ADMINISTRATIVE PROCEDURE LEGISLATION 








HEARINGS 
SUBCOMMITTEE ON 
ADMINISTRATIVE PRACTICE AND PROCEDURE 


OF THE 


COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 


EIGHTY-SIXTH CONGRESS 
FIRST SESSION 
PURSUANT TO 


S.. Res. 61 


ON 
TITLE I OF S. 600 AND §S. 2374 
TITLE I OF S. 600: TO ESTABLISH AN OFFICE OF FEDERAL 
ADMINISTRATIVE PRACTICE 


S. 28374: TO ESTABLISH STANDARDS OF CONDUCT FOR 
AGENCY HEARING PROCEEDINGS OF RECORD 


JULY 21, 22, 23, 1959, AND NOVEMBER 19, 20, 1959 


Printed for the use of the Committee on the Judiciary 


ae 


UNITED STATES 
GOVERNMENT PRINTING OFFIC 
WASHINGTON : 1960 











COMMITTEE ON THE JUDICIARY 


JAMES O. EASTLAND, Mississippi, Chairman 


ESTES KEFAUVER, Tennessee ALEXANDER WILEY, Wisconsin 

OLIN D. JOHNSTON, South Carolina WILLIAM LANGER, ! North Dakota 
THOMAS C, HENNINGS, Jr., Missouri EVERETT McKINLEY DIRKSEN, Illinois 
JOHN L. McCLELLAN, Arkansas ROMAN L. HRUSKA, Nebraska 

JOSEPH C. O’MAHONEY, Wyoming KENNETH B. KEATING, New York 


SAM J. ERVIN, Jr., North Carolina 
JOHN A. CARROLL, Colorado 
THOMAS J. DODD, Connecticut 
PHILIP A. HART, Michigan 





1 The late Hon. William Langer, while a member of this committee died on Nov. 8, 1959. 





SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND PROCEDURE 


JOHN A. CARROLL, Colorado, Chairman 
PHILIP A, HART, Michigan EVERETT McKINLEY DIRKSEN, Illinois 
JOsEPH M. McDONALD, Chief Counsel 


B 8 ¢ 


UNH 


3Y THE 





yNITED S )F AMERICA 
CONTENTS 
Witnesses: Page 
Douglas, Paul H., U.S. Senator from I)linois_____.._____________-_ 25 
Bicks, Robert A., Acting Assistant Attorney General in charge of 
PATONG sina oo aA ed J SAL ee te SR 40 
Randall, John D., president-nominee, American Bar Association_-__ 51 
Beelar, Donald C., chairman, special committee on Administrative 
Practice Act, American Bar Association. __..________- 71 (156, 179), 191 
Gage, John B., chairman, administrative law section, American Bar 
ASS0CIBAION. « «bon nnn ncavacceucddUlulbeen oe decors ss dee = 113 
vom Baur, F. Trowbridge, General Counsel, Department of the Navy- 124 
Feldman, Justin N., administrative law section, Association of the 
mato the City af News erk.1 3.6655. 80 uous. 22 it 143 
Sellers, Ashley, attorney, Washington, D.C___._.__.....-._._-- 156(179) 
Reifsnyder, C. Frank, member, American Bar Association Committee 
on Federal Administrative Practice___._____.____-___-.._--_- 179(156) 
Zwerdling, Joseph, president, Federal Trial Examiners Conference__- 197 
Cushman, John F., Director, Office of Administrative Procedure, 
Department of Justice... «s.ccancaccotvaneuntaageacuadtesekeeu 211 
Benjamin, Robert M., attorney, New York City___.........______- 236 
Deale, Valentine B., attorney, W: eihteatoen, D.C ...cccentsjccovkns 242 


Creyke, Geoffery, Jr., attorney, Washington, D.C., chairman, ad- 
ministrative law section, Bar Association of the Distriet of Colum- 
bia . ee ee a os ae 236 
Doerfer, John C .. chairman, Federal Communications Commission; 
accompanied by Paul McDonough, administrative assistant to 


Chairman; Max Paglin, an Assistant General Counsel---_.______- 250 
Bucy, Charles W., Assistant General Counsel, U.S. Department of 
PRTTOUR ONG os 5.5 Site a HRS: SR ee ee ee 276 
Gadsby, Edward N., Chairman, Securities and Exchange Commission; 
accompanied by Thomas G. Meeker, General Counsel; Joseph B. 
Levin; Assistant: General Counael. o.. 5.6 ou ch eee 299 


Abbott, George W., Solicitor, U.S. Department of the Interior; ac- 
companied by A. Bruce Wright, Assistant Solicitor; Kent P. Kratz, 
special sasistant tO the Semener: . .. << q 16.6. sccn 5 cecaeeneene 323 

Durfee, James R., Chairman, Civil Aeronautics Board; accompanied 
by Ross Newman, Associate General Counsel; James N. Juliana, 
Executive Director; Robert Lester, legal assistant to the Chairman 343 

Kuykendall, Jerome K., Chairman, Fede ral Power Commission; ac- 
companied by Willard W. Gatchell, General Counsel; Carl T. Kal- 
lina, Chief, Bureau of Rates and Gas Certificates_______________- 377 

Kintner, Earl W., Chairman, Federal Trade Commission; accom- 
panied by Harry A. Babcock, Executive Director; Alvin Berman, 
Assistant General Counsel; Daniel J. McCauley, Jr., General Coun- 

Oba iii cess cee eennda sucks ake ee ss eee ee 397 

Tuggle, Kenneth H., Chairman, Interstate Commerce Commission; 
accompanied by Robert M. Ginnane, General Counsel; Laurence 
K. Walrath, Commissioner; Everett Hutchinson, Commissioner; 

John H. Winchell, Commissioner; Howard G. Freas, Commissioner; 
Rupert L. Murphy, Commissioner; Abe McGregor Goff, Commis- 
sioner 


So eich ehh Rabie Tach Ss nl ans ch cave cgi neice ob a ra ee nen 415 
EXHIBITS 

Text of Senate Resolution 61, 86th Congress, Ist session_________- : 2 

Text of S. 600, 86th Congress, Ist session____________- 7 a 5 3 

Text of S. 2374, 86th Congress, Ist session_____-_-___- cay . 20 

Text of Calendar No. 36, Senate Report 36, 86th Congress, ‘Ist session _-- 21 


mm 











iV CONTENTS 


Statement from Congressional Record of February 2, 1959, pages 1443 
INI sar oes eta 53 a a EASE etoile cata ao ale aroun ae pen tee wae 
Text of 8. 3142, 83d Congress, 2d session. __.._....................._- 
Copy of Washington Post editorial of November 10, 1958, “Blow to 
IS RMI oo an Sr a a a aa ae eee ye 
Brief, U.S. Court of Appeals for District of Columbia, No. 13992, Sangamon 
Valley Television Corporation v. United States of America and Federal 
Communtoutions Commission. 65. C0501 Li). once encncsu-s.e. 
Announcement by Senator John A. Carroll (Democrat—Colorado) that 
hearings of Subcommittee on Administrative Practice and Procedure 
modi rosunic'on November 19; 1950... ck eens Se 
Appendix, pages 8, 9, 10, submitted by John C. Doerfer, Chairman, Federal 
Communications Commission.....--.-.-------------------.----._- 
Appendix A, excerpts from rules of practice and regulations applicable to 
proceedings before the Department of Agriculture, submitted by Charles 
W. Bucy, Assistant General Counsel, Department of Agriculture_____ 
Letter from Charles W., Bucy, Assistant General Counsel, Department of 
Agriculture, dated December 21, 1959, attaching list of adjudication 
functions of Department of Agriculture___.._______-.------_-_-- 2. 
Canons of Ethics for Members of the Securities and Exchange Commission, 
GO UE Bas BOO Oaek - deGiisss web aecliowiencusbs...£. isi. dels 
Section 701: Conduct Regulation from SEC Manual of Administrative 
I nici enim dda tees oe SEUSEMIE mlb B55 
Atomic Energy Commission Release of November 18, 1959, amending 
regulations in relation to ex parte communications 


HEARING DAYS 
TE no ctcecebbnerenscmidwnetennns Kibale Nt Aiesbinetls 
ee APO. . . ceca cenwenhtint dade wes ha gente ssu le stele eet 
lB oe aie asés wet merdelbagidbbhis Ed th muididicin tis ehh atlas bine Use 
November 19, 1959 


November 20, 1959 


Page 
23 
33 


45 


285 
300 
311 
405 


249 
343 


ADMINISTRATIVE PROCEDURE LEGISLATION 


TUESDAY, JULY 21, 1959 


U.S. Senate, SUBCOMMITTEE ON 
ADMINISTRATIVE PRACTICE AND PROCEDURE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:10 a.m., in room 
9928, New Senate Office Building, Senator John A. Carroll (chairman 
of the subcommittee) presiding. 

Present: Senator Carroll (presiding) and Senator Hart. 

Also present: Joseph M. McDonald, chief counsel, Carlile Bolton- 
Smith, counsel, and Cornelius B. Kennedy, minority counsel. 

Senator Carrotu. The committee will come to order. 

I want to apologize for the delay. I had to go to the Committee 
on the Interior and report in order that we would have a quorum so 
they could function on a very important piece of legislation. 

I have a short statement here that I think I ought to read because 
this is the first meeting of the new subcommittee. 

In view of the fact that this is the first public hearing conducted by 
the Subcommittee on Administrative Practice and Procedure of the 
Senate Judiciary Committee, I believe it is advisable at. this time to 
establish for the purpose of the record, the background, legislative 
history, the aims and objectives of the creation of this new subcom- 
mittee. 

For a long period of time, through press, radio and other publica- 
tions, including court decisions, it has become a matter of common 
knowledge that, as a result of undue influence and improper and 
illegal ex parte communications between private individuals and Gov- 
ernment agencies, what we have come to know as the system of 
administrative law has been brought into serious disrepute. In addi- 
tion to these reprehensible and unethical practices, other serious criti- 
cisms have been charged against some Government agencies with 
regard to inaction, endless delay, favoritism, or arbitrary action. 

These criticisms coupled together have aroused many high officials 
in all branches of Government, legislative, executive, and judicial, 
as well as leaders of the bar, public administrators, and political sci- 
entists, to demand action by focusing the spotlight of public opinion 
on procedures of administrative agencies in order to examine and to 
correct what is wrong; and, at the same time, to exonerate and praise 
those public servants and career employees who have been doing their 
duty under serious handicaps. In part, this task has been and can 
be done with committee’s oversight power under the Legislative Re- 
organization Act, but I should like it clearly understood that this is 
not the primary function of this subcommittee. 

1 
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What is our job? For the first time in 13 years the Senate has 
decided to take a good, hard look to determine how the administra- 
tive agencies are operating under the Administrative Procedure Act, 
which was passed in 1946, and further to determine how these agen- 
cies are exercising the power delegated to them by the Congress, 
Numerous pr oposals have been made to amend this act and to change 
other procedural law with respect to administrative agencies and the 
power delegated to them by the Congress. If this subcommittee e: an 
be helpful in eliminating these abuses, we shall have fulfilled our 
purpose. 

No doubt, with this in mind, leaders of the American Bar and some 
of the committees of the American Bar Association, last year drafted 
legislation now entitled S. 600 and S. 1070. This legislation was 
designed to correct some of the glaring defects described above. It is 
sufficient to say that no action was taken upon these bills in the last 

Jongress because of the gigantic task ahead of any committee or sub- 
committee which would have undertaken the ‘ob. This, then, is a 
brief explanation of the background and reasons for creating this new 
subcommittee. 

Now, for the legislative history: By unanimous action of the Sen- 
ate Judiciary Committee, at its organizational meeting of January 
26, 1959, this new standing subcommittee was created and named the 
Subcommittee on Administrative Practice and Procedure. 

I now ask unanimous consent that Senate Resolution 61, S. 600, and 
S. 2374 be placed in the record at this point. 

(The bills follow :) 


[S. Res. 61, 86th Cong., 1st sess. ] 
RESOLUTION 


Resolved, That the Committee on the Judiciary, or any duly authorized sub- 
committee thereof, is authorized under sections 134(a) and 136 of the Legisla- 
tive Reorganization Act of 1946, as amended, and in accordance with its 
jurisdictions specified by rule XXV of the Standing Rules of the Senate, to make 
a full and complete study and investigation of administrative practice and 
procedure within the departments and agencies of the United States in the 
exercise of their rulemaking, licensing, and adjudicatory functions, including a 
study of the effectiveness of the Administrative Procedure Act, with a view to 
determining whether additional legislation is required to provide for the fair, 
impartial, and effective performance of such functions. 

Sec. 2. For the purposes of this resolution the committee, from February 1, 
1959, to January 31, 1960, inclusive, is authorized (1) to make such expenditures 
as it deems advisable; (2) to employ upon a temporary basis, technical, clerical, 
and other assistants and consultants: Provided, That the minority is authorized 
to select one person for appointment, and the person so selected shall be ap- 
pointed and his compensation shall be so fixed that his gross rate shall not be 
less by more than $1,200 than the highest gross rate paid to any other employee; 
and (3) with the prior consent of the heads of the departments or agencies con- 
cerned, and the Committee on Rules and Administration, to utilize the reim- 
bursable services, information, facilities, and personnel of any of the depart 
ments or agencies of the Government. 

Sec. 3. The committee shall report its findings, together with its recommenda- 
tions for legislation as it deems advisable, to the Senate at the earliest practica- 
ble date, but not later than January 31, 1960. 

Sec. 4. Expenses of the committee under this resolution, which shall not ex- 
ceed $115,000, shall be paid from the contingent fund of the Senate upon vouch- 
ers approved by the chairman of the committee. 
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(S. 600, 86th Cong., 1st sess.] 


A BILL To establish an Office of Federal Administrative Practice; to provide for the 
appointment and administration of a corps of hearing commissioners; to provide for 
admission to and control of practice; to establish a Legal Career Service for improve- 
ment of legal services in Government; and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act, divided into titles and sec- 
tions according to the following table of contents, may be cited as the “Federal 
Administrative Practice Act of 1959”. 


TABLE OF CONTENTS 


TITLE I—OFFICE OF FEDERAL ADMINISTRATIVE PRACTICE 


Sec. 101. Establishment of the Office 
Sec. 102. Appointment of Director 
Sec. 103. Tenure 
Sec. 104. Organization of Office 
Sec. 105. Employees 
Sec. 106. Seal 
Sec. 107. Reports 
Sec. 108. Advisory Committee 
Sec. 109. Expenditures 
Sec, 110. Duties of the Director 
Sec. 111. Transfers 
TITLE II—HEARING COMMISSIONERS 


Sec. 201. Hearing commissioner positions 
Sec. 202. Incumbents 

See. 203. Appointment and assignment 
Sec. 204. Qualifications 

See, 205. Tenure 


‘ See, 206. Compensation and retirement 


Sec. 207. Suspension and removal 

Sec. 208. Facilities and services 

Sec. 209. Temporary positions 

See. 210. Field hearings 

See. 211. Duties and assignment of cases 
Sec, 212. Reports 

Sec. 213. Other hearing officer positions 


TITLE ITI—Le®GAL CARBER SERVICES 
Sec. 301. Short title 


Sec. 302. Definitions 

See. 303. Establishment of legal career service 

Sec. 304. Designation of attorney positions 

Sec. 305. Attorney grade classifications 

See. 306. Dismissals 

See. 307. General provisions 

Sec. 308. Appeals and enforcement provisions 

Sec. 309. Exceptions 

See. 310. Saving clause 

See. 311. Amendments to Classification Act of 1949 

See. 312. Inapplicability of Performance Rating Act of 1950 
Sec. 313. Application of Veterans’ Preference Act of 1944, as amended 
See. 314. Standard of conduct of Government attorneys 


TitLE ITV—ADMISSION TO AND CONTROL OF PRACTICE 


Sec. 401. Definitions 
Nec. 402. Right to representation 
Sec. 403. General standards of conduct for all representatives 
Sec. 404. General rules as to conflict of interest for all representatives 
Sec. 405. Special standards of conduct for representatives who are attorneys at law 
Sec. 406. Authorization of representation by attorneys at law 
See. 407. Agency recognition of representatives who are attorneys at law 
See. 408. Discipline of representatives who are attorneys at law 
Sec. 409. Special standards of conduct for representatives who are not attorneys at law 
Sec. 410. Authorization of representation by individuals who are not attorneys at law 
Sec. 411. Discipline of representatives other than attorneys at law 
See. 412. Repeals 
TITLE V—GENERAL PROVISIONS 
Sec. 501. Agency 
Sec. 502. Committees 
See. 503. Separability 
See. 504, Repeals 
Sec, 505. Effective date 


TITLE I—OFFICE OF FEDERAL ADMINISTRATIVE PRACTICE 


Sec. 101. ESTABLISHMENT OF THE OrricE.—There is hereby created an agency 
of Government to be known as the Office of Federal Administrative Practice 
(referred to in this Act as “Office’), which shall be under the Director of 
Federal Administrative Practice and maintained at the seat of government. 
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The Office shall be an independent agency in the executive branch of the Goy. 
ernment and shall not be subject to the Reorganization Act of 1947 as amended. 

Sec. 102. APPOINTMENT OF DiIRECTOR.—The Director of Federal Administrative 
Practice (referred to in this Act as “Director”) and a Deputy Director shall be 
appointed by the President, with the advice and consent of the Senate, and 
shall receive basic compensation at the rate of $22,500 and $20,000 per annum, 
respectively. The Director and Deputy Director shall be experienced and 
learned in the law. The Deputy Director shall perform such duties as may be 
assigned to him by the Director. During the absence or incapacity of the 
Director, or during a vacancy in the office of Director, the Deputy Director 
shall act as Director. 

Sec. 103. TeEnNuRE.—Except as otherwise provided in this section, the Director 
shall be appointed for a term of ten years and the Deputy Director for a term 
of five years. The Director or Deputy Director may be removed by the Presi- 
dent for inefficiency, neglect of duty, or malfeasance in office. The Director or 
Deputy Director shall be retired from office upon attaining the age of seventy 
years and shall receive retirement pay under the provisions of the Civil Service 
Retirement Act then in effect or otherwise as provided by law. 

Sec. 104. ORGANIZATION OF OFFice—The duties and functions of the Office 
shall be assigned by the Director to a Division of Administrative Procedure, a 
Division of Hearing Commissioners, a Division of Government Practice and an 
Executive Secretary. Each division shall be supervised by an Assistant Diree- 
tor. The Assistant Director of each division and the Executive Secretary shall 
be appointed by and report to the Director. Each Assistant Director shall 
receive a basic compensation at the rate of $20,000 per annum’ and the Execn- 
tive Secretary shall receive a basic compensation at the rate of $18,000 per 
annum. 

Sec. 105. EMpLovees.—The Director, subject to the civil service laws and to 
the Legal Career Service Act, may appoint necessary employees for the admin- 
istration of the Office. The Director, Deputy Director and each Assistant Diree- 
tor, without regard to the Civil Service laws, but subject to the Classification 
Act, mav appoint one administrative assistant and one secretary. 

Sec. 106. Seat.—The Executive Secretary and seal of the Office shall be the 
secretary and seal of the Office and of each division thereof. 

Sec. 107. Reports.—The Director shall make an annual report to the Congress 
and to the President and he shall make such special reports as the Congress or 
the President may direct. The Director, from time to time, shall submit recom- 
mendations directly to the Congress for additional legislation which he deems 
necessary or desirable for furthering the purposes of this Act. 

Sec. 108. Anpvisory CoMMITTEE.—The Director shall designate annually an 
advisory committee consisting of such chief legal officers of agencies, agency 
members, other officers of the Government and members of the public as he may 
determine. The advisory committee shall meet in general assembly at least 
annually and upon special call by the Director. The advisory committee shall 
assist and advise the Director and furnish information to him on matters per- 
taining to the performance of his duties under this Act. The Director is author- 
ized to utilize, with the consent of any agency, the personnel or facilities of 
that agency, and may utilize any other uncompensated personnel, services or 
facilities. 

Sec. 109. ExpenpITuRES.—The Director may make such expenditures (includ- 
ing expenditures for rent and personal services, for office employees, travel, law 
books, periodicals, books of reference, for printing and binding and for studies or 
investigations) as he may deem necessary for execution of the functions vested 
in the Office and as from time to time are appropriated for by Congress. All 
expenditures of the Office shall be allowed and paid on the presentation of 
itemized vouchers therefor approved by the Director or such other officers as 
may be designated by him for that purpose. 

Sec. 110. Duties oF THE DtrecTtor.—(a) The Director shall supervise and 
direct administration of the provisions of title II, title III, and title IV of this 
Act. 

(b) The Director, as to this title I and matters of general application among 
the several agencies as set forth in the Administrative Procedure Act or succes- 
sor statute of similar scope and purpose, shall— 

(1) carry on continuous studies of and make recommendations regard- 
ing the adequacy of the procedures by which agencies determine the rights, 
duties, or privileges of persons ; 
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: (2) earry on continuous studies of and make recommendations regarding 


o the adequacy of the procedures by which agencies exercise rulemaking and 
d. adjudicatory functions ; 
be (3) earry on continuous studies of the adequacy of public information 
7? practices and procedures of the agencies related to rulemaking and adju- 
id dication : 
a, (4) initiate consultative and cooperative efforts among the agencies and 
d interested organizations for development and adoption, wherever feasible 
e and appropriate, of uniform rules of practice and procedure; 
le (5) receive complaints regarding matters of practice and procedure and 
e make investigations or recommendations as deemed appropriate ; 

(6) furnish assistance and advice upon request of any agency; 
or (7) examine the state of hearing dockets of agencies, secure information 
m as the agencies’ need of assistance and prepare statistical data and reports 
- on agency proceedings ; 
a (8) perform the duties and functions vested in the Administrator of Gen- 
y eral Services and Federal Register Division under the Federal Register Act; 
e (9) study and make recommendations upon methods of organization ap- 


propriate for the separation of agency functions. 


. (ec) Each agency shall furnish to the Director, upon request, information and 
. data necessary to assist him in the administration of this Act and each agency 
- shall designate a member or other officer who shall be authorized to represent 
e the agency in liaison with the Director. 

i (d) The Director from time to time shall undertake special studies and make 
lt recommendations upon the following subjects and other subjects which may be 
z recommended by the advisory committee, including— 


(1) ways and means of minimizing undue delay and expense of agency 
" proceedings ; 
(2) the feasibility of establishing a Federal reporter service covering 


- agency decisions with current advance sheets, and a reporter service for 

~ agency practice and procedure decisions; 

” (3) methods for simplifying and reducing the cost of the agency hearing 

- records and of agency records before the courts of appeal including incorpo- 
ration, physically or by reference, without further printing of agency de- 

33 cisions and initial decisions: 


P (4) the feasibility of making the Code of Federal Regulations current by 
some loose-leaf system and making the whole service or any part or subpart 


. thereof available nationwide on subscription ; 
(5) the feasibility of correlating and annotating agency regulations with 
n the related substantive provisions of statute or treaty and a periodic re- 
y eodification of the rules for deletion of stale or obsolete regulations; 
y | (6) procedures especially appropriate for multiparty proceedings, par- 
st ticularly in the fields of ratemaking or price regulation ; 
1 (7) procedures and methods for effective participation by the public in 
r- agency rulemaking proceedings: 
r- (8) the desirability of a uniform statute for judicial review of agency 
of proceedings and the adequacy of statutory provisions on judicial review ; 
or (9) promulgation of a single code of rules on those subjects which are 
found acceptable for uniform application among the several agencies; 
d- (10) the adequacy of agency law libraries and their management to im- 
Ww prove the efficiency of Government legal services : 
or (11) improvements in the form of agency applications, reports or ques- 
od tionnaires of the type which relate to agency proceedings ; 
I] Sec. 111. Transrers.—All functions of the Administrator of General Services 
of under the Federal Register Act ( (44 U.S.C. 301, and the following) including the 
as Federal Register Division, its personnel, funds and facilities) are hereby trans- 
ferred to the Office of Federal Administrative Practice, and the Federal Register 
nd Act is hereby amended to change “Administrator of General Services”, “National 
is Archives Establishment” and “Administrator” wherever they appear in said Act 
to “Director, Office of Federal Administrative Practice”, “Office of Federal 
ng Administrative Practice” and “Director”, respectively. 
5 
TITLE II—HEARING COMMISSIONERS 
“ Sec. 201. HrEartING CoMMISSIONER PosttIons.—Upon the effective date of this 


title all positions classified by the Civil Service Commission as trial examiner 
positions or hearing examiner positions under section 11 of the Administrative 
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Procedure Act are hereby designated hearing commissioner positions. Within 
thirty days after this title takes effect each agency shall certify to the Director 
the number of such hearing commissioner positions authorized and filled ag of 
the date of the passage of this Act. At least annually thereafter each agency, 
after consultation with the Director, shall certify to him the number of hearing 
commissioner positions deemed necessary for the efficient conduct of the ageney’s 
proceedings and such number, to the extent that appropriations are available 
therefor, shall constitute the authorized hearing commissioner positions of the 
agency. 

Sec. 202. INcumMBEeNTs.—Any person who, on the date of the passage of this 
Act, holds a position of trial examiner or hearing examiner under section 11 of 
the Administrative Procedure Act, if a citizen of the United States and a member 
of the bar of a State, Territory or the District of Columbia, shall become a 
hearing commissioner under this Act and shall be continued in office on assign- 
ment to the agency in which then employed. 

Sec. 208. APPOINTMENT AND ASSIGNMENT.—The Director from time to time 
shall appoint qualified hearing commissioners and, upon consultation with the 
agency concerned, assign them to authorized hearing commissioner positions of 
the several agencies. Such assignments shall be on a continuing basis subject 
only to reassignment by the Director as efficiency of operations or the needs of 
the service may require. The Director may designate a selection committee to 
recruit, examine, and recommend appointment of persons found eligible and 
qualified for appointment to hearing commisisoner positions. For each agency to 
which more than one hearing commissioner is assigned, the Director, in consulta. 
tion with the agency, shall designate one of them to serve as chief hearing 
commissioner for a term of one year. 

Sec. 204. QUALIFICATIONS.—The Director shall determine the qualifications of 
persons for hearing commissioner appointment which shall include (1) United 
States citizenship, (2) membership in good standing of the bar for not less than 
seven years of a State, Territory or the District of Columbia, (3) capacity and 
experience to assure that high competence, impartiality, diligence, and inde- 
pendence of judgment essential to a proper discharge of the function of hearing 
commissioner, including the ability to preside at and control hearings with 
firmness and fairness, to determine the admissibility of evidence, to interpret 
and apply legal authorities and precedents, to arrive at decisions objectively and 
on the basis of law and evidence, and to write with clarity and conciseness. 

Seo. 805. TenureE.—Hearing commissioners shall serve during good behavior 
and may not be separated or furloughed in a reduction in force by the agency to 
which assigned except upon the express authorization of an Act of Congress or 
by approval of the Director. The Director by regulation shall prescribe proce- 
dures for reductions in force and the further functioning of hearing commis- 
sioners affected thereby. 

Sec. 206. COMPENSATION AND RETIREMENT.—(a) Hearing commissioners shall 
receive compensation at the effective rate of grade GS-18, in accordance with the 
Classification Act of 1949, as amended by the Federal Executive Pay Act of 1956. 
The provisions of the Performance Rating Act of 1950, as amended, shall not be 
applicable to hearing commissioners. 

(b) Hearing commissioners shall be subject to retirement as provided in the 
Civil Service Retirement Act of May 29, 1940, as amended, and as further 
amended by the Federal Executive Pay Act of 1956 (title IV, Public Law 854, 
70 Stat. 743). 

Sec. 207. SUSPENSION AND REMOVAL.—(a) Hearing commissioners may be sus- 
pended or removed by the Director, on his own motion or on complaint, for good 
cause established and determined by him after opportunity for hearing, con- 
ducted in compliance with such procedures as the Director shall by regulation 
prescribe in accordance with the Administrative Procedure Act or successor 
statute. The hearing shall be private unless the hearing commissioner affected 
requests that it be public. 

(b) The suspension or removal of any hearing commissioner ordered under 
subsection (a) hereof shall be subject to judicial review upon. appropriate peti- 
tion therefor under section 10 of the Administrative Procedure Act or suc- 
cessor statute. 

Sec. 208. FacrLiries ANp Services.—The Director shall make general or special 
recommendations as necessary with regard to the needs of hearing commissioners 
for office space, secretarial assistance, library facilities, hearing rooms including 
field hearing rooms and other services or facilities to be provided by each agency. 
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Sec. 209. TEMPORARY PosITIoNs.—The Director, within the limits of available 
appropriations to the Office therefor, is authorized to establish hearing com- 
missioner positions within the Office for the purpose of providing temporary 
assignments, employment continuity in cases of transfers or reductions in force 
or to meet any special needs of the agencies. Hearing commissioners holding 
such positions by reason of reduction in force shall insofar as feasible be 
assigned to vacancies prior to new appointments under section 208 of this title. 

Sec. 210. Fretp Heartnes.—To facilitate the conduct of hearings at places of 
mutual convenience to the agency and to other parties in the field, the Director 
shall assist the agencies in coordinating the scheduling and assignment of 
hearings to be held outside of the District of Columbia. 

Sec. 211. DUTIES AND ASSIGNMENT OF CASES.—(a) The duties and powers of 
hearing commissioners shall be those specified in the Administrative Procedure 
Act or similar successor statute and such similar duties or powers as may be 
further detailed in any particular statute. Hearing commissioners shall per- 
form no duties inconsistent with their duties and responsibilities as hearing 
commissioners. Each agency upon consultation with the Director shall adopt 
regulations for the systematic assignment of cases among hearing commissioners. 

(b) Except where otherwise provided by statute or by regulations of the 
Director, the hearing commissioner who presides at an adjudicatory proceeding 
shall make and file an initial decision which within the time provided shall 
become the decision of the agency in the absence of an appeal before the agency 
upon its motion or upon the filing of exception by a party. 

Sec. 212. TRANSFERS.—AIl functions vested in the Civil Service Commission 
under section 11 of the Administrative Procedure Act (5 U.S.C. 1010), are hereby 
transferred to the Office of Federal Administrative Practice to be administered 
by the Director to the extent not inconsistent with this Act, and wherever the 
term “examiner”, “trial examiner’, or “hearing officer”, other than agency 
member, is used in the Administrative Procedure Act it shall hereafter be inter- 
preted to mean hearing commissioner under this title IT. 

Sec. 213. OTHER HEARING OFFICER PoOsITIONS.—Within one year after the effec- 
tive date of this Act, the Director shall submit a special report to the Congress 
on the subject of extending the coverage of this title II to hearing officer 
positions other than those referred to in section 201, including the position of 
special inquiry officers of the Immigration and Naturalization Service, the posi- 
tion of examiner of interference in the Patent Office or other hearing officer 
position in any agency which has functions or duties similar to those of hearing 
commissioners. 

TITLE III 





LEGAL CAREER SERVICE 


SHORT TITLE 


Sec. 301. This title may be cited as the “Legal Career Service Act”. 


DEFINITIONS 


Sec. 302. For the purpose of this title, the following definitions shall apply— 

(a) LeeaL Functions.—‘“Legal functions” shall include, but shall not be 
limited to, the giving of legal advice or counsel, the drafting or interpretation of 
legal instruments or legislation, and legal representation in adversary or other 
proceedings before courts or administrative agencies. 

(b) GeneRAL ReEcIsTER.—‘General register” shall mean a register composed of 
applicants for legal positions in the Government. 

(c) Special Reeister.—‘‘Special register” shall mean a register of career 
attorneys who, after the effective date of this title, have been separated from 
Government service in the course of a reduction in force. 

(d) Cuter Lecat Orricer.—‘Chief legal officer” shall mean the Solicitor, 
General Counsel, or person in the equivalent position in an agency, including 
the General Counsel and Judge Advocate General in each of the military depart- 


ments ; and in the case of the Department of Justice, it shall refer to the Attor- 
ney General or his designee. 


ESTABLISHMENT OF LEGAL CAREER SERVICE 


Sec. 303. (a) EsTABLISHMENT.—In order to promote efficiency and economy in 
the Government, to establish and foster the development of a legal career service 
in the Government, to facilitate the recruitment, employment, and retention of 
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lawyers of outstanding character and ability in the legal career service, and to 
assure the performance of the legal work of the Government in accordance with 
high professional standards, a legal career service is hereby established in the 
Government. The legal career service shall include all civilian attorney posi- 
tions in the Government, except those described in section 309(a) of this title, 

(b) Duties or Direcror.—In the administration of this title, the Director 
shall— 

(1) establish and maintain uniform standards and procedures for quali- 
fying and classifying applicants for attorney positions, taking due account 
of education, experience, professional competence, character, and other rele- 
vant factors, based upon such examining procedures which, to the fullest 
extent practical, shall include personal interview, as he may consider 
appropriate ; 

(2) establish and operate a recruitment program designed to bring su- 
perior law school graduates and experienced attorneys from all sections of 
the United States, its Territories and possessions, into the legal career 
service; 

(3) establish and maintain a general register of qualified applicants for 
all grades of attorney positions: 

(4) establish standards and procedures for appointments to attorney 
positions of attorneys not on the general register when emergency or un- 
usual situations justify such appointments, subject to the provisions of 
section 307 (e) of this title; 

(5) establish, maintain, and make available to any agency which has a 
vacant attorney position a special register of career Governinent attorneys 
who have been separated from their former positions through reduction in 
force, who shall receive first consideration for any vacant attorney posi- 
tions for which they are qualified ; 

(6) make available to any agency, which has a vacant attorney position 
for which there is no attorney qualified and available on the special register, 
the list of applicants on the general register who are qualified for such posi- 
tion, tozether with all relevant data relating to their experience, aptitudes, 
and stated preferences for employment ; 

(7) establish minimum standards and procedures for promotion of at- 
torneys in the legal career service based upon such factors as the meritorious 
performance of professional duties, professional and administrative re 
sponsibilities, and length of satisfactory service; 

(8) establish procedures for the transfer of attorneys from an attorney 
position in one agency to an attorney position in another agency and assist 
individual attorneys who may desire such transfers, when in the best inter- 
ests of the Government; 

(9) establish and maintain uniform standards and procedures which shall 
be followed by the agencies in classifying their attorney positions under 
section 305 of this title; 

(10) establish and maintain uniform standards and procedures for dis- 
missal of attorneys under the provisions of section 306 of this title: 

(11) establish and maintain uniform standards and procedures to insure 
that the separation of attorneys in the course of a reduction in force shall be 
based upon quality of performance of professional duties, nature of work 
performed, years of Government service (including service in the Armed 
Forces), character, age, and other relevant factors ; 

(12) from time to time, evaluate the operation of the legal career service 
in the Government, and make such recommendations relating thereto to the 
chief legal officer or the head of an agency, to the President, or to the 
Congress, as may be appropriate in the circumstances ; 

(13) designate, or remove the designation of, attorney positions in the 
Government in accordance with section 304 of this title; 

(14) when feasible, assist agencies in preparing job training programs 
for attorneys; 

(15) assist attorneys in locating those attorney positions for which they 
have the greatest aptitude and preference ; 

(16) designate attorney positions which shall not be subject to the pro- 
fessional supervision of the chief legal officer of the agency in which the 
position is located ; 

(17) promulgate regulations and orders to effectuate the provisions of this 
title ; and 
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(18) take other appropriate action to carry into effect the foregoing enu- 
meration of duties and functions, and the purposes of this title. 


(C) DUTIES OF CHIEF LEGAL OFFICERS 


(1) All persons occupying attorney positions, except those excluded by the 
provisions of paragraph (3) of this subseciion, shall be under the professional 
supervision of the chief legal officer of the agency in which they are employed. 
The employment, assignment, promotion, separation in the course of a reduction- 
in-force, and dismissal of such attorneys shall be effectuated by, or subject to 
the approval of, the chief legal officer concerned. The employment, promotion, 
separation in the course of a reduction-in-force, and dismissal of attorneys shall 
be accomplished in accordance with the standards and procedures prescribed by 
the Director in accordance with subsection (b) of this section. In carrying out 
their duties hereunder, the chief legal officers shall work in close cooperation with 
the Director and shall utilize the services and assistance of the Director to the 
fullest extent practicable. 

(2) The chief legal officer of an agency may appoint a legal personnel com- 
mittee (‘civilian legal personnel committees” in the case of Defense and Mili- 
tary Departments) composed of attorneys on the legal staff of the agency desig- 
nated by him to advise in the coordination and application of the requirements 
of this title III and to facilitate implementation of policies or regulations 
formulated by the Director or the agency pertaining to legal services of the 
agency. 

(3) The provisions of paragraph (1) of this subsection shall not apply to 
legal assistants to agency members or the heads of agencies, to attorneys oc- 
cupying positions on independent review staffs, legal personnel otherwise exempt 
by statute or this title III, and persons occupying attorney positions which are 
specifically exempt by the Director. 


DESIGNATION OF ATTORNEY POSITIONS 


Sec. 304. (a) IN GENERAL.—For the purpose of entry into the legal career serv- 
ice upon the effective date of this title, all positions classified by the Civil 
Service Commission as attorney positions on the date of the enactment of this 
title are hereby designated as attorney positions, and such designations shall 
continue to be effective until the designation of attorney positions shall be made 
by the Director pursuant to subsection (b) of this section. 

(b) PROcCEDURE.—Within one year after the effective date of this title, the 
Director, with the advice and assistance of the Civil Service Commission, shall 
examine the legal functions performed in each agency, and shall designate as 
attorney positions those positions which require to a substantial extent the per- 
formance of legal functions. Not less than thirty days before the proposed 
date for designating any position as an attorney position, the Director shall 
certify his proposed designation to the Civil Service Commission, the agency 
concerned, and to the person then occupying the position. If no objection to 
such proposed designation is received from the Civil Service Commission, the 
agency concerned, or from the person then occupying that position by the pro- 
posed date of designation, such position shall be so designated on such date, 
and notice thereof shall be given by the Director to the agency in which the 
position is located. If timely objection to such designation is received from 
the Civil Service Commission, the agency concerned, or the person then occupy- 
ing that position, the Director and the Civil Service Commission, the agency 
concerned, or employee shall submit their respective views thereon to the At- 
torney General, and the Director shall not designate the position in question as 
an attorney position unless the Attorney General shall so advise. 

(c) UNDESIGNATED PosITt1ions.—When the Director has reason to believe that 
the duties of any position newly created or not previously designated as an 
attorney position are such as to justify its designation as an attorney position, 
he shall examine the duties of such position, and may designate it as an attorney 
position in accordance with the procedure specified in subsection (b) of this 
section. 

(d) ReEMovAL oF DESIGNATION.—When the Director has reason to believe that 
the duties of any position previously designated as an atorney position have 
changed sufficiently to warrant a review of such designation, he shall reexamine 
the duties of such position, taking into consideration, among other things, any 
statement which may be made by the person then occupying the position, and 
may remove its designation as an attorney position. 
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(e) RemMovaL oF UNQUALIFIED PERSONNEL.—When a position is designated as 
an attorney position, and the Director finds that it is occupied by a person who 
is not an attorney, the Director shall give notice to the agency and to the person 
then occupying such position that, within sixty days from the date of such 
notice, the person occupying such position should be removed from that position. 


ATTORNEY GRADE CLASSIFICATIONS 


Sec. 305. (a) HsTABLISHMENT.—Without regard to the Classification Act of 
1949, as amended, attorneys and attorney positions in the Government shall be 
classified and compensated as follows: 


Attorney, grade Salary range per annum 
Attorney, grade 1_-~-~-_- $4,525 $4,675 $4,825 $4,975 $5,125 $5,275 $5.4 
Attorney, grade 2.___-___ 5, 525 \ , 875 6, 050 6,225 6,400 3, Fe 
Attorney, grade 3__.----_ 6,700 6,950 # 7, 200 7,450 7,700 7,950 
Attorney, grade 4-~--.-__ 8,200 8,500 8,800 9,100 9,400 9,700 
Attorney, grade 5--_---_~ 10,000 10,350 10,700 11,050 11,400 11,750 
Attorney, grade 6_---_-__ 12,000 12,400 12,800 13,200 13, 600 
Attorney, grade 7_~--____ 14,000 14,500 15,000 15, 500 
Attorney, grade 8_..._~_~ 16,000 16,500 17,000 
Senior attorney... _-_ 17, 500 


(b) TRANSFER From OLD TO NEw GRADES; ADJUSTMENT OF Basic COMPENSA- 
TION RatTes.—(1) For the purpose of making initial adjustments to the clagsi- 
fication grades and rates of pay provided in this section, any person who, on the 
effective date of this title, occupies a position designated as an attorney position 
in accordance with the provisions of this title, shall be assigned a grade in the 
schedule appearing in subsection (a) of this section based upon his grade on 
such date under the Classification Act of 1949, as amended, in accordance with 
the following table: 


Attorney grade under the Classification 


Act of 1949, as amended Corresponding new grade 
GS-7 Attorney, grade 1 
GS-9 Attorney, grade 2 
GS-11 Attorney, grade 3 
GS-12 Attorney, grade 4 
GS-13 Attorney, grade 5 
3+S-14 Attorney, grade 6 
GS-15 Attorney, grade 7 
GS-16 Attorney, grade 8 
GS-17 Attorney, grade 8 
GS-18 Senior attorney 


His annual salary shall be that which is provided in the schedule appearing 
in subsection (a) of this section for the same relative pay-rate step or longevity 
step-increase within such grade as the pay-rate step or longevity step-increase 
within the grade upon which his compensation was based under the General 
Schedule in the Classification Act of 1949, as amended: Provided, That an at- 
torney who, immediately prior to the effective date of this title, has attained a 
rate of pay which is based upon a number of pay-rate steps within a grade 
under the Classification Act of 1949, as amended, which exceeds the number of 
pay-rate steps for the corresponding grade provide in subsection (a) of this 
section, shall be compensated at the highest rate of pay within such correspond- 
ing grade and, in an appropriate case, such longevity step-increases to which he 
may be entitled. 

(c) New APPoINTMENTS.—After the effective date of this title, all new appoint- 
ments of persons to attorney positions shall be made at the minimum rate of 
the appropriate grade. 

(d) ADVANCEMENT.—Subject to the provisions of section 307 (a) and (b) of 
this title, advances in grade and increases in salary, other than those provided 
in subsections (e) and (f) of this section, of a person occupying an attorney 
position shall be made by the chief legal officer of the agency in which such 
position is located, with the approval of the head of the agency, in accordance 
with the standards, procedures, regulations, and orders established and promul- 
gated by the Director pursuant to section 303 (b) of this title. 

(e) In-GRaDE PROMOTIONS.—Any person occupying an attorney position who 
has not attained the maximum scheduled rate of compensation for the grade 
in which his position is placed, and whose performance of assigned duties meets 
the standards required for retention in the service, shall be advanced in com- 
pensation successively to the next higher rate within the grade at the beginning 
of the next pay period following the completion of (1) each fifty-two calendar 
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weeks of service if his position is in attorney grade 3 or lower, or (2) each 
seventy-eight calendar weeks of service if his position is in attorney grades 4 
h 8. 

Ore) Lononverr INCREASES.—As a reward for long and faithful service, each 
person occupying a position in attorney grades 1 through 8, whose performance 
of assigned duties meets the standards required for retention in the service, 
shall be granted an additional step-increase (to be known as a longevity step- 
increase) beyond the maximum scheduled rate of the grade in which his posi- 
tion is placed for each three years of continuous service completed by him at 
such maximum rate or at a rate in excess thereof authorized by this subsection 
without change of grade or rate of basic compensation except such change as 
may be prescribed by any provision of law applicable generally to attorney posi- 
tions. To be eligible for such longevity step-increases, a person must have had, 
in the aggregate, not less than ten years of service in the position he then oc- 
cupies or in positions of equivalent or higher grades. No person shall receive 
more than one longevity step-increase for any three years of continuous service, 
nor may more than three successive longevity step-increases be granted to any 
yerson. 

(g) PRESERVATION OF RATE OF Basic COMPENSATION.—Persons occupying at- 
torney positions shall be entitled to the benefits of the Act of June 18, 1956 
(Public Law 594, Eighty-fourth Congress, 70 Stat. 291), in accordance with 
appropriate regulations and orders issued by the Director consistent with the 
purposes and general provisions of that Act. 

(h) ATTORNEY GRaApES.—The Director shall issue regulations which shall de- 
seribe the prerequisites for the classification of the legal positions in each 
agency. 

DISMISSALS 


Sec. 306. (a) Durine First Two YEARs.—-During the first two years of service 
in an attorney position, an attorney shall be subject to dismissal by the chief 
legal officer of his agency, without any other formality than thirty days’ 
notice. 

(b) Arrer First Two Years.—After serving at least two years in an attorney 
position, an attorney shall be dismissed only for cause, in accordance with the 
standards, procedures, regulations, and orders established and promulgated by 
the Director pursuant to section 303(b) of this title. Before an attorney is 
dismissed for cause, he shall be given written notice thereof by the chief legal 
officer of his agency, with a statement of the grounds for his proposed dis- 
missal, and shall be afforded an opportunity to respond in writing to such state- 
ment before such chief legal officer prior to issuance of the initial dismissal 
notice. If such notice is issued by the chief legal officer, the attorney shall be 
given thirty days in which to submit a statement and affidavits in support of 
his retention, which shall be reviewed by the head of his agency prior to 
issuance of a final notice of dismissal, which shall become effective not less 
than thirty days after the date thereof. If no such statement and affidavits 
are submitted within the period allowed, the initial dismissal notice shall be- 
come final. 

(ec) Service DEFINED.—For the purpose of this section, service in an attorney 
position performed prior to the effective date of this title shall be deemed to be 
service in legal career service. 


GENERAL PROVISIONS 


Sec. 307. (a) ExISTING REQUIREMENTS.—Until the Director shall otherwise 
prescribe pursuant to section 303(b) of this title, the existing requirements, 
standards, and procedures for the recruitment, appointment, classification, pro- 
motion, transfer, dismissal, or reduction in force of persons in attorney positions, 
not otherwise changed by this title, shall continue in force. 

(b) New REQUIREMENTS.—On and after their respective effective dates, all 
standards, procedures, regulations, and orders established and promulgated by 
the Director pursuant to this title shall be binding upon all agencies, and all 
requirements, standards, and procedures for the recruitment, appointment, clas- 
sification, promotion, transfer, dismissal, or reduction in force of persons in 
attorney positions then in existence which are in conflict with the standards, pro- 


cedures, regulations, and orders so established and promulgated by the Director 
shall be null and void. 
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(c) AGENGy INFoRMATION.—As soon as practicable after the effective date 
of this title, all agencies shall submit to the Director copies of all pending ang 
current applications for attorney positions in their possession, and shall keep 
the Director currently advised of all appointments to attorney positions prior 
to the effective date of the special and general registers provided for in section 
303(b) of this title. 

(d) Use or Recisters.—After the Director has prescribed qualifications 
Standards and procedures, prepared the special and general registers, and pre. 
scribed the effective dates thereof, no person shall be appointed to an attorney 
position except from among attorneys on the special or general registers quali- 
fied for such position, subject to the exceptions provided in subsection (e) of 
this section. 

(e) ExcepTions.—(1) The appointment of persons to temporary attorney posi- 
tions for a period of less than one year or the appointment of persons to fil] 
attorney positions in foreign areas may be made without regard to the pro- 
visions of this title requiring the appointment of attorneys from the special or 
general register. A report shall be made to the Director at least annually eny- 
merating and setting forth the circumstances of appointments made in accord- 
ance with the provisions of this paragraph. 

(2) When, in the opinion of the chief legal officer of an agency, an emergency 
or unusual situation arises justifying an exception to the requirement of ap- 
pointment to attorney positions from the special or the general register, such 
agency may make such appointment or appointments on a temporary basis and 
shall, at the time of such appointment, notify the Director to that effect. The 
Director may approve such appointment and prescribe the term thereof, or 
disapprove such appointment and order the position filled from the special or 
general register, as the case may be. 

(f) QUALIFICATIONS.—No person shall be appointed to or occupy an attorney 
position in the Government unless he is, and thereafter remains, a member in 
good standing of the bar of the highest court of a State, Territory, Common- 
wealth, or possession of the United States or of the District of Columbia. 

(g) ATTORNEY-TRAINEES.—(1) A person who is an applicant for admission 
to the bar of the highest court of a State, Territory, Commonwealth, or posses- 
sion of the United States or of the District of Columbia, may be employed as 
an attorney-trainee to occupy a position which has been designated an attorney 
position as provided in section 304 of this title, if he has, in all respects other 
than such admission, qualified for the general register. 

(2) Attorney-trainees shall be compensated at the rate of $4,080 per annum. 

(3) Upon providing evidence that he has been admitted to the bar, an attorney- 
trainee shall be automatically promoted to an appropriate attorney grade. 

(4) The provisions of this title III shail be applicable to attorney-trainees 
except as the regulations of the Director may otherwise provide but no attorney- 
trainee shall be appointed for a term of more than one year which may not be 
renewed except by approval of the Director. 





APPEALS AND ENFORCEMENT PROVISIONS 


Sec. 308. (a) APPEALS.—Any person who occupies an attorney position im 
the Government may appeal to the Director within a period of ten days after the 
receipt of notice of a dismissal or reduction-in-force action of an agency only on 
the ground that the agency did not conform to standards, procedures, regulations, 
or orders of the Director. 

(b) APPEALS BY VETERANS.—A preference eligible within the meaning of sec- 
tion 14 of the Veterans’ Preference Act of 1944, as amended, who holds an 
attorney position, shall have the same right of appeal to the Director as that 
provided for a preference eligible to the Civil Service Commission under such 
section 14, as amended. 

(c) ENroRCEMENT.—Whenever the Director shall find on appeal or otherwise 
that any agency has made an oppointment, classification, promotion, transfer, 
dismissal, or reduction in force involving an attorney position in violation of 
the provisions of this title or any applicable standards, procedures, regulations, 
or orders established and promulgated thereunder, he shall certify such viola- 
tion to the agency concerned, which shall take action in accordance with such 
certification. Such certification shall be binding and conclusive on all admin- 
istrative, certifying, payroll, disbursing, and accounting officers of the Govern- 
ment. 
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(d) REINSTATEMENT.—Any attorney who has been found by the Director to 
have been wrongfully dismissed or reduced in force or in grade, shall be rein- 
stated to his former position as of the day after the date of such wrongful 
action and shall be reimbursed the amount of any loss in salary resulting from 
such wrongful action. 

EXCEPTIONS 


Sec. 309. (a) Except as expressly provided in this title III, the provisions 
thereof shall not apply to— 

(1) persons appointed by the President; 

(2) the position of the chief legal officer of any agency ; 

(3) persons appointed by the chief legal officer of an agency, with the 
approval of the head of the agency, as his immediate senior assistants: 
Provided, That such persons shall occupy positions within the two highest 
attorney grades. 

(4) persons appointed by the Attorney General to serve as assistant 
United States attorneys; and 

(5) hearing examiners or commissioners appointed in accordance with 
the provisions of the Administrative Procedure Act of 1946, this Act, or 
other statute, presently or hereinafter enacted, unless made applicable by 
the express terms of such statute. 

(b) The appointment of a person in the legal career service to a position 
excepted by the provisions of subsection (a) of this section shall not deprive 
that person of his status in the service, and upon his removal from such excepted 
position he shall be placed in a position with a grade and salary identical with 
his grade and salary prior to such appointment, subject only to increments 
to which he would have been entitled pursuant to sections 305 (e) and (f) 
of this title. 

SAVING CLAUSE 


Sec. 310. Except to the extent that they are either expressly, or by necessary 
implication in this title, made inapplicable to attorneys in the legal career serv- 
ice, all statutes, regulations, orders, standards, and procedures applicable gen- 
erally to employees of the Government (including, but not limited to those 
relating to national security, political activity, duties, obligations, travel, 
compensatiton for injuries, welfare, leave, retirement, veterans’ preference, 
and other benefits) shall apply to persons in attorney positions. 


AMENDMENTS TO CLASSIFICATION ACT OF 1949 


Seo. 311. Section 202 of the.Classification Act of 1949, as amended (5 U.S.O. 
1082), is amended (1) by striking out the period at the end thereof and inserting 
in lieu thereof a semicolon; and (2) by adding the following new paragraph: 

“(33) attorney positions designated as such in accordance with section 
304 of the Legal Career Service Act.” 


INAPPLICABILITY OF PERFORMANCE RATING ACT OF 1950 


312. The Performance Rating Act of 1950, as amended (5 U.S.C. 2001 
(a)), shall not be applicable to persons occupying positions designated as attor- 
ney positions in accordance with section 304 of this title. 


APPLICATION OF VETERANS’ PREFERANCE ACT OF 1944, AS AMENDED 


Sec. 313. The provisions of the Veterans’ Preference Act of 1944, as amended, 
as they apply to persons occupying attorney positions and to applicants for 
attorney positions subject to the provisions of this title, shall be administered 
by the Director. 


STANDARDS OF CONDUCT OF GOVERNMENT ATTORNEYS 


Sec. 314. Persons occupying attorney positions and performing legal func- 
tions as defined in this title III shall conduct themselves in the performance 
of their professional duties in accordance with the standards of professional 
conduct. 


49968—60——2 











14 ADMINISTRATIVE PROCEDURE LEGISLATION 


TITLE IV—ADMISSION TO AND CONTROL OF PRACTICE 


Sec. 401. Derrnirions. As used in this title IV— 

(a) “Participant” shall mean any public or private person, party or organi- 
zation, including the United States or any agency thereof, required or entitleq 
to participate or appear in a matter before an agency ; 

(b) “Representative” shall mean any person who acts, or holds himself out 
as acting or entitled to act, with or without compensation, in behalf of a par. 
ticipant in a matter before an agency; 

(c) “Represent” or “representation” shall refer to acting as a representative, 

Sec. 402. Rignt TO REPRESENTATION.—Every participant shall be entitled to 
be represented before any agency in any matter by an attorney at law, or at 
his or its election, may in addition or in the alternative be represented before 
any agency in any matter which does not involve the practice of law, by a person 
specially authorized to practice before that agency under section 410 below : Pro. 
vided, however, That except as otherwise provided by statute, and except in the 
ease of an individual representing himself, no party to an agency hearing re. 
quired under the constitution or by statute to be determined on a record which 
is subject to judicial review, shall be represented except by an attorney at law. 

Sec. 408. GENERAL STANDARDS OF CONDUCT FOR ALL REPRESENTATIVES.—It shall 
be improper conduct for any representative to— 

(a) solicit representation, directly or indirectly ; or 

(b) advertise in any manner his attainments or services in representing 
participants; or 

(c) communicate or have any discussion with any agency, or with any 
employee or representative or official or presiding officer of any agency, con- 
cerning the merits or disposition of any contested adjudicatory proceeding 
before that agency, in the absence of or without reasonable notice to his 
adversary ; or 

(d) attempt to sway the judgment of any agency, or of any employee or 
representative or official or presiding officer of any agency (1) by the use of 
threats, false accusations, or duress, or (2) by the offer of any speciat 
inducement or promise of advantage, or (3) by the bestowing of any gift or 
favor or other thing of value; or 

(e) engage in improper or indecorous conduct in the presence of a presid- 
ing officer in any agency proceeding ; or 

(f) commit any act contrary to honesty, justice, or good morals in the 
course of representing a participant in any agency proceeding ; or 

(g) fail or refuse to account upon demand for any money or property of 
a participant which has come into his hands in the course of such represen- 
tation, or fail to apply to the specified purpose any money or property which 
has been entrusted to him as representative of a participant for application 
to a specific purpose : Provided, however, That controversies as to the amount 
of compensation shall not be considered a basis for charges in a disciplinary 
proceeding, elsewhere provided for herein, unless it is charged that the 
amount demanded as fees, salary, or other compensation is extortionate or 
fraudulent; or 

(h) knowingly or willfully advocate, abet, advise, or teach the duty, 
necessity, desirability or propriety, of overthrowing or destroying the Gov- 
ernment of the United States or the government of any State, Territory. 
District or possession thereof, by force or violence. 

Sec. 404. GENERAL RULES AS TO CONFLICT OF INTEREST FOR ALL REPRESENTA- 
TIvES.—The fact that a representative is or has been employed by the United 
States shall not cause his representation of any participant to be unlawful or 
improper, and shall not cause such representative to suffer any civil or criminal 
or other penalty by reason of his representation of any participant, except to the 
extent that such representation is defined as improper conduct in this section. 
It shall be improper conduct for any representative— 

(a) while an employee of the United States, to represent any participant 
other than his employer before any agency or court of the United States: 
except that the agency which employs such representatives may permit him a 
reasonable period for closing out and making proper disposition of such 
professional practice as he may have had in a private capacity before becom- 
ing an employee of the United States, and may also permit him to engage in 
outside legal activities in connection with legal matters involving his own 
family, to the extent that the agency finds that such activities will not inter- 
fere with the performance of his official duties; and except, further, that 
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such representative, for the purpose of this subsection, shall not be consid- 
ered an employee of the United States when he is not subject to assignment 
to such cases or controversies as the agency may determine, and instead is 
specially employed for the limited purpose of dealing with one or more 
specific cases or controversies : Provided, however, That such representative, 
after being so specially employed for such limited purpose, shall not there- 
after represent or hold himseif out as representing any participant other 
than the United States or an agency thereof, before any agency or court of 
the United States, in any agency adjudicatory proceeding or in the judicial 
review or enforcement thereof, if such representative, while so specially 
employed in such limited capacity by the United States, personally and in 
his official capacity, as such employee learned any facts or took any action 
concerning such proceeding, review or enforcement ; 

(b) after having been an employee of the United States, to represent 
any participant in any agency adjudicatory proceeding, or in the judicial 
review or enforcement thereof, if he personally and in his official capacity 
as such employee learned any facts or took any action concerning such 
proceeding, review or enforcement or if such representation would other- 
wise involve unprofessional conduct. 

Sec. 405. SpecraAL STANDARDS OF CONDUCT FOR REPRESENTATIVES WHO ARE AT- 
yoRNEYS AT LAw.—The following special standards of conduct shall apply to 
all representatives who are attorneys at law, and shall not apply to any repre- 
sentative who is not an attorney at law: 

(1) Each representative who is an attorney at law shall file with the Office 
of Federal Administrative Practice a certificate, and from time to time shall 
amend such certificate, so that at any time while he is acting as a representative 
such certificate shall state as of that time whether he is a member of the bar 
of the highest court of any State, Territory, Commonwealth, or possession of 
the United States, or of the District of Columbia, naming such court or courts, 
and whether he is under order of any court suspending, enjoining, restraining, 
disbarring, or otherwise restricting him in the practice of law, naming such 
court or courts. It shall be improper conduct for any representative who is 
an attorney at law to fail to file such a certificate initially, or to fail to file 
an amendment to such certificate whenever any fact occurs during the course 
of his representation which changes the truth of any statement made in his 
certificate then on file, or to make any false statement in any such certificate 
or amendment thereto. 

(2) The United States Court of Appeals for the District of Columbia Circuit 
shall prescribe, and from time to time shall amend, special canons of ethics 
governing the conduct of all representatives who are attorneys at law in con- 
nection with representing clients in all matters before all agencies. It shall 
be improper conduct for any representative who is an attorney at law to violate 
any such canon. 

Sec. 406. AUTHORIZATION OF REPRESENTATION BY ATTORNEYS AT LAw.—Every 
attorney at law is hereby authorized to represent any participant in any matter 
before any agency at any time while he has on file with the Office of Federal 
Administrative Practice a certificate of the type required under section 405 
above, if such certificate states that at that time he is a member of the highest 
court of a State, Territory, Commonwealth or possession of the United States, 
or of the District of Columbia, and that he is not under an order of any court 
suspending, enjoining, restraining, disbarring or otherwise restricting him in the 
practice of law. 

Sec. 407. AGENCY RECOGNITION OF REPRESENTATIVES WHO ARE ATTORNEYS 
at Law.—Every agency shall recognize and shall deal directly with any repre- 
sentative who is an attorney at law and who has on file with the Office of Fed- 
eral Administrative Practice the statement required in section 405 above, with 
respect to any matter concerning which he states that he represents any partici- 
pant. No agency shall require that he have any other authority or that he 
furnish any other evidence of authority in order to represent any client in 
any matter, except that any agency may require the filing of a power of attorney 
by such representative as a prerequisite to the settlement of any controversy 
involving the payment of money. While any participant, other than the United 
States or any agenciy thereof, is represented by an attorney at law in a pro- 
ceeding before an agency, and the fact of such representation has been made 
known in writing to such agency, no notice or other written communication 
required or permitted to be given by such agency to such participant shall be 
deemed to be given: (a) until it has been served on such attorney at law (if 
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such participant is represented by more than one attorney at law in such pro- 
ceeding, then service on any one of such attorneys at law shall be sufficient), 
and (b) if any statute or any rule of such agency requires personal service on 
such participant, until it has also been so personally served on such participant. 


DISCIPLINE OF REPRESENTATIVES WHO ARE ATTORNEYS AT LAW 


Sec. 408. (a) FrpDERAL GRIEVANCE COMMITTEE.—There shall be appointed by 
the chief judge of the United States Court of Appeals for the District of Colum- 
bia Circuit, a Federal grievance committee, hereinafter referred to as the 
“committee”, consisting of five attorneys at law, all of whom shall be members 
in good standing of the bar of a United States district court but no two shai] 
be from the same judicial circuit. No more than two members of the com- 
mittee shall be employees of the United States. Members shall serve for such 
terms as the chief judge shall provide at the time of appointment, but no such 
term shall exceed three years. 

(b) JURISDICTION AND DUTIES oF COMMITTEE.—The committee shall receive 
complaints against attorneys at law arising out of the representation of parti- 
cipants before agencies. The committee shall investigate all complaints filed 
in good faith, except that complaints filed against Government attorneys shall 
be first referred to the Director for such investigation as he may desire to make. 
However, the failure of said Director to make such investigation within a 
reasonable time shall not preclude the committee from taking action. After 
its own investigation, the committee may dismiss any complaint with or without 
public notice, or for any violation of the general standards of conduct set forth 
in section 403 of this title, it may initiate formal disciplinary proceedings as 
provided in subsection (d) hereof. The commttee may also, if it sees fit, refer 
the matter for disciplinary action to the appropriate authority in any State, 
Territory, Commonwealth, or possession, or in the District of Columbia, in which 
the attorney is licensed to practice law. The committee’s jurisdiction shall be 
limited to charges of violations of the standards of conduct set forth in sections 
403, 404 and 405 of this title. 

(c) ComMMITTEE PowEeRs.—The committee shall have the power to promulgate 
rules and regulations; and in all of its investigations and proceedings under this 
section, the committee may administer oaths and affirmations, issue subpenas for 
the attendance of witnesses and the production of relevant evidence, establish 
procedures, conduct public or non-public hearings, including the hearing of 
evidence, and require the submission of relevant information from any agency. 
When requested by the committee, the Director shall cooperate and assist the 
committee in its investigations and proceedings. 

(d) DisctipLINARY PROCEEDINGS.—(1) If the complaint upon which the com- 
mittee conducted its investigation under subsection (b) above was not a veri- 
fied written complaint, and the committee determines from its investigation that 
formal disciplinary proceedings should be instituted, then the committee shall 
afford the complaining person or agency an opportunity to file such a verified 
written complaint, and upon the filing thereof, shall proceed as provided here- 
inafter. If the complaint upon which the committee conducted its investigation 
under subsection (b) was a verified written complaint, and the committee de 
termines from its investigation that formal disciplinary proceedings should be 
instituted, then the committee shall proceed as provided hereinafter. Such 
verified written complaint must be signed and verified by the complaining per- 
son or agency, and must be sufficiently clear and specific as reasonably to in- 
form the respondent attorney at law of the misconduct charged. After such 
complaint has been served as provided hereinafter, the respondent must respond 
in the form of a written, signed answer, which shall include a specific admission 
or denial of each of the allegations of the complaint. The respondent may not 
challenge the complaint by demurrer or motion but he may incorporate in his 
answer the objection that the committee does not have jurisdiction or the 
objection that the acts or omissions alleged in the complaint do not constitute 
misconduct which would warrant the imposition of discipline. Service of the 
complaint shall be made upon the respondent and the latter’s timely answer 
shall be filed with the committee in accordance with the rules adopted by the 
committee pursuant to subsection (c). Respondent shall be deemed to be in 
default if he shall fail either to file an answer or to appear at the hearing, reason- 
able notice of the time and place of which shall have been given to the respond- 
ent in writing by the committee. 
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(2) When a member of the committee shall file, in the office of the clerk 
ef the United States district court of the judicial district in which the re- 
spondent is principally engaged in the practice of law, an affidavit stating that 
the respondent on diligent inquiry cannot be found so that the complaint can- 
not be served on him, and either stating the present place of residence of such 
respondent or averring that upon diligent inquiry his place of residence cannot be 
ascertained, and stating his last known place of residence, the clerk of the court 
shall cause publication to be made in a newspaper of general circulation pub- 
lished in the city or county of respondent’s place of residence or last known 
place of residence, as set forth in such affidavit, as well as in a newspaper of 
general circulation in the city or county in which respondent, before his dis- 
appearance, Was principally engaged in the practice of law, if such latter city 
or county be different from respondent’s place of residence or last known place 
of residence. Such publication shall contain (i) the title of the court, (ii) the 
name of the respondent, (iii) notice of the pendency of the disciplinary pro- 
ceedings, (iv) the time and place of the hearing of the charges of misconduct, 
and {v) the names of the committee members. The clerk shall also within ten 
days from the first publication of such notice send a copy thereof by registered 
or certified mail, addressed to such respondent, either at his present residence or 
last known place of residence. The certificate of the clerk that he has sent 
such a copy in pursuance of this provision shall be proof thereof. Such notice 
shall be published once a week for three consecutive weeks, the first insertion 
of which shall be at least thirty days before the date set for the hearing by the 
committee; and unless said time has intervened no proceedings therein shall 
be had but the said hearing shall stand continued to a date at least thirty days 
after the first publication of said notice: Provided, That, in case the respondent 
appears and consents to the hearing, the charges of misconduct may be heard 
at an earlier time. 

(3) The committee shall determine the number of its members which shall 
constitute a quorum in disciplinary proceedings. Such quorum may not be less 
than a majority. A quorum of the committee shall have power to conduct each 
hearing and report their findings of fact, conclusions, and the recommendations 
to the United States district court of the judicial district in which the respond- 
ent is principally engaged in the practice of law. The disciplinary proceedings, 
which shall include all hearings, shall not be public unless the respondent shall 
so request. The record of the proceedings shall not be made public unless and 
until a report recommending discipline shall be filed with the court: Provided, 
however, That upon request of the respondent the record shall be made public 
upon its completion even though a report recommending discipline is not filed 
with the court. The costs of all proceedings before the committee shall be paid 
by the Office of Federal Administrative Practice. The fees of an attorney fora 
person or an agency filing and prosecuting charges of misconduct shall not be a 
part of such costs. 

(4) Subpenas may be issued and oaths or affirmations administered by any 
member of the committee. Witnesses shall be paid mileage and witness fees in 
the amounts and under the conditions provided by the laws of the United States 
in the case of civil actions in the United States district courts. The committee 
shall adopt rules making all depositions and discovery procedures under the 
Federal Rules of Civil Procedure available to the parties in formal disciplinary 
proceedings. Whenever any person subpenaed to appear and give testimony or 
to produce books, papers, or documents, refuses to appear or to produce such 
books, papers, or documents, or whenever any person, having been sworn to 
testify, refuses to answer any proper question, he may be cited for contempt 
before the United States district court of the judicial district in which the re- 
spondent is principally engaged in the practice of law. The committee shall 
report to such court the facts relating to any such alleged contempt and there- 
fpon proceedings shall be had in and before such court as in cases of civil con- 
tempts of such court. 

(5) To warrant a finding of misconduct in contested cases, the charges must 
be established by a preponderance of the evidence, and, in cases where the re- 
spondent defaults, by prima facie evidence. The verified complaint shall not 
be considered prima facie evidence of the charges contained therein. 

(6) At the conclusion of the hearing, the committee, if discipline by the court 
is recommended, shall make a report to the United States district court of the 
judicial district in which respondent is principally engaged in the practice of law 
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of its findings of fact, conclusions and recommendations and shall file with the 
court, along with the report, a certified copy of the record. 

(7) The United States district courts shall have jurisdiction to hear and de. 
termine disciplinary proceedings instituted before the committee, and certifieg 
by the committee, as provided by subsection (d); and in the event any such 
court shall determine that any respondent has violated any of the genera} 
standards of conduct set forth in section 403 of this title, such court shall haye 
jurisdiction to reprimand such respondent, or to indefinitely suspend or perma- 
nently enjoin such respondent from practice before all agencies. The venue for 
any such proceeding shall be the judicial district in which the respondent is 
principally engaged in the practice of law. All questions of venue shall be 
waived unless the respondent files exceptions to the report of the committee as 
hereinafter provided, and incorporates therein a challenge to the venue. 
such challenge to the venue must specify the judicial district alleged by the 
respondent to be the correct venue, and shall be decided first by the court before 
passing to the merits; and if the court sustains the challenge, it shall not dis- 
miss the proceeding, but instead shall transfer the entire proceeding and record 
therein to the United States district court in the judicial district shown by the 
respondent to be the correct venue. 

(8) Upon the filing of the report and the certified copy of the record with the 
court by the committee, the proceeding shall be docketed in the name of the 
respondent and a copy of the report and record shall be served by the committee 
on the respondent by registered or certified mail at his last known post office 
address, and also by mail upon any attorney at law who has appeared as rep- 
resentative of the respondent in the disciplinary proceeding before the com- 
mittee, and proof of such service shall be filed with the clerk of the court. The 
committee shall designate a member of the bar of the court to act as amicus 
curiae in support of the recommendations set forth in its report and he shall be 
furnished with a copy of the report and record. The respondent may file excep- 
tions to the report within twenty days from the date of the mailing of a copy 
of such report and record to him, or within an additional period granted by the 
court for good cause shown. The costs of furnishing copies of the report and 
record as herein provided shall be paid by the Office of Federal Administrative 
Practice. Upon the filing of the certified record, the court shall hear and deter- 
mine the proceeding as in the case of a civil non-jury action, except that no new 
evidence shall be adduced: Provided, however, That if respondent by motion 
satisfies the court that there is newly discovered relevant evidence, the court 
may remand the proceeding to the committee for further consideration in light 
of such evidence. The court shall adopt the findings of fact made by the con- 
mittee unless the court is of the opinion, upon a consideration of all of the 
certified records, that one or more of such findings are not supported by evidence 
to the extent hereinabove required. After full consideration the court shall by 
appropriate order either (i) permanently enjoin the respondent from practicing 
before all agencies, or (ii) indefinitely suspend respondent from practicing be 
fore all agencies, or (iii) reprimand respondent, or (iv) dismiss the proceedings. 
In the event the court shall enter an order adverse to the respondent he may 
appeal to the appropriate United States court of appeals in accordance with the 
laws of the United States and rules of court made and provided for appeals 
from judgments in civil actions. 

(e) TERMINATION OF SUSPENSION.—At the time of the entry of an order of sus- 
pension, the court will fix a minimum period which must elapse before the court 
will entertain a motion by the suspended attorney at law for termination of sus- 
pension. The entry of such order shall not be construed to imply that the sus- 
pended attorney at law will be entitled to the termination of his suspension at 
the end of such minimum period. Any attorney at law who shall have been sus- 
pended may by petition apply for termination of such suspension after the mini- 
mum period fixed by the court shall have elapsed. Application for termination 
of suspension shall be by verified petition filed, together with a copy thereof, with 
the clerk of the court, setting forth facts showing that the suspended attorney 
at law has rehabilitated himself and is otherwise entitled to have the order of 
suspension terminated. Unless denied by the court forthwith for insufficiency 
in form or substance, the clerk shall forward a copy of the petition to the com- 
mittee. Upon receipt of the copy of the petition and after reasonable notice 
to the petitioner, the committee shall conduct a nonpublic hearing (unless the 
petitioner requests a public hearing) with respect to petitioner’s request, and 
thereafter report to the court its findings, conclusions, and recommendations. 
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The clerk of the court shall notify the petitioner of the filing of such report. 
The proceedings before the committee shall be governed by the rules, regulations, 
and procedures promulgated and established by the committee pursuant to the 
power conferred by subsection (c). However, the burden shall be upon the 
petitioner to establish the averments of his petition by clear and convincing 
evidence. If the committee report recommends denial of the petition, the peti- 
tioner shall have twenty days from the date the clerk mailed the notice to the 
petitioner of the filing of the report to file exceptions thereto. Thereafter the 
matter shall be submitted for consideration by the court on the report of the 
committee and the exceptions of the petitioner. If the committee report recom- 
mends termination of suspension, the matter shall be submitted for such con- 
sideration on the report alone. In any case the committee, upon request of the 
petitioner, and payment of the actual costs thereof, unless petitioner satis- 
factorily shows to the court he is unable to pay such costs, shall certify to the 
court the complete record of the proceedings before the committee. The court 
shall make such order as it deems proper. 

(f) Norirication.—The appropriate authority of every State, Territory, Com- 
monwealth, or possession of the United States, or of the District of Columbia, in 
which an attorney at law is licensed to practice law, shall be notified by the 
United States district court of any order of reprimand, suspension or injunction 
entered by the court against such attorney in any proceeding instituted by the 
committee in accordance with this section, as well as any termination of sus- 
pension. . 

Sec. 409. SPECIAL STANDARDS OF CONDUCT FOR REPRESENTATIVES WHO ARE NOT 
ATTORNEYS AT LAw.—Any agency may prescribe special standards governing the 
conduct in connection with all representation before it, of all persons authorized 
pursuant to section 410 below to do any act of representation before it: Pro- 
vided, That no such standards shall expressly or impliedly authorize any person 
who is not an attorney at law to practice law. It shall be improper conduct for 
any representative who is not an attorney at law to violate any of such 
standards. 

Sec. 410. AUTHORIZATION OF REPRESENTATION BY INDIVIDUALS WHO ARE Nor 
ATTORNEYS AT LAW.—Every individual who is not an attorney at law and who 
holds an authorization from any agency to do any act of representation before 
it as of the effective date of this Act, shall continue to have such authority, pro- 
vided that such individual shall in no event have any authority to practice law, 
or to represent a party to an agency hearing required under the Constitution 
or by statute to be determined on a record which is subject to judicial review. 
Any agency may authorize individuals other than attorneys at law to appear 
for and represent participants before it in agency proceedings other than 
hearings required under the Constitution or by statute to be determined on a 
record which is subject to judicial review, so long as and to the extent that such 
agency (1) is not otherwise precluded by law from so doing, and (2) provides 
by general rules for such representation, and (3) finds such representation appro- 
priate and desirable in the interest of the public and of the parties to such 
proceeding—and in making such finding of appropriateness and desirability, 
the agency may make such investigation or examination as it deems necessary 
to determine that the applicant possesses necessary competence and understand- 
ing of ethical responsibilities and is of good moral character and repute. Noth- 
ing contained in this section, or in this title, or in this Act, shall be construed as 
authorizing persons who are not attorneys at law to practice law or to hold 
themselves out, impliedly or expressly, as authorized to do so. 

Sec. 411. DISCIPLINE OF REPRESENTATIVES OTHER THAN ATTORNEYS AT LAW.— 
(a) DisctpLInE.—Any agency before which a representative other than an 
attorney at law appears for or represents any participant shall have authority 
to reprimand such representative for conduct which the agency deems to be 
improper, and in addition shall have authority to revoke or suspend for such 
period of time as the agency may determine the privilege of representation by 
such person before the agency for conduct which is declared to be improper 
under sections 403, 404 or 409 above. 

(b) JupicraL Review.—An order revoking or suspending the privilege of rep- 
resentation extended to any person other than an attorney at law by rule of 
an agency, shall be reviewable by the United States district court for the judicial 
district in which the offense occurred, in a trial of the facts and the law de novo. 

Sec. 412. Rereats.—Section 190 of the Revised Statutes of the United States 


(5 U.S.C. 99) and section 284 of title 18 of the United States Code are hereby 
repealed. 
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TITLE V—GENERAL PROVISIONS 


Sec. 501. Acency.—The term “agency” as used in this Act shall include each 
executive and military department in the executive branch of the Government 
and any board, commission, authority or independent establishment, including 
corporations of the Government, other than and not a part of an executive 
department. 

Sec. 502. CoMMITTEES.—Each member of the advisory committee, selection 
committee, or Federal grievance committee established under sections 108, 203 or 
408 of this Act who is not in Government service shall be entitled to compensa- 
tion in the amount of $50 for each day or part of the day he shall be in 
attendance at any regular called meeting of any such committee together with 
reimbursement for all travel expenses incident to such attendance: Provided, 
That nothing contained in sections 434, 283, and 281 of title 18, United States 
Code; in section 404(a) of this Act; or in any other provision of Federal law 
imposing restrictions, requirements or penalties in relation to the employment 
of persons, the performance of services or the payment or receipt of compensa- 
tion in connection with any claim, proceeding or matter involving the United 
States shall apply to such persons solely by reason of their appointment to 
and membership on any such committee. Facilities and services required by 
such committtees shall be provided by the Director. 

Sec. 503. SEPARABILITY.-—If any provision of this Act or the application thereof 
to any person or circumstance is held invalid, the remainder of this Act and 
the application of such provision to other persons or circumstances shall not 
be affected thereby. 

Sec. 504. REPEALS.—AII laws or parts of laws inconsistent with the provisions 
of this Act are hereby repealed. 

Sec. 505. Errecrive Date.—This Act shall take effect on the one hundred 
and eightieth day after the date of its enactment, except that title I of this 
Act shall take effect on the ninetieth day after the date of enactment. 


[S. 2374, 86th Cong., 1st sess.] 
A BILL To establish standards of conduct for agency hearing proceedings of record 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Agency 
Hearing Standards of Conduct Act.” 

Sec. 2. HEARINGS OF REcORD.—-(a) In agency hearing proceedings which are 
subject to notice and opportunity for hearing and required by law to be based 
upon a hearing record, the agency’s determination and decision shall be based 
solely and exclusively upon the issues, pleadings, evidence, and contentions of 
record in the proceedings. Such proceedings shall include (1) adjudications; 
(2) hearings of record which by law are made subject to the procedure governing 
adjudications; and (3) those hearing proceedings which by the agency’s notice 
of hearing are made subject to the standards of conduct of this Act. 

(b) The requirements of section 2(a) shall not apply to (1) agency actions 
which are administrative or executive in character; (2) administrative rulings 
or interpretations not subject to notice and hearing; (3) investigations; (4) 
rulemaking proceedings, except those governed by section 2(a) above. 

(c) The notice of hearing in each agency proceeding shall state whether it is 
or is not subject to section 2(a) of this Act. 

Sec. 3. Ex Parte INFLUENCE, RESPONSIBILITIES OF AGENCY MEMBERS AND HEAB- 
Ina OFFICERS.—It shall be unlawful for any agency member or hearing officer 
who presides over or participates in the decision or conduct of a hearing proceed- 
ing subject to section 2(a) of this Act to permit, receive, entertain, or consider 
any ex parte private interview, argument, or communication pertaining to his 
consideration or decision of such proceeding, except in circumstances authorized 
by law or upon reasonable notice to all parties of record. 

Src. 4. Discrosurrs.—(a) After a proceeding subject to section 2(a) of this 
Act has been noticed for hearing, if any such interview, argument, or communica- 
tion contrary to section 3 is received by an agency member or hearing officer 
he shall promptly make the communication, if written, or a true summary, if 
oral, together with a statement of the circumstances, a matter of record in the 
public file of the agency with notice thereof to all parties. 
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(b) Failure to make disclosures required in section 4(a) above may be cause 
for disqualification, censure, suspension, or removal from office. 

(c) A willful violation of this section shall be subject to a fine of not more 
than $10,000 or imprisonment for not more than one year, or both. 

Sec. 5. Ex PARTE INFLUENCE, RESPONSIBILITIES OF LITIGANTS AND OTHERS.— 
(a) It shall be unlawful after a proceeding subject to section 2(a) of this Act 
has been noticed for hearing for any person, with intent to influence the con- 
sideration or decision. of a proceeding, to communieate ex parte, directly or in, 
directly, with any agency member or hearing officer concerning a proceeding 
which.is pending before the agency, except in circumstances authorized by law 
or upon reasonable notice to all parties of record. 

(b) A willful violation of section 5(a) shall be subject to a fine of not more 
than $10,000 or imprisonment of not more than one year, or both. 

(ec) Violation of section 5(a) by any party to the proceeding or by anyone 
acting for or in his. behalf, shall be good cause, in the agency’s discretion, for 
disqualification of such party. 


Senator Carrot. I also offer for the record Calendar No. 36, Re- 
port No. 36, of the 86th Congress of the Ist session, entitled “Study 
of Administrative Practice and Procedure in Government Depart- 
ments and Agencies,” which includes the report from the distin- 
guished Senator from Missouri, Mr. Hennings, from the Committee 
on Rules and Administration. 

I also offer for the record, the action taken by the Senate of the 
United States on February 2, 1959, as reflected in the Congressional 
Record on pages 1443 and 1444 of that date, under the title "Study of 
Administrative Practice and Procedure in Government Departments 
and Agencies.” 

The Congressional Record of that date reflects the motion of Mr. 
Mansfield concerning the adoption of Calendar No. 36, Senate Reso- 
lution 61, and the passage and.approval of the said resolution. 

Without objection these will all be included in the record at this 
point. 

(The documents follow :) 


{S. Rept. 36, Calendar No. 36, 86th Cong., 1st sess. ] 


Srupy OF ADMINISTRATIVE PRACTICE AND PROCEDURE IN GOVERNMENT DEPART- 
MENTS AND AGENCIES 


The Committee on Rules and Administration to whom was referred the reso- 
lution (S. Res. 61) authorizing a study of administrative practice and procedure 
in Government departments and agencies, having considered the same, report 
favorably thereon without amendment, and recommend that the resolution be 
agreed to by the Senate. 

This resolution would authorize expenditure of $115,000 by the Committee 
on the Judiciary, acting through its Subcommittee on Administrative Practice 
and Procedure, from February 1, 1959, through January 31, 1960, “to make a 
full and complete study and investigation of administrative practice and proce- 
dure within the departments and agencies of the United States in the exercise 
of their rulemaking, licensing, and adjudicatory functions, including a study of 
the effectiveness of the Administrative Procedure Act, with a view to deter- 
mining whether additional legislation is required to provide for the fair, impar- 
tial, and effective performance of such functions.” 

The purposes of the resolution are more fully detailed in a letter from Sen- 
ator John A. Carroll, chairman of the Subcommittee on Administrative Practice 
and Procedure, to Senator James O. Eastland, chairman of the Committee on 
the Judiciary, which letter (with accompanying budget) and letter of trans- 
mittal from Senator Eastland to Senator Thomas C. Hennings, Jr., chairman 
of the Committee on Rules and Administration, are as follows: 
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U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 


January 28, 1959. 
Hon. THoMas C. HENNINGS, JR., 


Chairman, Committee on Rules and Administration, U.S. Senate, 

Washington, D.C. 

Dear Mrz. CuHainMan: I am enclosing a budget which was approved by the 

Committee on the Judiciary at its meeting on Monday, January 26, 1959, for 

p work of the Standing Subcommittee on Administrative Practice and Pro- 
ure. 

The committee, at its meeting on last Monday, authorized the reporting to 
the Senate of an original resolution (S. Res. 61) to provide the amount of 
$115,000 for the work of the subcommittee for the period from February 1, 
1959, through January 31, 1960. 

The program of the subcommittee is fully set forth in a letter to me from 
Hon. John A. Carroll, chairman of the subcommittee. I am forwarding this 
letter to you herewith with the proposed budget for the information of the 
ao on Rules and Administration for consideration at its forthcoming 
mee a 

With kindest regards, I am, 

Sincerely yours, 
JAMES O, FastTLanpD, Chairman. 


U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 


January 27, 1959. 
Hon. JAMES O. EASTLAND, 


Chairman, Committee on the Judiciary, U.S. Senate, 
Washington, D.C. 


Deak SENATOR HasSTLAND: This is in reference to the action taken by the 
Committee on the Judiciary at its organizational meeting of January 26, 1959, 
in approving an original resolution appropriating the sum of $115,000 for the 
Standing Subcommittee on Administrative Practice and Procedure, of which 
I have been designated chairman. 

The American Bar Association and otaer leaders in the field of government 
and law have long taken the view of a need for a standing subcommittee of the 
Committee on the Judiciary having authority over Federal agency procedures 
and practices of common application among the various departments and 
agencies of Government. The Committee on the Judiciary, having in mind 
that more than 12 years have passed since the enactment of the Administrative 
Procedures Act by the Congress on June 11, 1946 (60 Stat. 237, title 5, United 
States Code, sec. 1001-1111), there has been a growing need for a thorough 
study and revision of that act and an intelligent determination as to what 
legislative proposals may best be considered by the Congress to bring the act 
up to date. 

The standing Subcommittee on Administrative Practice and Procedure will 
have the duty of conducting comprehensive factfinding hearings toward a 
broad reappraisal of the basic fairness and efficiency of agency proceedings, 
the adequacy of guidelines for maintaining congressional control over agency 
lawmaking functions, the need for improving standards of conduct by and 
before Federal agencies, and minimizing undue delay and expense of these 
Federal agency hearings. 

The overall study and revision of the Administrative Procedure Act necessi- 
tates the establishment of a competent and technical staff to carry out the duties 
assigned to this subcommittee. 

In view of the magnitude of the task ahead, I urge the approval of the at- 
tached proposed budget for the subcommittee, inasmuch as these funds will be 
necessary to provide the Congress with the information and ideas necessary for 
adequate legislation in this technical field. 

Sincerely yours, 
Joun A. CARROLL, 
Subcommittee Chairman. 
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os 


senate administrative practices and procedures subcommittee arepene budget 


5 l 


—_——_—_ ee _ ee 


Bis | Gross | Monthly Total for 
Position Number | salary (per | si alary period of 
;} annum) | (gross) budget 
| | (gross) 


_— - - + | > - SS | | ——_ — —— 


STAFF 

Legal and investigative: 
Counsel and staff director 1 $14, 979. 45 |$1, 248.28 | $14,979. 45 
Assistant counsel | 2 | 27, 735. 50 | 2,311.28 27, 735. 50 
Economist - - - -- | 1 | 14, 979.45 | 1, 248. 28 | 14, 979. 45 
Accountant - - 7 1 14, 979. 45 | 1, 248. 28 | 14, 979. 45 
Secretarial and clerical 4 5, 822. 07 487. 09 23, 288. 28 


Subtotal, staff expense 


) ries _ —- 
| 
| 
' 








wsteabettacdee 95, 962. 13 

iit — — 7s 4 | oe — 

ADMINISTRATIVE 

Contribution to civil service retirement fund (6!4 percent of total salaries paid) -_....._...__.--| 6, 237. 54 
Travel (inelusive of field investigations) : oe 3, 500. 00 
Hearings (inclusive of reporters’ fees) Bat ih 5, 250. 00 
Witness fees and expenses ; . it 2, 250. 00 
Stationery and office supplies : ; 750. 00 
Communications (telepbone and telegraph) - - ae tied a - 750. 00 
Contingent fund. - ; : 3 | 300. 33 
| ——————— 
Subtotal, administrative expense_________- : \ Koes Eee : iol 19, 037. 87 
————S———— 
ES ae eno Fane Cea thik, a 115, 000. 00 





Fund requested, Senate Resolution 61, $115,000. 





[Congressional Record, Feb. 2, 1959, pp. 1443-1444] 


StuDY OF ADMINISTRATIVE PRACTICE AND PROCEDURE IN GOVERN MENT DEPARTMENTS 
AND AGENCIES 


Mr. MANSFIELD. Mr. President, I move that the Senate proceed to the considera- 
tion of Calendar No. 36, Senate Resolution 61. 

The PRESIDING OFFICER. The resolution will be stated by the title for the infor- 
mation of the Senate. 

The LEGISLATIVE CLERK. A resolution (S. Res. 61) authorizing a study of ad- 
ministrative practice and procedure in Government departments and agencies. 

The PRESIDING OFFIcER. The question is on agreeing to the motion of the 
Senator from Montana. 

The motion was agreed to; and the Senate proceeded to consider the resolu- 
tion, 

Mr. MANSFIELD. Mr. President, I believe the Senator from Colorado [Mr. Car- 
ROLL] should give a brief explanation of the resolution. 

Mr. Carro_it. The purpose of the resolution is to enable the subcommittee to 
investigate the Administrative Procedure Act, which has not been amended 
by Congress for more than 12 years. The President of the United States and 
others have come forward with some very comprehensive proposed legislation, 
as evidenced by S. 600, introduced at this session of Congress, and S. 4094, 
introduced during the last session of Congress. It is a very large project for us 
to undertake. As I have said, it will be the first time in 12 years that such 
proposals will be considered. That is the purpose and function of the sub- 
committee, namely, to make an investigation and eXamination into the subject 
of departmental practices and procedure. 

The PRESIDING OFFICER. The question is on agreeing to the resolution. The 
resolution (S. Res. 61) was agreed to, as follows: 

“Resolved, That the Committee on the Judiciary, or any duly authorized sub- 
committee thereof, is authorized under sections 134 (a) and 136 of the Legislative 
Reorganization Act of 1946, as amended, and in accordance with its jurisdictions 
specified by rule XXV of the Standing Rules of the Senate, to make a full and 
complete study and investigation of administrative practice and procedure with- 
in the departments and agencies of the United States in the exercise of their 
rulemaking, licensing, and adjudicatory functions, including a study of the 
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effectiveness of the Administrative Procedure Act, with a view to determining 
whether additional legislation is required to provide for the fair, impartial, ang 
effective performance of such functions. 

“Sec. 2. For the purposes of this resolution the committee, from February j 
1959, to January 31, 1960, inclusive, is authorized (1) to make such expenditures 
as it deems advisable; (2) to employ upon a temporary basis, technical, clerica] 
and other assistants and consultants: Provided, That the minority is authorized 
to select one person for appointment, and the person so selected shall be appointeg 
and his compensation shall be so fixed that his gross rate shall not be less by more 
than $1,200 than the highest gross rate paid to any other employee; and (3) with 
the prior consent of the heads of the departments or agencies concerned, and 
the Committee on Rules and Administration, to utilize the reimbursable services 
information, facilities, and personnel of any of the departments or agencies of 
the Government. ' 


“Sec. 3. The committee shall report its findings, together with its recommenda. 
tions for legislation as it deems advisable, to the Senate at the earliest practicable 
date, but not later than January 31, 1960. 

“Sec. 4. Expenses of the committee under this resolution, which shall not ex- 
ceed $115,000, shall be paid from the contingent fund of the Senate upon vouchers 
approved by the chairman of the committee.” 

Senator Carroiu. This subcommittee has had referred to it a num- 
ber of bills which are extremely complex and farreaching. We have 
decided at the outset to begin hearings on S. 2374, and title I of S. 600, 
We do this for the reason that leaders of the bar generally, and the 
American Bar Association particularly, have devoted a great deal of 
time and attention to these bills. 

S. 2374 is a bill introduced by me at the request of the American 
Bar Association. I want it distinctly understood that I have no 
pride of authorship in this bill, since I am not its author, nor am I 
committed to it in its present form. It was introduced by me solely 
for explanation and consideration by this subcommittee. 

S. 2374. deals with undue influence, improper and illegal ex parte 
private hearings, and provides criminal penalties for those who engage 
in such illegal and reprehensive conduct. i? 

Title I of S. 600, would establish an independent Office of Admin- 
istrative Procedure. 

We have witnesses present as proponents of both of these measures, 
and we expect to hear from future witnesses who may have opposi- 
tion to them or wish to offer refinements or amendments. 

Among the distinguished witnesses who are present this morning 
is Senator Paul H. Douglas, of Tlinois, one of the great leaders in 
the fight for improvement of ethical conduct, not only in the admin- 
istrative agencies of the Government, but throughout the entire Gov- 
ernment. 

I am happy at this time to call him to the stand and to thank him. 
For I know how busy he is, how hard he is working on other matters, 
and I want to say to the able Senator from Illinois that we are 
indeed grateful. 

The members of this subcommittee are the very able and distin- 
guished Senator from Michigan, Senator Hart, and the minority 
member of the subcommittee is Senator Dirksen, of Tlinois. Senator 
Hart is with us this morning. I understand Senator Dirksen will be 
along shortly. 

I might introduce the staff at this time. The chief counsel is Judge 
Joseph McDonald, who was kind enough to leave the bench in Denver 
to come to head up this important investigation. We also have Mr. 
Bolton-Smith, who has a long and distinguished career as a public 


serv 
spec 
the ’ 
reco 
and 


that 
first 


ST 


wan 
gre 


of t 
tor 
Che 
this 


que 


Ke 
Ts 


n- 
ve 
\), 
he 


of 


an 
no 


ly 


rte 
wwe 


in- 


res, 
)S1- 


ing 
; in 
in- 
ov- 


‘im. 
are 


tin- 
rity 
ator 
1 be 


idge 
nver 
Mr. 
iblic 


ADMINISTRATIVE PROCEDURE LEGISLATION 25 
servant; more than 25 years in Government service, who is senior 
specialist of this subcommittee, and Mr. Cornelius Kennedy, who is 
the minority counsel. All of these gentlemen have been studying the 
records made by various committees of the Congress, of the 83d, 84th, 
and 85th Congresses, and as we came across the reports and the recom- 
mendations of the distinguished Senator from Illinois, we thought 
that, as a result of his sterling work in this field, he ought to be the 
first witness. I am very happy to have you with us, Senator. 


STATEMENT OF HON. PAUL H. DOUGLAS, U.S. SENATOR FROM 
ILLINOIS 


Senator Dovetas. Mr. Chairman and members of the committee, I 
want to thank you for inviting me to testify and to say that it is a 
great, pleasure to be here with you. 

When this subcommittee was set up as a standing subcommittee 
of the Judiciary Committee, I was greatly pleased because it seemed 
to me to fill a long felt need, and I want to congratulate you, Mr. 
Chairman, and the other members of the committee upon going into 
this neglected but extremely important matter. 

As I understand it, the present hearing is to be concentrated on the 
question of what is known as ex parte communications or back-door 

ressures, upon inducements and baits for members of so-called quasi- 
judicial bodies, namely, members and staff employees of regulatory 
agencies. I also understand that consideration is to be given to the 
question of setting up an independent oversight agency. 

It seems to me that the question of ex parte communication is part 
and parcel of the same problem of the fair consideration of public con- 
troversies by the Government which also includes the question of con- 
flicts of interest. 

I think it goes without saying, Mr. Chairman, that I do not agree 
with the recent decision of the Court of Claims that the Dixon- Yates 
contract was negotiated without being affected by a conflict of inter- 
est. It appears to me that, if the court had looked more closely behind 
the corporate shell of Dixon- Yates, it would have seen the intangible 
but powerful conspiracy which went on there to give insiders a private 
preference over the public welfare. The recent revelations concerning 
the Federal Communications Commission are a part of this whole pic- 
ture, and the investigation begun by Professor Schwartz, which was 
unduly shackled, indicates that the situation in the Federal Communi- 
cations Commission was not unique. 

Now, how is ex parte communication related to this question of get- 
ting a fair consideration for the public? 

t seems to me to be basic to American Government that each citizen 
is entitled to a fair hearing when he has a controversy with the Gov- 
ernment, or when the Government is adjudicating a case or making 
fundamental rules. 

In order to assure this fair hearing, the practice has developed and 
has been embedded in the law that hearings, in most cases, should be 
based upon evidence which is recorded in a record which all may see. 

The searching light of publicity discloses unfairness whereever it 


may be. The likelihood of public scrutiny tends to frighten away any 
evildoer who may desire to corrupt. 
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So, when an official does not decide a question before him purely on 
the basis of the public record before him the public has reason to fear. 

If private parties may communicate privately with the official who 
has the power to decide, the private parties may obtain financial bene. 
fit at the expense of the Government and the general public. 

I have read S. 2374 quite carefully, and I think it is a step in the 
right direction of requiring public disclosure of ex parte communica- 
tions. I am not sure whether it goes far enough. In fact, I think 
that it does not. However, it seems to me to be a step in the right 
direction. , 

This bill, as I understand it, would prohibit ex parte communica. 
tions to a deciding official with respect. to a quasi-judicial type of pro- 
ceeding. There is no doubt that such communications should be pro- 
hibited, especially if they relate to the merits of the case. What 
honest citizen would seriously consider speaking privately to a jud 
about the merits of a case pending before His Honor? It is hi hiv 
unethical, although Judge Learned Hand once testified that it 1a) 
pened more often than it is commonly believed. 

I shall never forget being somewhat impressed with that testimony 
from one of the most upright and distinguished of all American 
judges. From private conversations, which I have had with judges 
and members of the bar, I am convinced that this principle is fre- 
quently honored in the breach rather than in the observance, and 
that sometimes it is done very subtly, not so much by approaching 
the judge on this specific errand as meeting him at a dinner party 
or at the country club, or being invited to homes of friends where 
an informal approach is made, covered up frequently by social conver- 
sation. 

Senator Carrott. Are you suggesting, Senator Douglas, that the 
way toa judge’s mind is through his stomach ? 

Senator Dovetas. Not necessarily, but a judge tends to have his 
guard down at social gatherings. But even though it sometimes 
happens it is at least regarded as unethical by the legal profession. 
Why then should it be less prohibited in the case of an administra- 
tive official who is performing a judicial function ? 

Now, the bill S. 2374, as I read it, draws a distinction between 
judicial proceedings and rulemaking proceedings. It permits ex 
parte communications in the case of administrative rulemaking pro- 
ceedings, but prohibits them in the case of judicial proceedings. I 
am not convinced that rulemaking proceedings honld, not be subject 
to the same prohibitions. In fact, it is my feeling that the same rule 
should apply to them as to judicial proceedings. 

There are adversaries in rulemaking proceedings, as there are in 
quasi-judicial proceedings and the public interest is in dispute as 
compared with those private interests which are being pushed by 
skilled practitioners. Why then should not the searchlight of pub- 
licity be directed as much upon the rulemaking as upon the quasi- 
judicial proceeding? 

I notice also that S. 2374, in section 4, specifically provides for the 
placing in a public file of the prohibited type of communication 
whenever it should take place. 

The two sanctions; namely, fine or not more than $10,000 and im- 
prisonment for not more than 1 year, and second, public disclosure, 
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should go far to help to secure compliance with the prohibition against 
improper ex parte communications. 

Now, some may ask: Why is the prohibiting of ex parte communi- 
cations so important? It seems to me that the answer is clear. The 
answer can be broken down into two parts: First, the basic American 
sense Of fair play demands that when there is a controversy both 
sides may have a chance to present their points of view. If an ex 

rte communication is made by one adversary, it is only fair that 
it be publicly disclosed to his opponent, so that the opponent can 
answer it or at least try to answer it. In the clash between the 
two differing interpretations of the same situation, the administrative 
agency or quasi-judicial body will be better able to reach a fair, 
sound, and beneficent conclusion. 

Secondly, there appear to be some ex parte communications which 
are given more attention than others. If an ex parte communica- 
tion comes from someone to whom the official is in some way in- 
debted, or whose favor the official has some reason to curry, the com- 
munication may be given undue and unfair weight unless the official 
isa very strong-minded and fair-minded person. 

Some of the circumstances under which obligations by public offi- 
cials arise may be indicated by the following: 

First, if a top official who had decided a question in favor of a 
private organization resigns and is soon employed by that organiza- 
tion at a substantial increase in income, is there not. a presumption 
of an understanding which may have influenced that decision ? 

It was for this reason that some of us proposed after investigation, 
to which the Chairman has referred, that there be a 2-year cooling 
off period after a man leaves a top position in a governmental agency 
before he can represent a private group before that same agency. 

Senator Carroii. Will the Senator permit an interruption ? 

Senator Doucuas. Yes, surely. 

Senator Carrotit. Do you know whether that. recommendation was 
acted upon ? 


Senator Doveias. No, of course not. It was relegated to the lim- 
bo of forgotten things. 

Second, if the deciding official has received substantial gifts from 
a benefited party, is there not a presumption that a sense of obliga- 
tion may have, consciously or unconsciously, affected the decision if 
the giver has been in private communication with the official about 
the merits of the controversy ? 

I hope you will pardon me if I refer to the fact that as I have 
stated I draw the line against receiving any gift worth more than 
$2.50 on the ground you can’t corrupt a Senator for less than $2.50. 
Now, this may seem unduly self-righteous, and I don’t offer it neces- 
sarily as a standard for universal conduct, merely to say that it will 
protect. one against. some of the more obvious forms of danger. 

Senator Harr. The Senator from Illinois is a distinguished econ- 
omist. I wonder if you converted that $2.50 in 1952 to your present 
ceiling ? 

Senator Dovetas. It presents a real problem because I am told the 
difference between a misdemeanor and a felony has been adjusted to 
take account of the increase in the cost of living. I believe $25 has 
since been raised to $50, but I am not going into such subtleties. 
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Third, if a private communication is received from a host who has 
given unusually lavish entertainment to the official, there is an in. 
dication that unusual weight would be given to the subject matter 
of the communication. 

I will never forget the testimony of Mr. Lamar Caudle and Mr. 
Charles Oliphant, who occupied responsible positions in the Internal 
Revenue Bureau, who commented somewhat naively that it was ex- 
traordinary how the people from whom they had accepted entertain- 
ment, under the idea that this entertainment was being offered 
purely in the spirit of friendship, would after a time suddenly appear 
as attorneys for clients in cates bait them. This is one of the traps 
which is set to bait administrative officials, and which keeps some of 
the industries in Washington going. 

Senator Carrotu. And legislators, too. 

Senator Doveras. That is right. It doesn’t keep legislators going, 
but there are traps set to bait legislators. oe 

Fourth, if the communication comes from a former boss of the 
agency official, is it not likely to be given unusual weight ? 

Fifth, if the private communication comes from a business associate 
of the Government official, is it not likely to be given undue attention? 

I am very glad there is this prohibition against ex parte communi- 
cations, and I also notice that this is quite broad, because the prohibi- 
tion applies in the case of “any person.” I assume therefore that this 
means not merely people occupying no governmental position, but 
that it also applies to those holding governmental positions; that it 
applies to those in the Executive Office of the President, and to Mem- 
bers of Congress, and I want to say that I think that this language 
should be kept broad. These agencies were built up with the idea 
that they would be quasi-judicial agencies. 

In one of the decisions of the Supreme Court, in the Humphrey 
case I believe it was, it was ruled that the President had no power to 
dismiss a member of a quasi-judicial body, although he did have the 
power to dismiss an ordinary administrative official. This was an at- 
tempt by the courts to keep these bodies free from executive interfer- 
ence and these bodies are not supposed to be under the control of the 
Office of the President any more than the Supreme Court is intended 
to be under the control of the Office of the President. 

Now, as practical men we know that those with cases to plead come 
to those with influence or those whom they think have influence and 
ask for intercession in many of these cases, and I quite realize the pres- 
sures to which an administrative assistant to the President or to any 
high official in the Government is necessarily exposed. 

We saw a career wrecked just last year on this ground, and I think 
Mr. Adams would have appeared in a much better position to protect 
himself if he had had such a statute as this to stand behind and the 
great tragedy would have been averted. 

We all, as practical men and as Senators, know that constituents 
come to us asking us to intercede with regulatory agencies. Every 
television concession or license brings people who come to our doors 
and ask us to call up or talk to members of the FCC. These constitu- 
ents are quite insistent. 

Again, I hope the members of the committee will not think me 
self-righteous if I say that thus far I have been able to keep from 
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communicating with the members of the regulatory agencies, but the 
ressures to do so have been very heavy. 

Senator CarroiL. Will the Senator permit an interruption at this 

int? Did not the Senator from Illinois say there has grown up @ 

ractice where constituents are led to believe that it is the duty of a 
Member of Congress to intercede in their behalf before some of the 
regulatory agencies even though the matter is not one of general 
economic interest to an area, but is a matter of personal interest to 
that individual ? 

Senator Doucias. The Senator from Colorado is completely cor- 
rect. I well remember in the case of a question of the transfer of a 
television license in the Springfield, Ll., area, the senior Senator from 
Illinois made himself extremely unpopular by refusing to take any 
stand in the issue, saying that this was a matter for the FCC to handle. 
I was denounced not merely by the litigants but denounced by the 
mayor of Springfield, Ill., and by leading officials there, who felt 
that I had erred. 

The Senator from Colorado is completely correct, constituents feel 
that it is the function of a Congressman or a Senator to represent 
them either openly or secretly before these quasi-judicial bodies. 

Senator Carroti. Does the Senator from Illinois agree with me 
that there are occasions when. there is a matter affecting the public 
interest of his State or a municipality or subdivision of his State, 
where a Member of Congress may go in openly and present a brief in 
behalf of his constituents ? 

Senator Doveias. Oh, yes, absolutely, where it is a question of the 
interests of the State as a whole or of a particular region in the State, 
it is quite proper for a Senator or Congressman to intervene, but as 
the Senator from Colorado says, if this is done it should be done 
openly, with a brief presented, so that the whole matter may be 
brought out upon the public record, but to call a man up on the tele- 
phone and say, “Well, I want you to do this for me,” or to pay a 
private visits to him is, I think, improper. 

Senator Carrotu. I agree with the Senator from Illinois that the 
creation of these regulatory bodies down through the years has built 
up a kind of fourth branch of the Government. All writers have 
indicated this, as have all the reports and all the books that we have 
read. And, we had a warning about this over 20 years ago, that, 
unless properly controlled, it could have a very insidious influence, 
operating through these agencies and departments of Government. 

Senator Dovetas. One of the great dangers in this matter is the 
tendency for the so-called regulatory bodies to become regulated by 
the group they are supposed to regulate. Now we have a situation in 
which the nominal controller has become the controlled. 

Senator Carrouu. This is again the general comment that the leaders 
in this field have made—that this is what has been happening. 

Senator Dovetas. I think it is the truth, the general truth, and, as 
I see it, this bill, S. 2374, strikes at one of the tentacles, and one of the 
avenues through which illicit influence is transmitted. It won't com- 
pletely cure the situation, of course, but it will bring things out in the 
open. 

Senator Carrotu. Some leaders of the bar, and other members of 
the bar who just practice law, have said that it has almost become a 
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situation where the contestants, the litigants, try to see how many 
Congressmen they can get on one side and then balance them off on 
the other, and how much influence they can get through the executive 
branch of the Government, too. 

Senator Dovetas. That is right, and how many friends of the regu- 
latory officials they can get on their side, by either offering them re- 
tainers or special fees. The man in the street has made a very cynical 
comment, “It is not what you know, but whom you know that deter- 
mines the outcome of the case.” This feeling is very widespread 
throughout the country. You pick it up from people you talk to, and 
it is this general cynicism which permeates the country on these 
matters and which lowers the faith that people have in democratic 
government. 

Now, let me make it clear that I think that it is quite proper for 
Congress by resolution to define the standards which the members of 
the regulatory bodies and quasi-judicial bodies are to follow in their 
decision of cases. I think that is proper. That constitutes statutory 
law relief for them. I am not proposing they be given carte blanche 
in making their decisions, and if a commissioner fails to follow these 
standards, then I think he should be either impeached or not reap- 
pointed, or if reappointed not confirmed. But I don’t think we should 
try to be judges at the same time, nor do I think the President should 
try to be a judge or his assistants in the White House, and I don’t 
think they should claim executive privilege to hide communications, 
I think the provision that all communications are to become a matter 
of record in the public file of the agency is a good one and I think 
that should apply to communications from executive officers or assist- 
ants to executive officers, as well as those from legislators. No excep- 
tion should be made to that. 

Senator Carrot. I think the Senator made a very important point 
which is within the jurisdiction of this committee because it deals 
with the question of executive privilege. 

The Senator from Illinois has pointed out that most of these regu- 
latory bodies are created by the Congress, and, of course, the Congress 
thinks they are an arm of Congress. In any event, whatever they are, 
they are independent. Although the President appoints the Com- 
missioners, with the advice and consent of the Senate, at least, they 
are independent agencies. But we find, in case after case, that they 
are claiming executive privilege when the Congress wants to look into 
some of their actions. 

Senator Dovetas. If my memory serves me correctly, and I will cor- 
rect the record if I am in error, the then Chairman of the SEC re- 
fused to testify and claimed executive privilege as to whether or not 
Mr. Sherman Adams had communicated with him on a given matter, 
and Mr. Strauss claimed executive privilege in his dealings with the 
Dixon-Yates case. Now, if this privilege is freely extended or had 
been freely extended, it would never have been possible to expose 
Teapot Dome. Teapot Dome would have been hidden from the public. 
Secretary Fall, Attorney General Daugherty, and Secretary of the 
Navy Denby could have claimed executive privilege and would very 
likely have done so if they had thought of it. There are vast areas of 
underground influence that have been kept from public notice. 
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Now, Members of Congress, fortunately, are not in the same posi- 
tion. Any Member of Congress who claimed executive privilege or 
took the fifth amendment would not last very long and shouldn’t last 
very long. 

Senator Carroty. May I say to the Senator on this point 

Senator Dovuaias. We live a more exposed life than the gentlemen 
downtown, the anonymous gentlemen downtown, and it is well that 

do. 
 Seiator Carrotu. May I say to the Senator on this point, however, 
that there is in my opinion an area in which the executive branch 
may claim, just as the legislative branch may claim, privilege, when 
we are in executive session. 

Senator Doveras. That is true. 

Senator Carroiu. I think that there is an area where executive 

rivilege is entirely proper. 

Senator Doveuas. I think that is right. 

Senator Carroti. Under the separation of powers. But, I think 
some of the independent agencies have drawn to themselves this cloak 
of executive privilege when it shouldn’t be permitted, and we will go 
into that discussion at a later time. We hope to have the benefit of 
further testimony from the Senator from Illinois. 

Senator Dovatas. I am not an authority on this subject. 

Senator Carrott. We hope to have the Senator here again. We 
have a bill before us to amend the Administrative Procedure Act, and 
we will be going into that question later. 

Senator Dovetas. Mr. Chairman, may I say that this bill (S. 2374) 
provides that any such surreptitious or ex parte approach would be a 
matter of public record. This would be a powerful deterrent against 
unfair communications of this sort, but if the communications were 
made and not recorded and if it were later discovered, the attempted 
secrecy surrounding the communication might help to secure justice. 

It is a pretty safe principle that publicity or disclosure is a power- 
ful deterrent against improper conduct. Sunshine is a powerful dis- 
infectant. This is as true of the moral life as it is of bacteria. 

Now, of course, there are some who say we don’t need more rules. 
All we need is a higher standard of individual ethics. This is a com- 
mon plea. Of course, there is no substitute for individual standards 
of ethics and no substitute for individual devotion to religious beliefs, 
but a great many people go wrong because they are not quite certain 
what the rules are, and because it is hard to turn down an individual 
who is merely falling in with the prevailing practice. 

Laws help make it easier for the average person to be ethical, be- 
cause he can then plead the law as an excuse for doing the right thing. 
Frequently in public life you have to have an excuse to do the right 
thing. This is a sad comment on the life of our times, but you tend 
to be regarded as prissy if you hold rigid standards and people do not 
like to be regarded as prissy and self-righteous. 

Senator Carrot. May I say to the Senator from Illinois, I hope 
he will not believe the occasional cynical comments that are made 
about our judiciary and the so-called ex parte private approaches to 
them, because it is deep-seated in our tradition in the legal profession 
that no reputable lawyer will attempt to talk privately with a judge 
about a case pending before the judge. 
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I think one of the most deep seated of all our traditions is that a 
judge will close his ears to comments outside the record, and a real] 
judge will, if he has not been able to prevent the contact, they prevail 
on him too much, remove himself from the case. 

Senator Doveias. I understand that, and I think that is commonly 
true. When we held our hearings on ethical codes in government back 
in 1951, I was startled to hear Judge Hand make this statement that 
is found in the record of the hearings, and I picked up a paperbacked 
book the other day which had a collection of Judge Hand’s essays, 
which he had selected, and interestingly enough, I found, that the 
final paper in that collection was his testimony before our committee, 
And he had not excised that statement from the record. So I presume 
that he made it deliberately and it excited my curiosity so much that 
several times I have mentioned to lawyers and others my hope that 
this was not a common practice. Once or twice I have been met with 
very pithy expressions at my naiveté in these matters. So I want to 
make it clear that I am certainly not making any charges against the 
judiciary which have not been made openly by others. 

The standard the bill proposes is a good one, and I think it should 
apply to these quasi-judicial bodies as well. ‘That is really all I am 
saying. It should be backed up with some penalties so that people 
may know that there is a switch out in the woodshed if they get out of 
order. 

Now, Mr. Chairman, about all I wanted to say is that S. 2374 isa 
step in the proper direction. I am glad also that consideration is 
being given to the establishment of an Independent Office of Federal 
Administrative Practice. Such an office could not only make studies 
and recommendations as to improvements in rules and in the adminis- 
tration of legal personnel policies of the Government, but it could 
also help to set standards of ethics. 

I want to thank you very much for letting me express some of my 
views, which I don’t think are in any sense profound. 

Senator Carrot. May I say to the Senator from Illinois that we are 
very greatly indebted to you for taking time out from your busy 
schedule to come here. 

Senator Dovexas. I would like to have the privilege of filing with 
the committee, for what it is worth, a bill which some of us intro- 
duced in 1954 to deal with some of these problems, collateral to the 
immediate issue which you have before you. 

Senator Carroty. Thank you. 

Senator Doveias. That concludes my statement. 

Senator Carroiu. Is that S. 3142 of the 83d Congress ? 

Senator Doveias. That is correct. 

Senator Carroii. Without objection, that will be placed in the file. 
It is a rather voluminous bill. I don’t know whether it will be placed 
in the record. 

I observe that title 2 had to do with the Commission on Ethics in 
Government. 

Senator Doveras. And that would be really parallel to the other 
bill which you have before you for the creation of an Independent 
Office of Federal Administrative Practice. Perhaps the Office would 
be better than a commission. 
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I think it is important to have a supervisory agency. Every once 
in a while these issues blow up. Senator F ulbright and I conducted 
the investigation into the REC. Then came the investigation into the 
Internal Revenue Bureau, and then Professor Schwartz ‘had his roller- 
coaster experience down here, dealing with some of the regulatory 
commissions. Each time you have to start from zero. 

The military has found it very effective to have an Inspector Gen- 
eral who searches out or is supposed to search out, the abuses. 

I think these bodies have now become so important that Congress 
should have an Inspector General, and I don’t think it is necessary for 
me to remind this body: although it is sometimes necessary for me to 
remind the public, nearly all of ‘these bodies are creatures of C ongress, 
not agencies of the Executive, and I think we have erred in allowing 
the impression to go out that these are arms of the Executive. 

Senator Carroiu. I think the Senator from Illinois would like to 
know this. ‘The other day on the floor of the Senate, when they were 
about to approve the appropriations bill for the Independent Offices 
there was raised on the floor by Senator Magnuson the question 
whether there were some way for the Congress to reci apture a measure 
of control over some of these agencies. ‘We will either do it by the 

ower of the purse or we will do it by other means suggested by the 
Rossier from Illinois. And these leaders of Congress who have had 
25 years’ experience and more, now recognize that the delegation by 
Congress has been so broad and so sweeping that the legislative 
branch appears to have lost control of its agencies. 

Senator Dove.as. I think that is true, and I would say that Congress 
should give general guidelines to these agencies and should hold them 
to high | ethical standards of conduct, but it should not try to sit in 
their seats and decide individual cases. Now, that is the point I am 
trying to make. 

‘Senator Carrorx. In other wor ds, Congress has a power that the 
Congress can abuse, too. 

Senator Doveras. That is correct, and I don’t doubt that on occasion 
it does abuse it. 

Senator Carrouu. I thank the Senator from Illinois. 

Are there any observations, Senator Hart ? 

Senator Harr. No. 

Senator Carrot. Mr. Kennedy ? 

Mr. Kennepy. No. 

Senator Carrott. Thank you very much, Senator Douglas. As we 
get into the question of E3 xecutive privilege, we should like to have you 
appear before us again. 

Benator Doveras. I am not an authority on that subject, but I have 
convictions upon it. 

Senator Carrott. Thank you very much. 


LS. 3142, 83d Cong., 2d sess. ] 
A BILL To promote ethics in Government 
Be it enacted by the Senate and House of Representatives of the United States 


of America in Congress assembled, That this Act may be cited as the “Govern- 
ment Ethics Act of 1954”. 
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TITLE I.—DECLARATION OF POLICY 


Section 101. It is the purpose of this Act to strengthen the faith and conf. 
dence of the American people in their Government by promoting high mora] 
standards in the conduct of such Government through the establishment of (1) 
a commission to study and recommend methods of improving such standards, 
and (2) certain rules and requirements with respect to the conduct of Govern. 
ment officials and employees and other individuals dealing with the Government, 


TITLE II.—THE COMMISSION ON ETHICS IN GOVERNMENT 


Src. 201. There is hereby established a Commission to be known as the Com. 
mission on Ethics in Government (hereinafter referred to as the “Commission”), 

Sec. 202. (a) The Commission shall be composed of fifteen members ag 
follows: 

(1) Five appointed by the President of the United States, of whom one shall 
be an employee of the United States holding a position not above grade GS-16, 
or equivalent grade, and one shall be an officer or employee of the United States 
holding a position above such grade; 

(2) Five appointed by the President of the Senate, of whom two shall be 
Members of the Senate; and 

(3) Five appointed by the Speaker of the House of Representatives, of whom 
two shall be Members of the House. 

(b) Of the Members of the Senate appointed under subsection (a) (2) and 
the Members of the House appointed under subsection (a) (3), not more than 
one such Member in each instance shall be from the same political party. Ex- 
cept as provided in subsection (a), all members of the Commission shall be 
appointed from private life. 

(c) Any vacancy in the Commission shall not affect its powers but shall be 
filled in the same manner in which the original appointment was made. 

(d) The Commission shall elect a chairman and a vice chairman from among 
its members. 

(e) A quorum of the Commission shall consist of eight members, except that 
the Commission may establish a lower number as a quorum for the purpose of 
taking sworn testimony. 

Sec. 203. (a) It shall be the duty of the Commission— 

(1) to make a thorough and complete study and investigation of the 
moral standards of official conduct of officers and employees of the United 
States; the effect thereon of the moral standards in business and political 
activity of persons and groups doing business with the Government or 
seeking to influence public policy and administration; and, in relation 
thereto, the moral standards generally prevailing in society which condition 
the conduct of public affairs or which affect the strength and unity of the 
Nation; and 

(2) to make recommendations for the improvement, and maintenance at 
a high level, of the moral standards of official conduct of officers and em- 
ployees of the United States and of all persons who participate in or are 
responsible for the conduct of public affairs. 

(b) The Commission shall, from time to time during the first session of the 
Highty-fourth Congress, report the results of its study and investigation and 
submit its recommendation to the President and the Congress and shall submit 
a final report not later than two years after the appointment of all members of 
the Commission. 

Sec. 204. (a) The Commission may, in carrying out the provisions of this 
title, sit and act at such times and places, hold such hearings, take such testi- 
mony, require by subpena or otherwise the attendance of such witnesses and 
the production of such books, papers, and documents, administer such oaths, 
have such printing and binding done, and make such expenditures as the Com- 
mission deems advisable. Subpenas shall be issued under the signature of the 
chairman or any member of the Commission designated by him and shall be 
served by any person designated by the chairman or any such member. Any 
member of the Commission may administer oaths or affirmations to witnesses 
appearing before the Commission. 

(b) The Commission shall have the power to appoint and fix the compensation 
of such personnel as it deems necessary, but the compensation so fixed shall 
not exceed the compensation for comparable duties prescribed under the Classi- 
fication Act of 1949, as amended. 
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Sec. 205. (a) The members of the Commission who are Members of the Con- 
gress shall serve without additional compensation. The members of the Com- 
mission who are officers or employees of the United States shall serve without 
additional compensation, but shall continue to receive the salary of their 
regular position when engaged in the performance of the duties vested in the 
Commission. All other members of the Commission shall receive $50 per diem 
when engaged in the performance of the duties vested in the Commission. 

(b) All members of the Commission shall be reimbursed for travel, subsist- 
ence, and other necessary expenses incurred by them in the performance of 
the duties vested in the Commission. 

Sec. 206. There is hereby authorized to be appropriated such sums as may be 
necessary to carry out the provisions of this title. 

Sec. 207. The Commission shall cease to exist thirty days after the submission 
of its final report. 


TITLE III—ESTABLISHMENT OF CODE OF OFFICIAL CONDUCT FOR 
THE EXECUTIVE BRANCH 


Sec. 301. The Administrative Procedure Act is amended by inserting before 
section 1 thereof “TITLE I’ and by adding at the end thereof a new title as 
follows: 

“TITLE II 


“Seo. 101. This title may be cited as the ‘Code of Official Conduct for the 
Executive Branch’. 

“Seo. 102. It shall be improper conduct for any officer or employee in the 
executive branch of the Government— 

“(a) to engage, directly or indirectly, in any personal business transaction 
or private arrangement for personal profit which accrues from or is based 
upon his official position or authority or upon confidential information which 
he gains by reason of such position or authority: 

“(b) to accept, directly or indirectly, any valuable gift, favor, or service 
from any person with whom he transacts business on behalf of the United 
States ; 

“(e) to discuss or consider future employment by any person outside 
the Government with whom he is transacting business on behalf of the 
United States; 

“(d) to divulge confidential commercial or economic information to any 
unauthorized person, or to release any such information in advance of the 
time prescribed for its authorized release; or 

“(e) to become unduly involved, through frequent or expensive social 
engagements, with any person outside the Government with whom he 
transacts business on behalf of the United States. 

For the purpose of paragraph (a) of this section, a personal business transac- 
tion or private arrangement for personal profit which accrues from or is based 
upon an officer’s or employee's official position or authority shall not include 
a transaction or arrangement for the making of a personal appearance, delivery 
of a speech, lecture or address, or preparation of an article or other matter 
for publication by an officer or employee, which is not in the performance of 
any of his official duties and for which he receives only a fee or compensation 
related to the value of the services performed. 

“Sec. 103. It shall be improper conduct for any officer or employee in the 
executive branch of the Government who, on behalf of the United States, partici- 
pates in the negotiation of contracts, the making of loans, the granting of 
subsidies, the fixing of rates, or the issuance of valuable permits or certificates 
to act in any manner in any official transaction or decision which affects chiefly a 
person (1) by whom he has been employed or with whom he has had any eco- 
nomic interest within two years prior to the time of such transaction or decision, 
or (2) with whom he has any economic interest at the time of such transaction or 
decision. 

“Sec. 104. It shall be improper conduct for any former officer or employee 
in the executive branch of the Government— 

“(a) at any time, to appear before the agency of the Government in 
which he was formerly employed in connection with any case or other 

matter with which he was directly connected while an officer or employee; 
or 
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“(b) at any time, to participate in the preparation of any such cage 
or other matter. 

“Sec. 105. It shall be improper conduct for any former officer or employee 
in the executive branch of the Government of grade GS-15 or above, or of 
equivalent rank, for a period of two years after the termination of his service 
as an officer or employee, to appear before the agency of the Government in 
which he was formerly employed as the representative of any person outside 
the Government. 

“Sec. 106. It shall be improper conduct for any person— 

“(a) knowingly to employ any former officer or employee in the exeey- 
tive branch of the Government in connection with any case or other matter 
which would constitute a breach by such former officer or employee of the 
provisions of section 104 or 105 of this title; 

“(b) to give directly or indirectly, any valuable gift, favor, or service 
to any officer or employee in the executive branch of the Government 
transacting business with him on behalf of the United States; 

“(c) to discuss or consider future employment of any officer or employee 
in the executive branch of the Government transacting business with him 
on behalf of the United States; 

“*(d) to persuade any officer or employee in the executive branch of the 
Government to divulge confidential, commercial, or ecomonic information to 
any unauthorized person, or to release any such information in advance 
of the time prescribed for its authorized release; or 

“(e) to become unduly involved, through frequent or expensive social 
engagements, with any officer or employee in the executive branch of the 
Government transacting business with him on behalf of the United States, 

“Sec. 107 (a) Notwithstanding the provisions of any other law, the head of 
any agency in the executive branch of the Government— 

“(1) may summarily dismiss any officer or employee in his agency upon 
finding that such officer or employee has violated section 102 or 103 of this 
title; 

“(2) may, after notice and hearing, bar the appearance before such 
agency, for such period of time as he deems proper, of any former officer 
or employee upon finding that such officer or employee has violated section 
104 or 105 of this title; 

“(3) may require any person who is represented by another person in 
an appearance before such agency in connection with any case or other 
matter to certify under pains and penalties of perjury that such representa- 
tive will not by such appearance violate section 104 or 105 of this section; 

“(4) may, after notice and hearing, bar any person from negotiating or 
competing for any business with his agency for such period of time as he 
deems proper upon finding that such person has violated section 106 of this 
title ; or 

“(5) may cancel any contract which he determines to have heen pro 
eured as a result of improper conduct in violation of this title, and such 
determination shall be final and conclusive. 

““(b) Whenever the head of any agency exercises the authority conferred by 
paragraphs (1), (2), (4), or (5) of subsection (a), he shall furnish a written 
statement of his findings to the officer or employee, former officer or employee, 
or person concerned and shall have such statement published in the Federal 
Register unless he determines that such publication would not be in the public 
interest.” 

Sec. 302. References in title I of the Administrative Procedure Act (other 
than in sections 1 and 2 thereof) to “this Act” shall be held to refer only to title 
I of such Act, as amended by this Act. References in any other law, or in any 
rule or regulation, in effect prior to the date of enactment of this Act, to the 
Administrative Procedure Act shall be held to refer only to title I of such Act, 
as amended by this Act. 


TITLE IV—ESTABLISHMENT OF CODE OF OFFICIAL CONDUCT FOR 
THE LEGISLATIVE BRANCH 


Sec. 401. The Legislative Reorganization Act of 1946 is amended by adding 
at the end thereof a new title as follows: 
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“TITLE VII 


“Src. 701. This title may be cited as the ‘Code of Official Conduct for the 
Legislative Branch’. | 

“Spec. 702. When used in this title— 

“(a) The term ‘person’ includes an individual, partnership, committee, as- 
sociation, corporation, and any other organization or group of persons. 

“(b) The term ‘legislation’ means bills, resolutions, amendments, nomina- 
tions, investigations, and other matters pending or proposed in either House of 
Congress, and includes any other matter which may be the subject of action by 
either House. 

“Sec. 703. It shall be improper conduct for any Member of Congress or em- 
ployee in the legislative branch of the Government— 

“(a) to engage, directly or indirectly, in any personal business transac- 
tions or private arrangement for personal profit which accrues from or is 
based upon his official position or authority or upon confidential information 
which he gains by reason of such position or authority; 

“(b) to accept, directly or indirectly, any unusual and valuable gift, 
favor, or service from any person directly affected by or having a substantial 
interest in the action taken by the Congress with respect to any legislation ; 

“(e) to vote in a congressional committee or on the floor of Congress, or 
to act in any official capacity on any legislation in which such Member or em- 
ployee has a substantial and direct financial interest, unless prior to such 
vote or action such Member or employee shall disclose to the Secretary of 
the Senate in the case of Members and employees of the Senate or the Clerk 
of the House of Representatives in the case of Members and employees of 
such House, and there is published in the Congressional Record upon the 
instance of such Secretary or Clerk, a full statement of the nature and 
extent of such interest, and of such Member’s or employee's intention not 
to disqualify himself for such vote or action; 

“(d) to discuss or consider future employment by any person outside the 
Government with whom such Member or employee in the course of his official 
duties is carrying on any discussion or transaction with respect to any legis- 
lation directly affecting such person or in which such person has a substan- 
tial interest; 

“(e) to divulge confidential information acquired within the course of his 
official duties to any unauthorized person, or to release any such information 
in advance of the time prescribed for its authorized release ; 

“(f) to become unduly involved, through frequent or expensive social 
engagements, with any person outside the Government with whom such 
Member or employee in the course of his official duties is carrying on any 
discussion or transaction with respect to any legislation directly affecting 
such person or in which such person has a substantial interest ; 

“(g) to intercede other than by an appearance of record with any agency 
or department of the Government in any attempt to influence it in any speci- 
fic case in the exercise of its judicial or quasi-judicial functions ; or 

“(h) to accept, directly or indirectly, any valuable gift, favor, service, or 
compensation from any person in whose behalf such Member or employee 
intercedes with any agency or department of the Government. 

For the purpose of paragraph (a) of this section, a personal business transac- 
tion or private arrangement for personal profit which accrues from or is based 
upon a Member’s or employee's official position or authority shall not include a 
transaction or arrangement for the making of a personal appearance, delivery 
of a speech, lecture or address, or preparation of an article or other matter for 
publication by a Member or employee, which is not in the performance of any 
of his official duties and for which he receives only a fee or compensation re- 
lated to the value of the services performed. 

“Sec. 704. It shall be improper conduct for any former Member of Congress, 
who directly or indirectly solicits, collects, or receives money or any other thing 
of value as compensation for his services in, or to be used principally in, in- 
fluencing the action taken by the Congress with respect to any legislation 

“(a) to attempt, directly or indirectly, to influence such action without 
complying with the provisions of the Federal Regulation of Lobbying Act; or 

“(b) to exercise his right of access to the floor of Congress in any effort 
to influence such action. 
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“Sec. 705. It shall be improper conduct for any person directly affected by or 
having a substantial interest in the action taken by the Congress with respect 
to any legislation— 

“(a) to give, directly or indirectly, any unusual and valuable gift, favor, 
or service to any Member or employee in the legislative branch of the 
Government ; 

“(b) to discuss or consider the future employment of any Member or 
employee in the legislative branch of the Government with whom such per. 
son is carrying on any discussion or transaction with respect to any such 
legislation as part of the official duties of such Member or employee; 

“(c) to persuade any Member or employee in the legislative branch of 
the Government to divulge confidential information acquired in the course 
of his official duties to any unauthorized person, or to release any such 
information in advance of the time prescribed for its authorized release; or 

“(d) to become unduly involved, through frequent or expensive social] 
engagements, with any Member or employee in the legislative branch of 
the Government with whom such person is carrying on any discussion or 
transaction with respect to any such legislation as part of the official duties 
of such Member or employee. 

“Src. 706. It shall be improper conduct for aay person— 

“(a) to give directly or indirectly any valuable gift, favor, service, or 
compensation to any member or employee of the legislative branch of the 
Government for his intercession in behalf of such person with any agency 
or department of the Government ; or 

“(b) knowingly to employ any former Member of Congress in connection 
with any legislation in a manner which would constitute a breach by such 
former Member of the provisions of section 704 of this title. 

“Sec. 707. (a) The chairman of any committee of Congress may summarily 
dismiss any employee on the staff of such committee upon finding that such 
employee has violated section 703 of this title. 

“(b) Any Member of Congress may summarily dismiss any employee on his 
staff upon finding that such employee has violated section 703 of this title. 

“(e) The Speaker of the House of Representatives may summarily dismiss 
any employee of the House, other than those on the staff of a committee or of 
a Member of the House, upon finding that such employee has violated section 
703 of this title. 

“(d) The President of the Senate may summarily dismiss any employee of the 
Senate, other than those on the staff of a committee or of a Member of the Sen- 
ate, upon finding that such employee has violated section 703 of this title. 

“(e) The head of any agency within the legislative branch of the Government, 
except as specifically provided for in subsections (a) through (d) of this section, 
may summarily dismiss any employee of such agency upon finding that such 
employee has violated section 703 of this title. 

“(f) The Speaker of the House or the President of the Senate may, after 
notice and hearing and for such period as he deems proper, refuse access to the 
floor of the House of Representatives or the Senate to any former Member of 
Congress upon finding that such former Member has violated section 704 of 
this title. 

“(g) The Speaker of the House or the President of the Senate may, after 
notice and hearing, bar any person from appearing before any committee 
of Congress for such period of time as he deems proper upon finding that such 
person has violated section 705 or 706 of this title. 

“(h) Whenever the Speaker of the House or the President of the Senate, 
after notice and hearing, finds that any Member of Congress has violated section 
703 of this title, and whenever said Speaker or said President, the chairman of 
any committee of Congress, or the head of any agency exercises the authority 
conferred by paragraphs (a), (c), (d), (e), (f), or (g) of this section, he shall 
furnish a written statement of his findings to the Member, employee, former 
Member, or person concerned, and shall have such statement published in the 
Congressional Record unless he determines that such publication would not be 
in the public interest.” 


TITLE V—DISCLOSURE OF CERTAIN INFORMATION REQUIRED 


Sec. 501. Each Member of the Senate and House of Representatives (including 
each Delegate and Resident Commissioner), each officer and employee of the 
United States (including each officer and enlisted person in the Armed Forces 
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who (1) receives a salary at a rate of $10,000 or more per annum or (2) holds a 
position of grade GS-15 or above, or of equivalent rank), and each member, 
chairman, or other officer of the national committee of a political party, shall file 
annually with the Comptroller General a report containing a full and complete 
statement of— 
(1) the amount and sources of all income received by him during the 
preceding calendar year; and 
2) the value of each asset held by him, or by him and his spouse jointly, 
and the amount of each liability owed by him, or by him and his spouse 
jointly, as of the close of the preceding year. 

Sec. 502. Each person required by the first section of this title to file a report 
shall, in addition, file semiannually with the Comptroller General a report con- 
taining a full and complete statement of all dealings in securities or commodi- 
ties by him, ir by any person acting on his behalf or pursuant to his direction, 
during the preceding six-month period. 

Sec. 508. (a) Except as provided in subsection (b), the reports required by 
the first section of this title shall be filed not later than March 31 of each year; 
and the reports required by section 502 shall be filed not later than July 31 
of each year for the six-month period ending June 30 of such year, and not later 
than January 31 of each year for the six-month period ending December 31 of the 
preceding year. 

(b) In the case of any person whose service as a Member of the Senate or 
House of Representatives, or as Delegate or Resident Commissioner, or as an 
officer or employee of the United States terminates prior to the date prescribed 
by subsection (a) as the date for filing any report, such report shall be filed 
on the last day of such person’s service, or on such later date, not more than 
three months after the termination of such service, as the Comptroller General 
may prescribe. 

Sec. 504. The reports required by this title shall be in such form and detail as 
the Comptroller General may prescribe. The Comptroller General may provide 
for the grouping of items of income, sources of income, assets, liabilities, and 
dealings in securities or commodities, when separate itemization is not feasible 
or not necessary for an accurate disclosure of a person’s income, net worth, or 
dealings in securities and commodities. 

Sec. 505. Each report required by this title shall contain or be verified by a 
written declaration that it is made under penalties of perjury. Any person who 
willfully fails to file a report required by this title or who willfully and know- 
ingly files a false report shal be fined $2,000 or imprisioned for not more than 
five years, or both. 

Sec. 506. (a) As used in this title— 

(1) The term “income” means gross income as defined in section 22(a) of the 
Internal Revenue Code. 

(2) The term “security” means security as defined in section 2 of the Securi- 
ties Act of 1933, as amended (15 U.S.C., sec. 77b). 

(3) The term “commodity” means commodity as defined in section 2 of the 
Commodity Exchange Act, as amended (7 U.S.C., sec. 2). 

(4) The term “dealings in securities or commodities” means any acquisition, 
holding, withholding, use, transfer, disposition, or other transaction involving 
any security or commodity. 

(b) For the purposes of any report required by this title, a person shall be 
considered to be a Member of the Senate or House of Representatives, a Delegate 
or Resident Commissioner, an officer or employee of the United States as de 
scribed in section 501 of this title, or a member, chairman, or other officer of the 
national committee of a political party, if he served in any such position for 
more than six months during the calendar year in which the period to be 
covered by such report occurs, notwithstanding that his service may have termi- 
nated prior to December 31 of such calendar year. 


Senator Carrott. The next witness has also been good enough to 
give up valuable time to come up here and help us out. I telephoned 
the Attorney General of the United States because I knew of his great 
interest in the matter, of his forthright expressions on many occasions 
emer’ and before the courts, and I therefore thought we ought to 

ave the Attorney General of the United States here personally. 
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For very important reasons, he can’t be with us this morning, but, 
in his place, we have Mr. Robert A. Bicks, who is the Acting Assistant 
Attorney General in Charge of Antitrust. He will represent here this 
morning the Honorable William P. Rogers, Attorney General of the 
United States. 

As a member of the Antimonopoly Subcommittee, I have watched 
the work of Mr. Bicks. I think he is an outstanding attorney, and 
a fine public servant, and we are glad to have him testify before us 
this morning. 

May I say, for the record at this point, that the Senate is now in 
session, and that this subcommittee has received unanimous consent 
to hold hearings during the time that the Senate is in session today, 


STATEMENT OF ROBERT A. BICKS, ACTING ASSISTANT ATTORNEY 
GENERAL IN CHARGE OF ANTITRUST DIVISION 


Mr. Bricks. Mr. Chairman, Senator Hart, I would like to read a short 
statement for the record and insert that statement in the record in full. 

I appear today in response to your subcommittee’s request for Justice 
Department views on S. 2374, the proposed Agency Hearing Standards 
of Conduct Act, introduced by your chairman, Senator Carroll, at the 
request of the American Bar Association. 

Treating this measure, my plan is, first, to sketch briefly its essen- 
tial terms. Against this background, touched on, second, are the 
three basic issues this measure poses: Should ex parte pleas on the 
merits of matters before Federal administrative agencies be specific ally 
banned by statute? If so, what sort of agency proceedings should this 
ban cover? And, finally, within that area of appropriate coverage, 
what sanctions offer most hope for curbing practices proscribed ? r 

What is S. 2374? Initially, S. 2374 would cover agency hearing 
proceedings which are subject to notice and opportunity for hearing 
and required by law to be based upon a hearing record. Beyond this 
broad provision, also covered are those hearing proceedings which by 
the agency’s notice of hearing are made subject to the standards of 
conduct of this act. Excluded from this measure’s scope, however, 
are rulemaking proceedings, except where rulemaking hearings are 
required by law or the agency’s notice of hearing to be subject to the 
procedure governing adjudications. 

Within areas the measure does seek to cover, section 2 of the bill 
would require that— 

* * * the agency’s determination and decision shall be based solely and exclu- 
sively upon the issues, pleadings, evidence, and contentions of record in the 
proceeding. 

And section 3 makes it unlawful for any agency member or hearing 
officer who pr asides over or participates in the decision or conduct of a 
hearing to— 

* * * nermit, receive, entertain, or consider any ex parte private interview, 
argument, or communication pertaining to his consideration or decision of such 
proceeding * * *. 
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Section 4 obliges any agency member or hearing officer receiving such 
a covert plea— 


After a proceeding * * * has been noticed for hearing— 
to 


promptly make the communication * * * a matter of record in the public file of 
the agency with notice thereof to all parties. 


Failure to do so, section 4(b) specifies— 
may be cause for disqualification, censure, suspension or removal from office. 
Andsection 4(c) makes clear that— 


Willful violation of this reporting section shall be subject to criminal prose- 
cution. 

Beyond Commissioners and hearing officers, section 5 makes it un- 
lawful, again, after a proceeding has been noticed for hearing, for any 
person with intent to influence the consideration or decision of a pro- 
ceeding to communicate, ex parte, directly or indirectly, with any 
agency member or hearing officer concerning a proceeding which is 
pending before the agency. 

Violation of this ban by any party to the proceeding or by anyone 
acting for or on his behalf, shall be good cause, in the agency’s dis- 
cretion for disqualification of such party. And willful violation 
not only by any party or one also acting for or in his behalf, but 
by any person is made a crime. 

With this measure’s terms in mind, what are the broader issues S. 
9374 poses? For as the American Bar Association draftsmen of this 
proposal well recognized, the bill’s particular phraseology would 
have to meet the future legislative necessities. Accordingly, care was 
taken to leave room for necessary changes in verbiage that might come 
up during the course of the consideration in Congress of the proposed 
draft. So it is that, to be most helpful at this hearing, I shall focus 
primarily on the basic policy ere this measure raises. 

Should ex parte pleas on the merits of matters before Federal 
administrative agencies be specifically banned by statute? 

This Department’s position on ex parte pleas going to the merits 
of pending quasi-judicial Federal agency proceedings has been made 
clear. As we put it in our brief in the Miami channel 10 remand 
proceedings : 

The maintenance of proper standards by administrative agencies in the 
performance of their quasi-judicial functions is of the highest importance * * * 
If these multiplying agencies are to serve the purpose for which they are 
created and endowed with vast powers, they must accredit themselves by 


acting in accordance with the cherished judicial tradition embodying the 
basic concepts of fair play. 


Referring specifically to the necessity for a ban on ex parte pleas 
in adjudicatory matters, the Attorney General’s view was— 


Even were the Communications Act silent on this score, basic considerations 
of fairness compel the same conclusion. A judicial officer should not permit 
private interviews, arguments, or communications designed to influence his 
judicial action, where interests to be affected thereby are not represented 
before him. For litigants have a right to expect that no discussion of the cause 
will be had out of court with the judge or jury trying the same. 


This standard, as the Commission itself has concluded, must apply 
not only to the courts themselves but to every kind of tribunal exercis- 
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ing judicial or quasi-judicial functions. Indeed, courts have indi- 
cated that the requirements of fairness and impartiality may apply 
even more strictly to the administrative adjudication. 

As the Supreme Court put it: 


Regulatory commissions have been invested with broad powers within the 
sphere of duty assigned to them by law. Even in quasi-judicial proceedings 
their informed and expert judgment exacts and receives a proper deference 
from courts when it has been reached with due submission to constitutional] 
restraints. ‘ Indeed, much that they do within the realm of administrative 
discretion is exempt from supervision if these restraints have been obeyed. 
All the more insistent is the need, when power has been bestowed so freely 
that the inexorable safeguard of a fair and open hearing be maintained in its 
integrity. 

_ Though disagreeing with this Department’s view that disqualifica- 
tion must follow for any party respenosible for such influence efforts 
beyond “the recognized and public processes of adjudication,” the 
examiner did agree that— 


Certainly in adversary proceedings, as distinguished from the exercise of 
merely administrative functions, Commissioners are to all intents and purposes 
quasi-judges, and accordingly should be bound by the same legal, ethical, and 
professional rules as those by which judges are governed. And one of the most 
important and immutable of those rules is that communications to a judge 
designed to influence his judicial action are forbidden in pending proceedings, 
whether such communications be written or oral, except on notice to all other 
interested parties, with full opportunity afforded them to reply if in writing 


or to be present if oral. 

Now, in the offing is appeal before the Federal Communications 
Commission from this examiner’s decision in channel 10. And, after 
that, very likely judicial review will follow. The urgency of legisla- 
tion banning ex parte pleas on the merits of quasi-judicial proceed- 
ings will turn, in part at least, on the outcome of this pending litiga- 
tion. 

Also involved in litigation, I point out, is the propriety of ex parte 
presentations, not only in quasi-judicial, but also in certain rulemakin 
proceedings. The problems thus raised lead directly to the onl 
question S. 2374 poses: What sort of agency proceedings should any 
ban on ex parte pleas cover? 

On this point the pending measure is far from clear. Thus, section 
2 limits the bill’s coverage to “agency hearing proceedings which are 
subject to notice and opportunity for hearing and required by law to 
be based upon a hearing record. And spuilicaliy excluded are rule- 
making proceedings, except those required by law or the agency notice 
of hearing to be subject to the procedure governing adjudications. 
Apparently then this measure would ban rulemaking ex parte pleas 
only where either another statute or the agency notice of proceeding 
already did so. 

Not covered would be other rulemaking proceedings where stand- 
ards for fair play may be equally important. Should Congress deem 
legislation—now—the wiser course, we urge that the need for fair- 
ness in any agency proceeding cannot turn on whether the label “rule- 
making” or “adjudication” be applied. What is important is the sub- 
stance of the proceeding and the nature of the interests involved. 
Where a particular proceeding, regardless of its label, inevitably 
affects particular interests in a concrete, substantial way, fairness 
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requires resolution of issues on the basis of full, open presentation by 
interested parties. 

Beside the point is whether or not a particular agency, in its notice 
of rulemaking, has seen fit to so provide. As the Court of Appeals 
for the District of Columbia recently put it in Sangamon Valley Tele- 
vision Corporation v. United States: 

Interested attempts to “influence any member of the Commission—except by 
the recognized and public processes’—go ‘“‘to the very core of the Commission’s 
quasi-judicial powers” (Massachusetts Bay Telecasters v. Federal Communica- 
tions Commission). 

That case involved licensing, not rulemaking, governed by section 
4 of the Administrative Procedure Act, rather than adjudication 
governed by section 5. The Commission and the intervenor contend 
that because the proceeding now on review as “rulemaking” ex parte 
attempts to influence the Commissioners did not invalidate it. The 
Department of Justice disagrees. On behalf of the United States, the 
Department urges that whatever the proceeding may be called it 
involved not only allocation of TV channels among communities but 
also resolution of conflicting private claims to a valuable privilege, 
and that basic fairness requires such a proceeding to be carried on in 
theopen. We agree with the Department of Justice. Accordingly, the 
private approaches to the members of the Commission vitiated its 
action and the proceeding must be reopened. 

Any legislation, to our view, should take account of this conclusion. 

Finally, what sanctions offer most hope for curbing those ex parte 
pleas proscribed ? 

Assuming agreement on ex parte pleas to be proscribed, what sanc- 
tions offer most promise for effectively curbing such conduct ? 

On the one hand, there can be no question but that properly drawn 
criminal sanctions may have a real role to play. And Congress might 
well reach the conclusion that existing law in those areas should be 
supplemented. Specific bans might well flesh out present generally 
phrased proscriptions. 

On the other hand, in this area we would caution against too heavy 
reliance on criminal sanctions. Criminal proceedings may be inevit- 
ably delayed. And difficult, pero insurmountable problems of 
proof beyond a reasonable doubt may be posed. 

So it is that other deterrents may be of equal, if not prime, signif- 
icance in curbing illicit ex parte pleas. Most in point here is the 
possibility of disqualification from receipt of whatever benefits the 
agency has to bestow. Our position, to cull from the United States 
brief in support of its exceptions in channel 10 “that any applicant 
before an administrative body that seeks improperly to influence such 
agency decision in a quasi-judicial proceeding should be disqualified.” 

Such improper conduct by a party or one on his behalf should not 
be deemed simply one relevant factor which in the agency’s discretion 
may be good cause for disqualification. Under S. 2374 an applicant 
apparently could engage in such improper conduct with the knowledge 
that, even were it detected, the improper course nonetheless mizht be 
excused and the agency’s benefits secured. Instead, such conduct 
should compel disqualification. 

_ The fact that the Federal agency proceedings may involve the public 
interest rather than private rights alone makes such disqualification 
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all the more imperative. For “The rise of administrative bodies prob- 
ably has. been the most significant legal trend of the last century and 
perhaps more values today are affected by their decisions than by those 
of all the courts. All the more reason, therefore, that such agencies, 
as the courts have done must accredit themselv es by acting in accord- 
ance with the cherished judicial tradition embody ing really no more 
than the basic concepts of fair play. 

Any applicant that seeks favored treatment through ex parte pleas 
to Commissioners must be unmistakenly told that ‘the doors of the 
agency are closed to him. Such disqualific ation would rest on no 
novel standard but instead on settled principles which courts and 
agencies have applied against parties who attempt influence in quasi- 
judicial proceedings in any manner whatsoever except by the recog- 
nized and public processes of adjudication. 

Mr. Chairman, as a man not without prosecuting experience your- 
self. I am sure you realize that any standard of Congress enforced 
solely or even primarily by the exigencies of jury presentation and 
decision may not be as firmly fixed as you may care to have. 

Thank you, Mr. Chairman. 

Senator Carroti. Thank you very much. 

I want to say that on the cases cited by you on page 18 of your re- 
port, they express in clear and simple terms the real purpose, in my 
opinion, for the creation of this new subcommittee, and I want to 
reread that, and I am quoting now from Federal Trade Commission 
v. Ruberoid (848 U.S.47). This is the quotation : 

The rise of administrative bodies probably has been the most significant legal 
trend of the last century and perhaps more values today are affected by their 


decisions than by those of all the courts. 

Now, if we could impress upon these agencies, not only the regula- 
tory agencies but other agencies of government, they are handling 
billions of dollars of public: rights and private rights. 

We come now to the next sentence. This is in Morgan v. United 
States (304 U.S. 1): 


All the more reason, therefore, that such agencies, as the courts have done, 
“must accredit themselves by acting in accordance with the cherished judicial 
tradition embodying really no more than the basic concepts of fair play.” 


If they could keep those two things in mind, along with the other: 


Any applicant that seeks favored treatment through ex parte pleas to Com- 
missioners must be unmistakenly told that the doors of the agency are closed 


to him. 
This is the sole purpose of this law, and in my opinion the sole pur- 
pore of the creation of this agency, and I want to say right here, as I 
ave tried to say in other places, and I am sure Senator Hart and 
Senator Dirksen will agree—I see many members here and I know the 
commissions are represented, and I want them to go back and carry 
back to their people the message that this is not a cloak-and-dagger 
committee. This committee has only a very small membership. It 
may grow. We are not trying to dig into the files to injure some indi- 
viduals or to make some sensational investigation, but what we are 
trying to do is to strengthen administrative procedure and to try 
to establish, if we can, a . code of conduc t, a better code of ethics, if 


we can, and this is no reflection on the many fine public servants who 
are serving in these agencies today. 
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I think, Mr. Bicks, you have rendered a very signal service in com- 
ing up here today and testifying, though it has been difficult. You 
haven’t been too anxious to do it because of the litigation which is 

ending, which is important, along this line. So in an attempt to 
briefl y summarize, there is a need for criminal penalties not a in 
adjudicatory functions of these agencies but the court decisions have 
now extended into licensing and rulemaking. They have got to pay 
some attention to ex parte private communications which heretofore 
they haven’t been too careful about in some cases, I have been led 
to believe by court decisions and by what I have read in the press. So 
at the very outset of this subcommittee, with the fine testimony of 
Senator Douglas, of Illinois, the very excellent testimony of Mr. Bicks 
on behalf of the Attorney General of the United States, I hope the 
purpose of this subcommittee is now understood, but this does not 
mean, may I say to you, it does not mean that if we find some highly 
improper, undue influence in the agencies that we won’t move in. [ 
want that clearly understood, too, at the outset, but this is not our pri- 
mary purpose at this time. 

Senator Hart, do you desire to put some questions? 

Senator Harr. Thank you, Mr. Chairman. My questions of Mr. 
Bicks would go less to the bill that he directed his principal attention 
to, S. 2374, but rather to the proposal in title I of S. 600, which is also 
subject to consideration. It is a less dramatic subject, I know, but I 
think in the long haul probably more important. 

It is my understanding that the Department of Justice several years 
ago did establish an Office of Administrative Procedures. Is that 
right ? 

Mr. Bicxs. That is right. 

Senator Hart. And that this was done following the recommenda- 
tion of several responsible study commissions? 

Mr. Bicxs. I believe so. 

Senator Harr. Now, I am interested, and I am sure the committee 
is interested in such experience as you could give us that that Office 
has had. I suppose in sequence we could say what is its function or 
what is the charge that was given it when organized and how success- 
ful has it been ? 

Mr. Bicxs. Senator Hart, I believe your good chairman has antici- 
pated the significance of your inquiry. He has invited the present oc- 
cupant of that Office to testify, Mr. Cushman, who has been with that 
Office for some time, and although I think the Office renders a very 
valuable function, perhaps Mr. Cushman could explain it a little bet- 
ter than I could. 

Senator Carrot. I think at this point in the record I am going to 
insert an editorial from the Washington Post on Monday, November 
10,1958. I want to impress everyone here that we want the help from 
every source. This isa nonpartisan investigation. This is an editorial 
entitled “Blow to Influence Racket.” 

(The editorial is as follows :) 


[From the Washington Post, Nov. 10, 1958] 


Biow To INFLUENCE RACKET 


Attorney General Rogers has struck what ought to be a fatal blow at the 
Secret use of influence to obtain favors from the Government’s administrative 
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agencies. In an unusual brief signed by the Attorney General, the Federal Com. 
munications Commission is urged to disqualify three of the four applicants for 
television channel 10 in Miami because of their attempts at undercover wire 
pulling. Even if the brief were confined to this case, it could be expected to 
produce bombshell repercussions. But Mr. Rogers makes it unmistakably clear 
that he is proposing a general rule for the FCC and all other regulatory agencies. 

If adopted, this rule will mean that any broadcaster (or other applicant 
before a regulatory agency) would automatically lose his case if he should 
approach any official privately. In the past, the applicants for television chap. 
nels have tended to excuse undercover methods of winning favor on the ground 
that other applicants were resorting to the same device. Under the proposed 
Rogers rule, the pressures would work in the other direction. If an applicant 
should suspect that his rival was quietly appealing to FCC members through 
friends or politicians, his course would be to expose the rival, for that would 
disqualify him. Consequently every applicant would shun undercover contacts 
like poison because they would be self-defeating. 

The Attorney General’s brief also suggests that any member of a regulatory 
commission who should receive and entertain any “ex parte statements” should 
immediately take himself out of the case. Or he could remain in the case by 
putting in the record the substance of the secret approach to him. The effect 
of this would be, of course, to disqualify the applicant resorting to undercover 
methods. 

What the Attorney General is trying to do is to transfer into the regulatory 
field some of the principles and standards that have long been established in the 
courts. There is nothing new in this concept. The Supreme Court has ad- 
monished the administrative agencies to act “in accord with the cherished ju- 
dicial tradition embodying the basic concepts of fair play.” And one Court 
of Appeals has said specifically : 

“From the moment that he (an applicant before a regulatory commission) 
ceases to depend upon the justice of his case and seeks discriminatory and 
favored treatment, he becomes a corrupter of the Government itself and is 
fortunate if he loses no more than the right he seeks to obtain.” 

The genius of the Rogers plan is that it would make the prohibition of under- 
cover influence on the regulatory agencies self-enforcing. The rule would be 
harsh in its application to pending cases, but in these instances it could be ap- 
plied with some flexibility and restraint. In general it appears to be sound 
and admirably adapted to the current need to put the influence racket beyond 
the pale in fact as well as in principle. 


Senator Carroti. Again, I want to thank Mr. Bicks for his fine 
presentation and for the comments which he has made with reference 
to the bill. We are going to have representatives of the American 
Bar Association, which drafted this bill, make their comments, Per- 
haps later on, as we move further into this field, we might like to have 
either you or the Attorney General come back and help us on an- 
other occasion. 

Mr. Bricks. Thank you. 

Senator Carrott. Mr. Kennedy, do you have any questions? 

Mr. Kennepy. No questions. 

Senator Carrotu. Thank you very much. 

(The full statement of Mr. Bicks is as follows :) 


PREPARED STATEMENT OF Rosert A. BicKs, AcTING ASSISTANT ATTORNEY 
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE 


I appear today in response to your subcommittee’s request for Justice De 
partment views on S. 2374, the proposed “Agency Hearing Standards of Con- 
duct Act,” introduced by your chairman, Senator Carroll, at the request of 
the American Bar Association. Treating this measure, my plan is, first, to 
sketch briefly its essential terms. Against this background, touched on, second, 
are the three basic issues this measure poses: (1) Should ex parte pleas on the 
merits of matters before Federal administrative agencies be specifically banned 
by statute? (2) If so, what sort of agency proceedings should this ban cover? 
And, finally, (3) within that area of appropriate coverage, what sanctions offer 
most hope for curbing practices proscribed? 
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I. 8S. 2874 


Initially, S. 2374 would cover “agency hearing proceedings which are subject 
to notice and opportunity for hearing and required by law to be based upon 
a hearing record.”* Beyond this broad provision, also covered are “those 
hearing proceedings which by the agency’s notice of hearing are made subject to 
the standards of conduct of this act.”* Excluded from this measure’s scope, 
however, are “* * * (4) rulemaking proceedings, except”* where rulemaking 
hearings are required “by law” or “the agency’s notice of hearing” to be “sub- 
ject to the procedure governing adjudications.” * 

Within areas the measure does seek to cover, section 2 of the bill would re- 
quire that: “* * * the agency’s determination and decision shall be based solely 
and exclusively upon the issues, pleadings, evidence, and contentions of record 
in the proceedings.” ° 

And section 3 makes it “unlawful for any agency member or hearing officer 
who presides over or participates in the decision or conduct of a hearing” ® to: 
“* * * permit, receive, entertain or consider any ex parte private interview, 
argument or communication pertaining to his consideration or decision of such 
proceeding * * *.” 

Section 4 obliges any agency member or hearing officer receiving such a covert 
plea—‘‘After a proceeding * * * has been noticed for hearing”—to “promptly 
make the communication * * * a matter of record in the public file of the agency 
with notice thereof to all parties.”* Failure to do so, section 4(b) specifies, 
“may be cause for disqualification, censure, suspension, or removal from office.” * 
And section 4(c) makes clear that “willful violation of this [reporting] section 
shall be subject” ® to criminal prosecution. 

Beyond Commissioners and hearing officers, section 5 makes it “unlaw- 
ful’—again, “after a proceeding * * * has been noticed for hearinf’’—for “any 
person” with “intent to influence the consideration or decision of a proceeding” 
to: “* * * communicate, ex parte, directly or indirectly, with any agency mem- 
per or hearing officer concerning a proceeding which is pending before the 
agency * * * 10 

Violation of this ban “by any party to the proceeding or by anyone acting 
for or on his behalf, shall be good cause, in the agency’s discretion, for disquali- 
fication of such party.’™“ And “willful violation’—not only by “any party” or 
one also “acting for or in his behalf,” but by “any person’—is made a crime.” 


II. BASIC ISSUES THIS MEASURE POSES 


With this measure’s terms in mind, what are the broader issues S. 2374 poses. 
For as the American Bar Association draftsmen of this proposal well recognized, 
the bill’s “particular phraseology” would have to “meet the future legislative 
necessities” ; “ accordingly, care was taken to leave “room for necessary changes 
in verbiage that might come up during the course of the consideration in Con- 
gress of the proposed draft.” ** So it is that, to be most helpful at this hearing, 
I shall focus primarily on the basic policy questions this measure raises. 


1§. 2374, p. 1, lines 5-8. Identical provisions applicable to tne Civil Aeronautics Board, 
Federal Power Commission, Federal Trade Commission, Interstate Commerce Commission, 
Securities and Exchange Commission, and Federal Communications Commission only are 
ee in H.R. 6774, a bill introduced in the House by Congressman Harris, on Apr. 
29, 1959. 

28. 2374, p. 2, lines 2—5. 

3§. 2374, p. 2, lines 6-11. 

4S. 2374, p. 2, lines 1-3. 

5S. 2374, p. 1, lines 8—10. 

6S. 2374, p. 2, lines 17-19. 

S. 2374, p. 3, lines 4—7. 
S. 2374, p. 3, lines 8-10. 
8. 2374, p. 3, lines 11-13. 

0S. 2374, p. 3, lines 15-22. 

1§. 2374, sec. 5(c). 

2S. 2374, sec. 5(b) 

Copy of verbatim transcription of proceedings of the house of delegates, American Bar 
a_i midyear meeting, Chicago, p. 182. 

- at 191. 


8 
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(A) Should ex parte pleas on the merits of matters before Federal administra. 
tive agencies be specifically banned by Statute? 

This Department’s position on ex parte pleas going to the merits of pendin 
quasi-judicial Federal agency proceedings has been made clear. As our brief jp 
the Miami channel 10 remand proceedings put it” (p. 2): 

“The maintenance of proper standards by administrative agencies in the per- 
formance of their quasi-judicial functions is of the highest importance * * « 
[Ijf these multiplying agencies * * * are to serve the purpose for which they are 
created and endowed with vast powers, they must accredit themselves by acting 
in accordance with the cherished judicial tradition embodying the basic concepts 
of fair play” (Morgan v. United States, 304 U.S. 1, 22). 

Referring specifically to the necessity for a ban on ex parte pleas in adjudi- 
catory matters, the Attorney General’s view was (Id. at p. 16): 

“Even were the Communications Act silent on this score, basic considerations 
of fairness compel the same conclusion. (See Root Refining Co. v. Universaj 
Oil Products Co., supra; McGuire v. Blount, 199 U.S. 142, 143; Massachusetts 
Bay Telecasters, Inc. v. Federal Communications Commission, supra). A judi- 
cial officer ‘should not permit private interviews, arguments, or communica- 
tions designed to influence his judicial action, where interests to be affected 
thereby are not represented before him * * *’ American Bar Association Canon 
of Judicial Ethics, canon 17. For ‘litigants have a right to expect that no dis- 
cussion of the cause will be had out of court with the judge or jury trying the 
same’ (Finlen v. Heinze, 28 Mont. 548, 576, 73 Pac. 123, 130. Cf. Barenes y. 
United States, 241 F, 2d 252, 255 (C.A.9)). 

“This standard, as the Commission (itself has concluded, must apply ‘not 
only to the courts themselves but to every kind of tribunal * * * exercising ju- 
dicial or quasi-judicial functions’ (Segal € Smith, 5 F.C.C. 3, 10. See also 
Tumey v. Ohio, 273 U.S. 510, 522). Indeed, courts have indicated that the re- 
quirement of fairness and impartiality may apply even more strictly to the 
administrative adjudication. (See Ohio Bell Telephone Co. v. Public Utilities 
Commission, 301 U. S. 292, 304): 

“ ‘Regulatory commissions have been invested with broad powers within the 
sphere of duty assigned to them by law. Even in quasi-judicial proceedings their 
informed and expert judgment exacts and receives a proper deference from 
courts when it has been reached with due submission to constitutional restraints 
[cases omitted]. Indeed, much that they do within the realm of administrative 
discretion is exempt from supervision of these restraints have been obeyed. All 
the more insistent is the need, when power has been bestowed so freely, that the 
“inexorable safeguards” [case omitted] of a fair and open hearing be maintained 
in its integrity * * *’” 

See also National Labor Relations Board v. Phelps (136 F. 2d 562, 563 (C.A. 5). 

Though disagreeing with this Department’s view that disqualification must 
follow for any party responsible for such influence efforts beyond “the recognized 
and public processes of adjudication,” the examiner did agree that: * 

“* * * Certainly in adversary proceedings, as distinguished from the exercise 
of merely administrative functions, Commissioners * * * are to all intents and 
purposes quasi-judges, and accordingly should be bound by the same legal, ethical, 
an’ professional rules as those by which judges are governed (Jnland Steel Co. 
v. National Labor Relations Board, 109 F. 2d 9, 20; National Labor Relations 
Board vy. Washington Dehydrated Food Co., 118 F. 2d 980, 997; National Labor 
Relations Board v. Phelps, 136 F. 2d 562, 563; Cf. Morgan v. United States, 304 
U.S. 1, 22). And one of the most important and immutable of those rules is that 
communications to a judge designed to influence his judicial action are forbidden 
in pending proceedings, whether such communications be written or oral, except 


1% The court of appeals, remanding proceedings in Miami channel 10, WKAT, Inc. v. Fed- 
eral Communications Commission (258 F. 2d 418, 420), directed that the Commission 
“* * * notify the Attorney General * * * of the pendency of its * * * hearing” in 
order that he “or his designated representative * * * [could] participate * * * as amicus 
curiae.” In response to such notice, as well as to aid a rule of law applicable to quasi- 
judicial proceedings by Federal regulatory commissions, the Attorney General filed this 
brief before the special examiner. Similarly, note Mass. Bay Telecasters v. Federal Com 
munications Commission (261 F. 2d 55, 66. 67 (C.A.D.C.)). 

1% Jn re Applications of WKAT, Inc., Dockets Nos. 9321 et al. Examiner’s Decision, 
Dec. 1, 1958, p. 7. See 17 Pike & Fischer Radio Regulation 1001. 
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on notice to all other interested parties, with full opportunity afforded them to 
reply if in writing or to be present if oral.” oe ae. 

Now in the offing is appeal before the Federal Communications Commission 
from this examiner’s decision. And, after that, very likely judicial review will 
follow. The urgency of legislation banning ex parte pleas on the merits of 
quasi-judicial proceedings will turn, in part at least, on the outcome of this 
pending litigation. ; 

Also involved in litigation, I point out, is the propriety of ex parte presenta- 
tions, not only in quasi-judicial, but also in certain rulemaking proceedings.” 
The problems thus raised lead directly to the second question S. 2374 poses. 


(B) What sort of agency proceedings should any ban on ex parte pleas cover? 


On this point the pending measure is far from clear. Thus, section 2 limits 
the bill’s coverage to “agency hearing proceedings which are subject to notice 
and opportunity for hearing and required by law to be based upon a hearing 
record.” ** And specifically excluded are “rulemaking proceedings, except those 
required “by law” or “the agency notice of hearing” to be “subject to the proce- 
dure governing adjudications * * *.” Apparently then, this measure would ban 
rulemaking ex parte pleas only where either another statute or the agency notice 
of proceeding already did so.” 

Not covered would be other rulemaking proceedings where standards for fair 
play may be equally important. Should Congress deem legislation—now—the 
wiser course, we urge that the need for fairness in any agency proceeding cannot 
turn on whether the label “rulemaking” or “adjudication” be applied. What is 
jmportant is the substance of the proceeding and the nature of the interests 
involved. Where a particular proceeding—regardless of its label—inevitably 
affects particular interests in a concrete, substantial way, fairness requires reso- 
lution of issues on the basis of full, open presentation by interested parties. 

Beside the point is whether or not a particular agency, in its notice of rule- 
making, has seen fit to so provide. As the Court of Appeals for the District of 
Columbia recently put it in Sangamon Valley Television Corp. v. United States 
(Case No. 13,992, C.A.D.C.), decided May 8, 1959) : 





17 See Sangamon Valley Television Corp. v. United States (Case No. 13,992, C.A.D.C.), 
decided May 8. 1959. 

%To the extent sec. 2 goes beyond simply defining the types of agency proceedings in 
which ex parte communications would be banned, its phrasing pose added problems. See. 2 
requires “the agency's determination and decision’ to be based ‘‘solely upon the issues, 
pleadings. evidence, and contentions of record in the proceedings.” This language may be 
intended to do no more than sec. 7(d) of the Administrative Procedure Act (5 U.S.C. 
1006(d)), providing in cases where formal hearings are required, that “[t]he transcript 
of testimony and exhibits, together with all papers and reports filed in the proceeding, 
shall constitute the exclusive record for decision * * *.’’ However, the proposed language 
could go beyond A.P.A., sec. T7(d). For, if the “issues, pleadings, evidence, and conten- 
tions of record’”’ are to be the sole and exclusive basis for an agency’s decision, an agency 
might be precluded from taking “official notice of a material fact’ even though sec. 7(d) 
expressly permits such notice under appropriate safeguards. Equally important, an agency 
might not be able to rely upon a legal theory not made a matter ‘‘of record” by the 
“pleadings * * * and contentions” of a party, or to rely on agency or court decisions 
which the parties had not chosen to cite. 

Finally, taken together with sec. 3’s prohibition against any “agency member” receiving 
“any” ex parte “interview, argument, or communication pertaining to his consideration or 
decision” (ibid., p. 2, lines 20-22), and sec. 5’s prohibition on such ex parte communications 
by “any person, with intent to influence the consideration or decision of a proceeding” 
(ibid., p. 3, lines 17-18), sec. 2 might well jeopardize the practice of many agencies where 
staff personnel, within the permissible limits of sec. 5(¢c) of the Administrative Procedure 
Act, assist the agency members in reviewing hearing records, examiners’ opinions and 
pleadings in arriving at their decisions. On the other hand, to the extent the bill would 
not preclude such intra-agency staff consultation, the door would remain open to damaging 
ex parte contacts as a result of the limitation of the prohibitions of secs. 3 and 5 of S. 
2374 to ex parte contacts with “any agency member or hearing officer.” 

” Supporting this conclusion is the background of A.B.A. debate from which the draft 
that became S. 2374 emerged. This draft was presented as a substitute for a proposal, 
formulated by a distinguished committee of the administrative law section, which was 
rejected because ‘‘unfortunately perhaps, it went beyond the frame of reference established 
by this house [of delegates] that it should apply only to the courtlike’ proceedings, the 
quasi-judicial or judicial proceedings of these Federal agencies” (copy of verbatim tran- 
script of proceedings of the house of delegates, American Bar Association, 1959 midyear 
meeting, Chicago, p. 178). 

“As a substitute for this rejected draft, the chairman of this administrative law sec- 
tion advanced the proposal (which developed into S. 2374) saying: ‘In the first place, 
it applies to the code, the standards, only to the adjudicatory proceedings, pending before 
these agencies * * * except that Congress may by specific statement in the authorizing 
act make a certain rulemaking proceeding subject to the standards herein set out or the 
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Any legislation, to our view, should take account of this conclusion. 


Ill. FINALLY, WHAT SANCTIONS OFFER MOST HOPE FOR CURBING THOSE EX PARTE 
PLEAS PROSCRIBED? 


Assuming agreement on ex parte pleas to be proscribed, what sanctions offer 
most promise for effectively curbing such conduct? 

On the one hand, there can be no question but that properly drawn criminal] 
sanctions may have a real role to play. And Congress might well reach the 
conclusion that existing law in those areas should be supplemented.” Specific 
bans might well flesh out present generally phrased proscriptions. 

On the other hand, in this area we would caution against too heavy reliance 
on criminal sanctions. Criminal proceedings may be inevitably delayed. And 
difficult, perhaps insurmountable problems of proof beyond a reasonable doubt 
may be posed. 

So it is that other deterrents may be of equal if not prime, significance in 
curbing illicit ex parte pleas. Most in point here is the possibility of disqualifi- 
cation from receipt of whatever benefits the agency has to bestow. Our posi- 
tion, to cull from the U.S. brief in support of its exceptions in channel 10 (p, 
13) * “that any applicant before an administrative body that seeks improperly 
to influence such agency decision in a quasi-judicial proceeding should be 
disqualified.” 

Such improper conduct by a party or one on his behalf should not be deemed 
simply one relevant factor which—‘in the agency’s discretion”—may be “good 
cause * * * for disqualification.” Under S. 2374 an applicant apparently could 








agency itself may at its own discretion bring a rulemaking proceeding within the scope 
of the standards * * * if it so states in its notice of hearing * * *’ (id., at 179). 

“On the other hand, sec. 2’s ‘required by law’ phrasing could be construed to require, 
once hearings were held in certain rulemaking proceedings, that ex parte pleas—regardless 
of specific statutory or notice of rulemaking provisions—were meant to be banned. Pre- 
sumably the language ‘required by law’ is meant to be broader than ‘required by statute’ 
in the administrative Procedure Act secs. 4 and 5. (See 5 U.S.C. 1003 and 1004.) The 
narrower ‘required by statute’ phrasing has been held to cover any hearing ‘held by com- 
pulsion’. (Wong, Yang Sung v. McGrath, 339 U.S. 33, 50.) Accordingly, S. 2374's 
‘required by law’ phrasing might be held to ban ex parte pleas, not only where a statute 
or notice of proposed rulemaking indicate ‘decision on the record,’ but also in certain 
rulemaking proceedings where courts may hold basic fairness requires the same. (See 
Sangamon note 17, supra.) 

“Interested attempts ‘to influence any member of the Commission * * * except by the 
recognized and peblic processes’ to ‘to the very core of the Commission’s quasi-judicial 
powers * * *’ assachusetts Bay Telecasters v. Federal Communications Commission 
(U.S. App. D.C. 261 F. 2d 55, 66, 67). That case involved licensing, not rulemaking, 
Ordinarily allocation of TV channels among communities is a matter of rulemaking, 
governed by sec. 4 of the Administrative Procedure Act (5 U.S.C. 100s), rather than 
adjudication governed by sec. 5 (5 U.S.C. 1004). The Commission and the intervenor 
contend that because the proceeding now on review was ‘ralemaking’, ex parte attempts 
to influence the Commissioners did not invalidate it. The Department of Justice dis- 
agrees. On behalf of the United States, the Department urges that whatever the pro- 
ceeding may be called it involved not only allocation of TV channels among communities 
but also resolution of conflicting private claims to a valuable privilege, and that basic 
fairness requires such a proceeding to be carried on in the open. We agree with the 
Department of Justice. Accordingly, the private approaches to the members of the 
Commission vitiated its action and the proceeding must be reopened.” 

*»If this is to be done, we would urge careful consideration be given to the language 
employed. For example, consider the phrasing of present sec. 5(a). That provision 
would make it “unlawful” for “any person with intent to influence the consideration or 
decision of a proceeding, to communicate ex parte, directly or indirectly with any agency 
member or hearing officer concerning a proceeding which is pending before the agency 
** *” And see. 5(b) makes “willful violation” of this provision a crime. 

Relevant here is that unlike sec. 5(c) this provision is not limited to “any party to the 
proceeding” or one “acting for or in his behalf * * *.” The house of delegates debate, 
which gave rise to this draft, suggests that this language was meant to apply “not only 
to representatives, whether lay or lawyer, who appear before those agencies, but to every- 
one who participated or has any connection with the adjudicatory proceedings of those 
agencies.” aeenet of house of delegates, American Bar Association, 1959 Midyear 
Meeting, pp. 176—177. 

On the other hand, far from clear is precisely what persons and activities sec. 5(a)’s 
language covers (id., at 185-186). Literally read, for example, this language might be 
construed to encompass communication from members of the general public, many of 
which may be willfully and clearly intended to influence agency decisions. 

One final phrasing problem. The bill bans only those exparte pleas made “after a pro- 
ceeding has been noticed for hearing’ (S. 2374, p. 2, line 25; p. 3, line 1; p. 3, lines 
15-17). However, it is clear ex parte communications made just prior to the formal 
designation of a case for hearing—but at a time when a hearing is clearly indicated— 
could be most prejudicial to the rights of others. In fact, receipt of such earlier ex parte 
communications would appear to be made “unlawful” by sec. 3 of the bill, which does not 
contain any similar limitations on the timing of an improper ex parte communication. 

2. Brief for United States on Exceptions to Hearing Examiner’s Initial Decision, in re 
WKAT, Inc., dockets Nos. 9321, et al. 
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engage in such improper conduct with the knowledge that, even were it de 
tected, the improper course nonetheless might be excused and the agency's 
penefits secured. Instead, such conduct should compel disqualification. 

The fact that the Federal agency proceedings may involve the public interest 
rather than private rights alone makes such disqualification all the more 
jmperative. For “The rise of administrative bodies probably has been the most 
significant legal trend of the last century and perhaps more values today are 
affected by their decisions than by those of all the courts * * *”. F.T.C. vy. 
Ruberiod Co. (348 U.S. 470, 487) (dissenting opinion). All the more reason, 
therefore, that such agencies, as the courts have done “must accredit them- 
selves by acting in accordance with the cherished judicial tradition embodying 
the basic concepts of fair play.” Morgan v. United States (304 U.S. 1, 22). Any 
applicant that seeks “favored treatment” through ex parte pleas to Commis- 
sioners Must be unmistakenly told that “the doors of the [agency] are closed” 
to him. Root Refining Co. v. Universal Oil Products Co. (169 F. 2d 514, 541 
(C.A. 3)). Such disqualification would rest on no novel standard but instead 
on settled principles which courts and agencies have applied against parties who 
attempt influence in quasi-judicial proceedings “in any manner whatsoever except 
by the recognized and public processes of adjudication.” * 

Senator CarroLu. Now, the next witness is Mr. John D. Randall, 
the president-nominee of the American Bar Association, who has been 
kind enough to volunteer to come here and give us the benefit of his 
advice. Will you come forward, Mr. Randall, please? 


STATEMENT OF JOHN D. RANDALL, PRESIDENT-NOMINEE, 
AMERICAN BAR ASSOCIATION 


Mr. Ranpauti. Mr. Chairman, Senator Hart, the American Bar 
Association is particularly pleased that the Senate has seen fit to 
create this standing subcommittee to consider legislation in the im- 
portant and complex field of administrative practice and procedure. 
We appreciate the splendid introductory outline by the chairman, and 
the opportunity which you have given us to cooperate with you in 
examining the entire field of agency practice. 

My name is John D. Randall. I practice law in Cedar Rapids, 
Iowa. I am president-nominee of the American Bar Association and 
appear on behalf of the association in support of S. 2374 to establish 
standards of conduct in agency hearing proceedings of record and 
S. 600 to establish an Office of Federal Administrative Practice. 

The American Bar Association has since 1933 taken an active inter- 
est in the development and improvement of the administrative process. 
The bills under consideration today are a part of a broad legislative 
program begun by the American Bar Association in 1955 to bring 
about some needed improvements in the practice and procedure before 
Federal administrative agencies and tribunals. In 1955, the associa- 
tion created a special committee on legal services and procedure, and 
charged it with the responsibility of studying a number of recom- 
mendations which had been made in that year by other organizations, 
particularly the recommendations of the President’s Conference on 
Administrative Procedure and the recommendations of the second 
Hoover Commission, the latter known more formally as the Com- 
mission on Organization of the Executive Branch of the Government. 

As the result of its studies, the special committee on legal services 
and procedure made a number of recommendations to the associa- 
tion, which were adopted by the house of delegates of the American 





“Remand erder of the court of appeals, Apr. 17, 1958, in Miami channel 10. 
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Bar Association in early 1956. These recommendations were in the 
form of resolutions, which, among other things, provided for the 
drafting of legislation to establish an Office of ‘Federal Administra- 
tive Practice. In passing, it should be noted that the resolutions 
also called for the drafting of legislation to deal with a number of 
other important subjects ‘Among these were legislation to deal com- 
prehensively with the bias of “hearing examiners who act as trial] 
judges in administrative proceedings; legisl: ition to establish a legal 
career service for Government attorneys; legislation dealing with 
the admission to and control of practice before Federal adminis- 
trative agencies; legislation to provide for a comprehensive Code of 
Federal ‘Administrative Procedure to replace the present Adminis- 
trative Procedure Act, and legislation to establish certain new spe- 
cialized courts and to deal with the perfor mance of legal services 
within the Defense Department. Considered in their entirety, these 
proposals are far reaching in scope and a aly in detail, and con- 
stitute a legislative program of utmost importance. 

IT am handing up the report of the association’s special committee 
on legal services and procedure which contains the resolutions 
adopted by the American Bar Association in 1956. This report con- 
tains much explanation of the overall objectives of the association 
and since it is no longer generally available, I suggest that the com- 
mittee may wish to set it forth at length in these hearings. 

Senator Carrot. I think at this point, without objec tion, we will 
place it in the file. 

Mr. Ranpatu. Thank you, Mr. Chairman. 

I appear here today to strongly urge the enactment of the two 
legislative proposals now being considered by this subcommittee. A 
more detailed discussion of the provisions of this legislation and its 
effect and scope will be presented to the subcommittee by four other 
spokesmen for the association. These four gentlemen, who are ac- 
knowledged to be outstanding authorities on “the subject of Federal 
administr ative law, are Donald C. Beelar, of Washington, D.C., John 
B. Gage, of Kansas City, Mo., Ashley Sellers and “C. Frank Reif- 
snyder, of Washington, D.C. Messrs. Beelar and Gage will discuss in 
detail the provisions of S. 2374 and the need for establishing stand- 
ards of conduct for agency hearing proceedings. Messrs. Sellers and 
Reifsnyder will present the views of the association as to the need for 
an Office of Federal Administrative Practice such as is provided by 
title I of S. 600. Mr. Gage is chairman of the administrative law 
section. Mr. Sellers is a member of the house of delegates of the 
American Bar Association, was a member of the association’s special 
committee on administrative law, a former chairman of the section 
of administrative law, and was for 2 years chairman of the special 
committee on legal services and procedure which engaged in intensive 
study of all of these problems. Mr. Reifsnyder serves as vice chair- 
man of the committee on Federal Administr ative Practice Act with 
particulary responsibility for title I of S. 600. Mr. Beelar is a former 
chairman of the administrative law section of the American Bar 
Association and is presently serving as chairman of the committee on 
Federal Administrative Practice Act. 

The American Bar Association strongly urges the enactment of 
legislation establishing standards of conduct for agency ‘hearing 
proceedings. 
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We believe that conditions are ripe for such legislation and that 
the need for legislation on this subject is a matter of some urgency. 
This subject has been carefully studied by sections and committees 
of the American Bar Association and has been considered and acted 
upon by the house of delegates. We believe that it is practical for 
legislation to deal with this subject effectively and fairly. We are 
here today to urge your committee to recommend the enactment of 
legislation substantially as set forth in S. 2874 as a matter of first 
importance to the public, to litigants, and to the agencies themselves. 

Justice and fair play in agency proceedings cannot be assured unless 
we can effectively outlaw back ‘door pressures and influence in hear- 
ing proceedings. If the agencies are to continue their courtlike fune- 
tions, we must adopt legislation which will adequately protect the 
integrity of these agency hearing proceedings, which is the purpose 
of S. 9374. 

There can be no question but that the major departments and agen- 
cies of the Government are engaged in the performance e of courtlike 
functions. Recent studies have shown that in the 10 executive de- 
partments and 22 independent agencies, there are a total of some 102 
tribunals which are adjudi rating cases, some without statutory 
authority. ‘The expansion of judicial functions among the Federal 
agencies can be illustrated by the fact that there are some 340 trial 
examiners presently hearing agency cases. Thus, there are about 
100 more hearing examiners in the Federal agencies than there are 
Federal district court judgeships in the United States. There are in 
the aggregate some 14,000 agency cases now pending before trial 
examiners of 21 departments and agencies. It can be clearly seen 
that substantial numbers of our citizens have direct contact with their 
Federal Government in these areas. 

Senator Carroti. Will you pardon an interruption at this time? 

Mr. Ranpati. Yes, Mr. Chairman. 

Senator Carrot. I am very pleased that you brought out the wide 
scope of what you have labeled “courtlike functions.” For example, 
on page 4 you say: 

Recent studies have shown that in 10 executive departments and 22 inde- 
pendent agencies, there are a total of some 102 tribunals which are adjudicating 
cases, some without statutory authority. 

Perhaps I haven’t said this and I should say it now in speaking 
of the jurisdiction of this committee. The jurisdiction of this com- 
mittee is a horizontal jurisdiction extending over all the agencies of 
the Government, and it has to do with rulemaking, licensing and ad- 
judicatory functions. I am referring now to the jurisdiction. 

There has been previous testimony about regulatory bodies. And, 
now in your testimony, you are talking about executive departments 
and independent agencies. 

Do you have such a study available? Is it available to the Ameri- 
can Bar Association ? 

Mr. Ranpauy. I am informed by Mr. Beelar that this was an in- 
formal study in the reports of the House Government Operations 
Committee. 

Senator Carron. I see. Well, thank you. When Mr. Beelar 
comes on, if he can supply us with that information about where 
that is, we will make that a part of the file, because at the very out- 
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set of the new committee I want to show the scope of the investigation, 
that we are not centering on regulatory bodies. We want to take a 
look at the whole field. And I think that Mr. Randall has pointed 
this out also. 

Mr. Ranpauu. Mr. Chairman, Mr. Beelar will identify those ree. 
ords when he testifies. 

Senator Carrotu. This is a new subcommittee. At this point jn 
the record I want to commend the work of the House Oversight Com- 
mittee, the Special Committee on Legislative Oversight of the Com- 
mittee on Interstate and Foreign Commerce, as reflected in their re- 
port bearing Union Calendar ‘No. 1141. It is very clearly pointed 
out in that report (on page 9) that the Oversight Committee had a 
primary jurisdiction on regulatory bodies, but (without quoting 
from the report at this time) that there should be an across-the-board 
law and an across-the-board code of ethics for all agencies of Govy- 
ernment. And, I have taken the position—(I am not sure that the 
subcommittee will agree on this, but this is my personal opinion at 
this time), that there cannot be a double standard of morals in the 
Government. We can’t have one for the regulatory bodies and one 
for the other agencies of Government. It ought to be across the 
board, and all subject to the same standards, the same benefits and 
the same penalties if there is any violattion of the law. Do you 
agree with that concept? 

Mr. Ranpauu. I do, Mr. Chairman. As a lawyer, and I believe 
all lawyers would agree, that has been the basis of our practice and 
we believe in it sincerely. 

Senator Carrotu. I am sure that is right, and when I mention the 
splendid work done by Representative Orin Harris as chairman of the 

versight Committee, I want to make the distinction that they had a 
primary jurisdiction, vertical jurisdiction, over a certain group, as he 
so correctly points out in the report I have just identified. But, under 
the jurisdiction of our subcommittee, both under the Legislative Reor- 

ganization Act and the Standing Rules of the Senate, ours is the broad 
jurisdiction dealing with the w hole field as set forth in Senate Resolu- 
tion 61. I want to make that clear for the record, so that it will be 
known to the public and be known to the other agencies. I think per- 
haps we have not emphasized this in stating our aims and objectives 
in giving the legislative history and background of the creation of 
this subcommittee. 

Thank you,sir. You may proceed. 

Mr. Ranpatu. In all of this varied agency litigation there is one 
common denominator, namely, the citizen’s right | to a hearing, and 
one of the fundamental incidents of this right is that the agency’s deci- 
sion in the hearing shall be confined exclusively to the evidence, plead- 
ings, and papers of public record in the pr oceeding. We feel that the 
most humble citizen is entitled to the same right of hearing as the 
most influential, Mr. Chairman. In other words, as in a court we 
believe that every citizen, no matter what his status in the community, 
has the same right to a fair hearing, and it shouldn’t be based upon 
any influence. 

These rights are destroyed to the extent that agency hearings are to 
any degree influenced by pressures and ex parte representations. So 
long as any agency environment is open to the suspicion that influence 


i tn ett bet olU el el ae i ee lC ee 


he 
der 
Or- 


nce 


ADMINISTRATIVE PROCEDURE LEGISLATION 55 


or pressure may be resorted to by litigants, public confidence in agency 
roceedings is Impaired. 

It is not our purpose to charge any agency or any agency’s person- 
nel with wrongdoing. Enough has been brought to public light to 
indicate the need for constructive and positive action which will effec- 
tively prevent any improper conduct in agency proceedings. We 
believe that S. 2374 will accomplish this purpose. 

I would like to provide the committee with copies of the resolutions 
adopted by the house of delegates, which immediately relate to our 
sponsorship for S. 2374. These resolutions are attached to my state- 
ment. I will merely identify these without reading the text of these 
resolutions. 

The first is appendix A, a resolution adopted by the house of dele- 
gates at its midyear meeting in Atlanta, Ga., in February 1958 urging 
legislation establishing standards of conduct for agency adjudicatory 
proceedings. ‘This resolution fixed the policy of the American Bar 
Association on this subject, but in view of the nature of this subject 
there was a feeling that we should do more and actually suggest the 

rovisions of such legislation. This intention is reflected in the reso- 
ution adopted by the house of delegates in Los Angeles in August 
1958, directing the draft of legislation for eliminating ex parte in- 
fluence or pressure from the trial and decision of agency cases, which 
resolution is appendix B to this statement. 

Following our annual meeting in Los Angeles in 1958 a special 
committee of the administrative law section gave careful considera- 
tion to the drafting of legislation for outlawing ex parte pressures. 
This was not an easy task. Our experience indicated certain pitfalls. 
The whole subject was again reviewed by the house of delegates at 
the midyear meeting of the American Bar Association in Chicago 
this February. The action of the house of delegates is the resolution 
which is reproduced as appendix C to this statement. 

Under the enabling powers of the appendix C resolution the ad- 
ministrative law section and the special committee on the Federal 
Administrative Practice Act were given joint responsibility to make 
language changes in the draft legislation incorporated in the house 
of delegates resolution and to present the views of the association be- 
fore committees of Congress in sponsoring the adoption of such 
legislation. 

S. 2374 incorporates revisions which the section and special com- 
mittee worked out and submitted to the Congress last April. I under- 
stand that since that time, as a result of conferences and committee 
meetings, further revisions have been worked out and for the informa- 
tion of the committee these are included in appendix D to my state- 
ment. Mr. Gage and Mr. Beelar, I am sure, will continue to work 
with your committee in considering suggested revisions and language 
refinements which are consistent with the principles expressed in the 
house of delegates resolutions which I have just identified. I should 
like to conclude with a few observations that go to the basic principles 
involved in this legislation. I will leave to Mr. Beelar and Mr. Gage 
the detailed provisions of this legislation. 

S. 2374 is addressed to only one of the many problems associated 
with agency activities. It is our feeling that this one problem of 
improper ex parte influence can be isolated and dealt with separately. 
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We are quite aware that there are many other problems that need 
legislative attention. We think it would be unfortunate to delay 
action on one problem until consideration can be given to all other 
problems, many of which are also of substantial importance. 

Legislation on this subject is difficult because the agencies have 
been granted mixed functions; executive, legislative, and judicial, 
Improper ex parte activity is traditionally applicable to courtlike 
proceedings and S. 2374 is intended to apply only to those agency 
proceedings which are judicial or adversary in character. We do 
not believe that the ex parte prohibitions should apply to merely 
administrative activities of an agency or to those activities which are 
purely legislative in character and form. We do not believe these 
agencies should be placed out of bounds to a citizen in the proper 
and normal conduct of Government business. This would be the 
equivalent of prohibiting a citizen from contacting Members of Con- 
gress with respect to legislation. 

While there may be a need for some regulation of such activities, 
this, in our judgment, is a separate subject from the ex parte inflp- 
ence problem in agency hearing proceedings. 

We are therefore confronted with this difficulty, that conduct which 
is entirely proper and permissible in the context of executive or legis- 
lative type functions is quite improper and corrupt where the agency 
function is courtlike in character. The difficulty is accentuated in 
utility type regulation where the utilities continually have all three 
categories of activities pending before a single agency. We are con- 
fident these difficulties can be overcome. We do not wish to abridge a 
citizen’s right to petition the Government, which, of course, includes 
the Government. agencies. 

We believe that legislation on this subject should be applied across 
the board to all types of agency proceedings which are courtlike in 
character, regardless of where these tribunals are housed in the Gov- 
ernment. <A citizen’s right to a fair hearing and determination on the 
hearing record is just as important in one area as in any other. And 
this is a problem which can and should be dealt with uniformly. 

Senator Carroti. If you will permit an interruption at this time, 
I want to go back to the preceding paragraph. I like the thought 
that you had expressed there. “It is not our purpose to charge any 
agency or any agency’s personnel with wrongdoing.” This is the idea 
that we have been trying to convey. We believe that people are 
basically good and that the fine personnel in these commissions who 
are career men and devoted public servants, if given an opportunity, 
can function and will function well. And it is only when we see 
creeping in some undue influence, maybe due to something wrong in 
the system, perhaps through negligence and perhaps through some 
special pleading from outside. After all, it is a part of a political 
body. The reason that we have been able to stop undue influence in 
the courts, or think we have, is because we have a long judicial tradi- 
tion against it, supported by a code of ethics and the power to punish 
for contempt of court. This tradition has not grown up around the 
administrative agencies because it is also a legislative body and a 
quasi-judicial body. In most of these commissions, how to take out 
influence is a really big problem. But I am happy to say that we are 
not here to criticize or to use some individual as a whipping boy, when 
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we know that this undue influence pressure is deep and runs through 
many agencies. But we don’t castigate all of the people in those 
agencies. We expect the good people in those agencies to help us 
clear up the situation. W ould you not agree with “that statement ? 

Mr. Ranpav. I do, sir, and I was particularly impressed by Sena- 
tor Douglas’ comment on the fact that frequently, if rules are made, 
they give the good people a path that they can follow, and if there 
are “no rules, why, sometimes they inadvertently step over them. That 
is, it may be that some of these things : are inadvertent. 

Senator Carrot. The other day a very able public servant, no 
longer in the government, told me when we were discussing this prob- 
lem of undue Influence and how we can cure it, that he had received a 
telephone call from a certain high official, and had replied, “I would 
be happy, to do what you ask me to do, if you can change the law. I 
can’t do it without violating the law, and I don’t think you under- 
stand what you are asking me to do.” And he said that was the end 
of it. 

So I think if Members of Congress, if members in the executive 
branch, no matter how high they are, if they knew that what they are 
doing isa violation of the Taw, this is the end of it. 

Thank you. 

Senator Hart, if you desire to break in at any time or any other 
person, or Judge McDonald, Mr. Bolton- Smith, Mr. Kennedy, any 
member of the staff, don’t heaitate to do so. 

However, Mr. Randall, if you limit this prohibition of ex parte 
private hearings, private communications, merely to adjudicatory 
functions, we can very often run into a very vested special interest 
who participates in rulemaking to his great financial advantage, and 
this has been held by some of the courts. So that I know the bar 
association bill has been narrowed to this field of courtlike cases. 
But in view of some of the court decisions, I hope that you folks will 
take another look at it. 

Now, I understand that you have your own system of how you ap- 
prove a presentation coming from the bar association and that rule- 
making was first included ‘by the drafting committee and then ex- 
cluded on the w ay up. But the making of a rule by ex parte private 
communication can work against the public interest, too. 

Mr. Ranpauy. Well, I recall, Senator, some years ago when we were 
working on another Administrative Practitioner’s Act, that one of 
the charges that was made against the association was this would pre- 
vent a citizen from seeing some agency on a purely administrative 
proceeding. I think there was some place in the Department of Agri- 
culture with respect to some of their activities where a citizen went 
in and it was entirely administrative, and I suppose perhaps in an 
attempt to show that we were not trying to prevent this type of activ- 
ity, perhaps we inferentially have gone a little far in our statement 
and perhaps we should take another look at it, Mr. Chairman. 

Senator Carroiu. I appreciate that. Of course, we know as a prac- 
tical matter that these agencies have a tremendous impact upon our 
economy. Why? Because they are rulemaking, and issue of licenses, 
and because of their administrative ty pe of hearing. And very often, 
the experts in this field in the Commission who are not lawyers might 
have to be close to the industry, or many of the industries which they 
are supposed to regulate, in order to find out what is going on. 
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Now, we can’t shut all contact off. The question is, How do we be. 
gin to apply the law? And it is my own personal feeling that we take 
a firm position on adjudicatory, that is courtlike, cases. As to the 
broader field, we will have to explore more, but let’s not close the door 
on it. We may be able to define it a little bit more on the question 
of rulemaking itself. t 

Mr. Ranpatu. Mr. Chairman, may I express it this way: It is the 
desire of the American Bar Association to cooperate with you and 
your committee, and we sincerely hope that working together we may 
be of some assistance to you in working this matter out for the benefit 
of the public. 

Senator Carroty. And I may say that, at a later time, after the 
proponents of the legislation have finished putting on their side of 
the case, we are going to hear from the agencies and their counsel, 
We want the benefit of their views, because they are dealing with these 
problems every day. I want to emphasize again that we have fine 
men in those agencies. And I think that they themselves would 
favor a law on this subject, because they would like to get some of the 
pressure from all sides off of them. 

Mr. Ranpauy. Mr. Chairman, I hope you appreciate the fact that 
we understand that you are working in the public interest and that is 
exactly what the American Bar Association is trying to do, help you 
in the public interest. 

Senator Carrot. I am sure of that, and I thank you. 

Mr. Ranpatu. In making a legislative proposal we must also deal 
with the problem of what agency personnel should be protected or 
subjected to the provisions of this legislation. We must also ascertain 
when a case is pending before an agency. The legislation must apply 
not only to the litigants before the agency, but to other persons. And 
it is essential that litigants, agency people, and others know in the 
clearest terms possible which proceedings are susceptible to the pro- 
tection and penalties of this legislation. These are some of the prob- 
lems which must be dealt with in legislation on this subject, and we 
feel that these are effectively dealt with in S. 2374. 

I might observe at this point that S. 2374 does not contain defini- 
tions. On first impression, definitions might appear desirable or 
necessary. Our experience is to the contrary. While we would not 
be adverse to definitions, we do not believe they are necessary. But, 
even if this were done, you would still have the problem of applying 

eneral definitions to particular proceedings on a case-by-case basis. 
So that definitions do not really solve the problem. We think that 
the technique employed in S. 2374 of requiring an agency hearing 
notice in each particular proceeding to state whether that proceeding 
is or is not subject to the provisions of the act is the only satisfactory 
method presently known of providing knowledge and certainty in 
this area. 

I will conclude as to S. 2374 with the observation that. legislation 
outlawing ex parte influence in agency proceedings is a matter of 
nationwide concern to the public generally and to all persons who 
have dealings before these Federal agencies. There is now a cloud of 
uncertainty as to what is proper or improper conduct by agency peo- 
ple and by those who have business before the agencies, and we believe 
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that it is urgent that this cloud of uncertainty be dispelled by effective 
legislation at an early date. 

I am aware that the second topic of this committee’s initial hear- 
ings has to do with the Office of a Director of Administrative Practice, 
as proposed in S. 600. The need for such an office has long been 
recognized in and out of Government, and in our view, legislation 
setting up a Director of Administrative Practice would be a keystone 
in the larger framework of legislation which this subcommittee will 
undoubtedly study in the months to come. 

I am sure you know, Mr. Chairman, that the American Bar As- 
sociation actively supported and worked for the passage of the Ad- 
ministrative Procedure Act of 1946 and has carefully studied and 
followed its functioning in the various administrative areas since 
its enactment. While the enactment of the Administrative Procedure 
Act was a great stride forward in the field of administrative pro- 
cedure for the protection of the citizen and the taxpayer, experience 
has shown that without a central office of some kind to observe closely 
how the act is interpreted, each of the Government agencies has 
applied its own concept of what the act was supposed to accomplish. 
As you know, that act applies horizontally throughout the executive 
branch and is implemented by the various agencies in a manner and 
to the extent that each agency sees fit. The result is that procedures 
and practices in administrative law differ substantially in form and 
quality despite the fact that the same single act gives legal direction 
for almost all administrative agency type activity. Literally what 
is everybody’s business has become nobody’s business and, as a result, 
there are nearly as many different variations of administrative pro- 
cedure as there are government agencies. 

In an effort to correct this situation and bring order out of near 
chaos, the American Bar Association has, after careful and intensive 
study, recommended a comprehensive program of proposed legisla- 
tion. Senate Bill S. 600 is an important part, indeed a vital part, of 
this effort. It attempts to do two basic things: (1) establish an inde- 
pendent office answerable to the President and to the Congress which 
will study, report on and recommend as to existing shortcomings in 
the functioning of administrative procedures, and (2) provide cretty 
legislative guideposts in the area of personal performance and prac- 
tice in administrative proceedings. 

As you know, Mr. Chairman, S. 600 contains four major titles or 
parts. Title I provides for the establishment of an Office of Federal 
Administrative Practice; title II governs the administering of the 
proposed hearing commissioner program; title III provides for the 
administering of the proposed Legal Career Service Act; and title 
IV deals with the admission to and control of practice before ad- 
ministrative agencies. 

While the American Bar Association is vitally interested in all 
of these provisions and earnestly urges their enactment, it is my 
understanding that this subcommittee is today primarily concerned 
with consideration of title I which, as I said before, provides for the 
establishment of an Office of Federal Adminstrative Practice. 

In discussing the advisability of the establishment of the Office of 
Federal Administrative Practice, may I make it clear at the outset 
that this is not a new or what might be described as a half-baked idea. 
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The need for an Office of Federal Administrative Practice has been 
recognized by every responsible group that has made any study of 
administrative procedure matters in the Federal Government durin 
the past 20 years. Mr. Sellers and Mr. Reifsnyder will describe the 
origin and workings of this office as proposed by S. 600. 

The American Bar Association, beginning in 1944, supported the 
creation of such an office and after 10 years of experience in the op. 
eration of the Administrative Procedure Act without any sponsoring 
agency, the American Bar Association again in February 1956, 
adopted resolutions strongly urging the creation of such an Office 
as an independent agency of the Government. In all proposals for 
such an Office since 1941 to date, the principal duties contemplated 
have been substantially the same. 

(Senator Hart left the hearing room at 11:45.) 

Senator Carroty. Pardon an interruption at this time, please. Am 
I to understand that the American Bar Association is in ma of this 
Office of the Federal Administrative Practice as an independent 
agency of Government ? 

Mr. Ranpauu. That is our present concept, sir. 

Senator Carrouu. It was my impression that your bill S. 600 at- 
tempted to establish it in the executive branch of the Government. 

Mr. Ranpauu. Mr. Beelar informs me that that term is used, but 
the clear intent is that it is to be an independent agency. 

Senator Carrotu. I don’t want to speak for him, but in a confer- 
ence with the present president of the American Bar Association, Mr. 
Ross Malone, we had a discussion on this matter about S. 600, and 
I expressed my own private opinion that I did not believe that the 
Congress would establish the Office of Federal Administrative Prac- 
tice in the executive branch of the Government; that it might, I said, 
consider establishing it as an independent agency. Now for the first 
time I learn that evidently this has been the intent of the American 
Bar Association for a long period of time. 

Mr. Ranpatu. Well, as I understand from Mr. Beelar, the Hoover 
Commission proposal was that it was to put it in the Department of 
Justice, and we resisted it on the theory that it should be an inde- 
pendent agency. 

Senator Carrot. I see. 

IT am glad to have that point brought out in the record. 

Mr. Ranpau. I appreciate, Mr. Chairman, your calling it to our 
attention because, as I gather, it is your wish to have it as an inde- 
pendent agency, and that is our position. 

Senator Carroty. Of course, the bill says the Office—I am reading 
now from section 101 of S. 600: 

The Office shall be an independent agency in the executive branch of the 
Government. 

Mr. Ranpauu. Mr. Beelar suggests that this is the same terminology 
that sets up the Tax Court. In other words, apparently we borrowed 
that, but I would assume that the mere fact that that is the particular 
language at this time is not conclusive necessarily. 

Senator Carrotx. It is possible, it is entirely possible that if we 
had created such an agency that they would be claiming executive 
privilege against the Congress that created them, too. So we will 
take care of that wording at the proper time. 
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Mr. Ranpau. I assume that in this bill, as with others, there per- 
haps would be a necessity of clarifying language to express the intent, 
and I am not, as you observe, as familiar with the details of this act 
as perhaps I should be, but Mr. Sellers and Mr. Reifsnyder will un- 
doubtedly be able to be of benefit to the chairman of the committee. 

Senator CarroLL. Thank you, Mr. Randall. 

Mr. Ranpatt. In conclusion, Mr. Chairman, I would like to express 
our appreciation for this opportunity to appear before this subcom- 
mittee to present views on this important legislation. Although the 
American Bar Association, as principal sponsor of S. 2374 and S. 
600, has been afforded this opportunity to be heard at the opening 
of hearings on these measures, I hope that we will have an opportu- 
nity to appear after this subcommittee has heard from Federal agen- 
cies and other interested parties. 

(Mr. Randall’s prepared statement follows :) 


PREPARED STATEMENT OF JOHN D. RANDALL, PRESIDENT-NOMINEE, AMERICAN BAR 
ASSOCIATION 


My name is John D. Randall. I practice law in Cedar Rapids, Iowa. I am 
president-nominee of the American Bar Association and appear on behalf of 
the association in support of S. 2374 to establish standards of conduct in agency 
hearing proceedings of record and S. 600 to establish an Office of Federal Admin- 
istrative Practice. 

The American Bar Association has since 1933 taken an active interest in the 
development and improvement of the administrative process. The bills under 
consideration today are a part of a broad legislative program begun by the 
American Bar Association in 1955 to bring about some needed improvements in 
the practice and procedure before Federal administrative agencies and tribunals. 
In 1955, the association created a special committee on legal services and pro- 
eedure, and charged it with the responsibility of studying a number of recom- 
mendations which had been made in that year by other organizations, particularly 
the recommendations of the President’s Conference on Administrative Procedure 
and the recommendations of the second Hoover Commission, the latter known 
more formally as the Commission on Organization of the Executive Branch of 
the Government. 

As the result of its studies, the special committee on legal services and pro- 
cedure made a number of recommendations to the association, which were 
adopted by the House of Delegates of the American Bar Association in early 
1956. These recommendations were in the form of resolutions which, among 
other things, provided for the drafting of legislation to establish an Office of Fed- 
eral Administrative Practice. In passing, it should be noted that the resolutions 
also called for the drafting of legislation to deal with a number of other import- 
ant subjects. Among these were legislation to deal comprehensively with the 
subject of hearing examiners who act as trial judges in administrative proceed- 
ings; legislation to establish a legal career service for Government attorneys; 
legislation dealing with the admission to and control of practice before Federal 
administrative agencies; legislation to provide for a comprehensive Code of Fed- 
eral Administrative Procedure to replace the present Administrative Procedure 
Act; and legislation to establish certain new specialized courts and to deal with 
the performance of legal services within the Defense Department. Considered 
in their entirety, these proposals are far-reaching in scope and complex in detail, 
and constitute a legislative program of utmost importance. 

I am handing up the report of the association’s special committee on legal 
services and procedure which contains the resolutions adopted by the American 
Bar Association in 1956. This report contains much explanation of the overall 
objectives of the association and since it is no longer generally available, I sug- 
gest that the committee may wish to set it forth at length in these hearings. 

I appear here today to strongly urge the enactment of the two legislative pro- 
posals now being considered by his subcommittee. A more detailed discussion of 
the provisions of this legislation and its effect and scope will be presented to the 
subcommittee by four other spokesmen for the association. These four gentle- 
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men, who are acknowledged to be outstanding authorities on the subject of Fed. 
eral administrative law, are Donald C. Beelar of Washington, D.C., John B, 
Gage of Kansas City, Mo., Ashley Sellers and C. Frank Reifsnyder of Washing. 
ton, D.C. Messrs. Beelar and Gage will discuss in detail the provisions of §, 
2374 and the need for establishing standards of conduct for agency hearing pro- 
ceedings. Messrs. Sellers and Reifsnyder will present the views of the associa- 
tion as to the need for an Office of Federal Administrative Practice such ag is 
provided by title I of S. 600. Mr. Gage is chairman of the administrative lay 
section. Mr. Sellers is a member of the House of Delegates of the American Bar 
Association, was a member of the association’s special committee on administra- 
tive law, a former chairman of the section of administrative law, and was for 2 
years chairman of the special committee on legal services and procedure which 
engaged in intensive study of all of these problems. Mr. Reifsnyder serves ag 
vice chairman of the Committee on Federal Administrative Practice Act with 
particular responsibility for title I of S. 600. Mr. Beelar is a former chairman 
of the administrative law section of the American Bar Association and is pres- 
ently serving as chairman of the Committee on Federal Administrative Practice 
Act. 

The American Bar Association strongly urges the enactment of legislation 
establishing standards of conduct for agency bearing proceedings. We believe 
that conditions are ripe for such legislation and that the need for legislation 
on this subject is a matter of some urgency. This subject has been carefully 
studied by sections and committees of the American Bar Association and has 
been considered and acted upon by the house of delegates. We believe that it 
is practical for legislation to deal with this subject effectively and fairly. We 
are here today to urge your committee to recommend the enactment of legis- 
lation substantially as set forth in S. 2374 as a matter of first importance to 
the public, to litigants, and to the agencies themselves. 

Justice and fairplay in agency proceedings cannot be assured unless we can 
effectively outlaw back door pressures and influence in hearing proceedings. If 
the agencies are to continue their courtlike functions, we must adopt legislation 
which will adequately protect the integrity of these agency hearing proceedings, 
which is the purpose of S. 2374. 

There can be no question but that the major departments and agencies of 
the Government are engaged in the performance of courtlike functions. Recent 
studies have shown that in the 10 executive departments and 22 independent 
agencies, there are a total of some 102 tribunals which are adjudicating cases, 
some without statutory authority. The expansion of judicial functions among 
the Federal agencies can be illustrated by the fact that there are some 340 
trial examiners presently hearing agency cases. Thus, there are about 100 
more hearing examiners in the Federal agencies than there are Federal district 
court. judgeships in the United States. There are in the aggregate some 14,000 
agency cases now pending before trial examiners of 21 departments and agencies. 
It can be clearly seen that substantial numbers of our citizens have direct con- 
tact with their Federal Government in these areas. 

In all of this varied agency litigation there is one common denominator ; name- 
ly, the citizen’s right to a hearing, and one of the fundamental incidents of 
this right is that the agency’s decision in the hearing shall be confined exclu- 
sively to the evidence, pleadings, and papers of public record in the proceeding. 
These rights are destroyed to the extent that agency hearings are to any degree 
influenced by pressures and ex parte representations. So long as any agency 
environment is open to the suspicion that influence or pressure may be resorted 
to by litigants, public confidence in agency procedings is impaired. 

It is not our purpose to charge any agency or any agency’s personnel with 
wrong doing. Enough has been brought to public light to indicate the need for 
constructive and positive action which will effectively prevent any improper 
conduct in agency proceedings. We believe that S. 2374 will accomplish this 
purpose. 

I would like to provide the committee with copies of the resolutions adopted 
by the house of delegates, which immediately relate to our sponsorship for 
S. 2374. These resolutions are attached to my statement. I will merely iden- 
tify these without reading the text of these resolutions. 

The first is appendix A, a resolution adopted by the house of delegates at its 
midyear meeting in Atlanta, Ga., in February 1958 urging legislation establish- 
ing standards of conduct for agency adjudicatory proceedings. This resolu- 
tion fixed the policy of the American Bar Association on this subject, but in 
view of the nature of this subject there was a feeling that we should do more 
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and actually suggest the provisions of such legislation. This intention is re- 
flected in the reSolution adopted by the house of delegates in Los Angeles in 
August 1958, directing the draft of legislation for eliminating ex parte influence 
or pressure from the trial and decision of agency cases which resolution is 
appendix B to this statement. 

Following our annual meeting in Los Angeles in 1958 a special committee 
of the administrative law section gave careful consideration to the drafting 
legislation for outlawing ex parte pressures. This was not an easy task. Our 
experience indicated certain pitfalls. The whole subject was again reviewed by 
the house of delegates at the midyear meeting of the American Bar Association 
in Chicago this February. The action of the house of delegates is the resolu- 
tion which is reproduced as appendix C in this statement. 

Under the enabling powers of the appendix C resolution the administrative 
Jaw section and the special committee on the Federal Administrative Practice 
Act were given joint responsibility to make language changes in the draft 
legislation incorporated in the house of delegates resolution and to present the 
views of the association before committees of Congress in sponsoring the 
adoption of such legislation. 

§. 2374 incorporates revisions which the section and special committee worked 
out and submitted to the Congress last April. I understand that since that time, 
as a result of conferences and committee meetings, further revisions have been 
worked out and for the information of the committee these are included in 
appendix D to my statement. Mr. Gage and Mr. Beelar, I am sure, will con- 
tinue to work with your committee in considering suggested revisions and lan- 
guage refinements which are consistent with the prinicples expressed in the 
house of delegates resolution which I have just identified. I should like to 
conclude with a few observations that go to the basic principles involved in this 
legislation. I will leave to Mr. Beelar and Mr. Gage the detailed provisions of 
this legislation. 

§. 2374 is addressed to only one of the many problems associated with agency 
activities. It is our feeling that this one problem of improper ex parte influence 
can be isolated and dealt with separately. We are quite aware that there are 
many other problems that need legislative attention. We think it would be un- 
fortunate to delay action on one problem until consideration can be given to all 
other problems, many of which are also of substantial importance. 

Legislation on this subject is difficult because the agencies have been granted 
mixed functions, executive, legislative and judicial. Improper ex parte activity 
is traditionally applicable to courtlike proceedings and S. 2374 is intended to 
apply only to those agency proceedings which are judicial or adversary in char- 
acter. We do not believe that the ex parte prohibitions should apply to merely 
administrative activities of an agency or to those activities which are purely 
legislative in character and form. We do not believe these agencies should be 
placed out of bounds to a citizen in the proper and normal conduct of Govern- 
ment business. This would be the equivalent of prohibiting a citizen from con- 
tacting members of Congress with respect to legislation. While there may be 
a need for some regulation of such activities, this, in our judgment, is a separate 
subject from the ex parte influence problem in agency hearing proceedings. We 
are therefore confronted with this difficulty, that conduct, which is entirely 
proper and permissible in the context of executive or legislative type functions, 
is quite improper and corrupt where the agency function is courtlike in char- 
acter. The difficulty is accentuated in utility-type regulation where the utili- 
ties continually have all three categories of activities pending before a single 
agency. We are confident these difficulties can be overcome. We do not wish 
to abridge a citizen’s right to petition the Government, which of course includes 
the Government agencies. 

We believe that legislation on this subject should be applied across the board 
to all types of agency proceedings which are courtlike in character regardless 
of where these tribunals are housed in the Government. A citizen’s right to a 
fair hearing and determination on the hearing record is just as important in 
one area as in any other. And this is a problem which can and should be dealt 
with uniformly. 

In making a legislative proposal we must also deal with the problem of what 
agency personnel should be protected or subjected to the provisions of this 
legislation. We must also ascertain when a case is pending before an agency. 
The legislation must apply not only to the litigants before the agency, but to 
other persons. And it is essential that litigants, agency people, and others 
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know in the clearest terms possible which proceedings are susceptible to the 
protection and penalties of this legislation. These are some of the problems 
which must be dealt with in legislation on this subject, and we feel that thege 
are effectively dealt with in S. 2374. 

I might observe at this point that S. 2374 does not contain definitions. On firgt 
impression this might appear desirable or necessary. Our experience is to the 
contrary. While we would not be adverse to definitions, we do not believe they 
are necessary. But even if this were done you still have the problem of apply- 
ing general definitions to particular proceedings on a case-by-case basis. § 
that definitions do not really solve the problem. We think that the technique 
employed in S. 2374 of requiring an agency hearing notice in each particular 
proceeding to state whether that proceeding is or is not subject to the provisions 
of the act is the only satisfactory method presently known of providing know}. 
edge and certainty in this area. 

I will conclude as to S. 2374 with the observation that legislation outlawing 
ex parte influence in agency proceedings is a matter of nationwide concern 
to the public generally and to all persons who have dealings before these Federa] 
agencies. There is now a cloud of uncertainty as to what is proper or improper 
conduct by agency people and by those who have business before the agencies, 
and we believe that it is urgent that this cloud of uncertainty be dispelled by 
effective legislation at an early date. 

I am aware that the second topic of this committee’s initial hearings has to do 
with the Office of a Director of Administrative Practice, as proposed in §. 600, 
The need for such an office has long been recognized in and out of Government, 
and in our view, legislation setting up a Director of Administrative Practice 
would be a keystone in the larger framework of legislation which this subcom- 
mittee will undoubtedly study in the months to come. 

I am sure you know, Mr. Chairman, the American Bar Association actively 
supported and worked for the passage of the Administrative Procedure Act of 
1946 and has carefully studied and followed its functioning in the various 
administrative areas since its enactment. While the enactment of the Admin. 
istrative Procedure Act was a great stride forward in the field of administra- 
tive procedure for the protection of the citizen and the taxpayer, experience has 
shown that without a central office of some kind to observe closely how the 
act is interpreted, each of the Government agencies has applied its own concept 
of what the act was supposed to accomplish. As you know, that act applies 
horizontally throughout the executive branch and is implemented by the various 
agencies in a manner and to the extent that each agency sees fit. The result is 
that procedures and practices in administrative law differ substantially in form 
and quality despite the fact that the same single act gives legal direction for 
almost all administrative agency-type activity. Literally what is everybody's 
business has become nobody’s business and, as a result, there are nearly as many 
different variations of administrative procedure as there are Government 
agencies. 

In an effort to correct this situation and bring order out of near chaos, the 
American Bar Association has, after careful and intensive study, recommended 
a comprehensive program of proposed legislation. Senate bill S. 600 is an im- 
portant part, indeed a vital part, of this effort. It attempts to do two basic 
things: (1) establish an independent office answerable to the President and to 
the Congress which will study, report on, and recommend as to existing short- 
comings in the functioning of administrative procedures, and (2) provide orderly 
legislative guideposts in the area of personal performance and practice in 
administrative proceedings. 

As you know, Mr. Chairman, S. 600 contains four major titles or parts. Title 
I provides for the establishmertt of an Office of Federal Administrative Practice; 
title II governs the administering of the proposed hearing commissioner pro- 
gram; title III provides for the administering of the proposed Legal Career 
Service Act; and title IV deals with the admission to and control of practice 
before administrative agencies. 

While the American Bar Association is vitally interested in all of these pro- 
visions and earnestly urges their enactment, it is my understanding that this 
subcommittee is today primarily concerned with consideration of title I which, 
as I said before, provides for the establishment of an Office of Federal Admin- 
istrative Practice. 

In discussing the advisability of the establishment of the Office of Federal 
Administrative Practice, may I make it clear at the outset that this is not a new 
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or what might be described as a “half-baked” idea. The need for an Office of 
Federal Administrative Practice has been recognized by every responsible group 
that has made any study of administrative procedure matters in the Federal 
Government during the past 20 years. Mr. Sellers and Mr. Reifsnyder will 
describe the origin and workings of this Office as proposed by S. 600. 

The American Bar Association, beginning in 1944, supported the creation of 
such an office and after 10 years of experience in the operation of the Administra- 
tive Procedure Act without any sponsoring agency, the American Bar Associa- 
tion again in February 1956, adopted resolutions strongly urging the creation 
of such an office as an independent agency of the Government. In all proposals 
for such an office since 1941 to date, the principal duties contemplated have 
peen substantially the same. 

In conclusion, Mr. Chairman, I would like to express our appreciation for this 
opportunity to appear before this subcommittee to present views on this im- 

rtant legislation. Although the American Bar Association, as principal spon- 
sor of S. 2374 and S. 600, has been afforded this opportunity to be heard at the 
opening of hearings on these measures, I hope that we will have an opportunity 
to appear after this subcommittee has heard from Federal agencies and other 
interested parties. 

APPENDIX A 


AmeRICAN Bar ASSOCIATION RESOLUTION ADOPTED By House or DELEGATES 
FEBRUARY 26, 1958—ATLANTA 


Whereas the American Bar Association has repeatedly urged that the organiza- 
tion and procedure of Federal administrative agencies in the exercise of ad- 
judicatory powers provide (1) that hearing officers be assured independence of 
judgment and impartiality in the trial of agency cases, (2) that the integrity of 
the judicial process at all levels in the agency be protected by confining decisions 
to the public hearing-record in an environment totally free from any ex-parte-off- 
the-record representations, influences or pressures from any source: Now, there- 
fore, be it Resolved, This association records its opinion that more effective 
agency and congressional action to those ends would improve and inspire greater 
public confidence in agency adjudicatory determinations, and believes it de- 
sirable that an appropriate code of agency-tribunal standards of conduct com- 
parable to the Canons of Judicial Ethics be established by statute binding upon 
all persons engaged, interested, participating in, or seeking to affect the result 
of the adjudication of agency-tribunal cases. 


APPENDIX B 


AMERICAN Bark ASSOCIATION RESOLUTION ApopTED By House or DELEGATES 
AvuGuUST 28, 1958—Los ANGELES 

Resolved, That the president of the association is hereby authorized and 
directed to designate a special committee of the association, or at his election, 
to authorize the section of administrative law to draft a code of agency-tribunal 
standards of conduct and to draft necessary supporting legislation and to report 
back to the house or the board for approval of the code; to advise and consult 
with the Congress of the United States, the executive and independent agencies of 
Government in furtherance of the objective of eliminating ex parte influences or 
pressures from the trial and decision of agency cases. 


APPENDIX © 


AMERICAN BAR ASSOCIATION RECOMMENDATION WitH RESPECT TO STANDARDS OF 
ConpuctT FoR AGENCY HEARING PROCEEDINGS OF RECORD SUBMITTED BY THE 


SECTION OF ADMINISTRATIVE LAW AND ADOPTED BY THE HOUSE of DELEGATES 
FEBRUARY 23, 1959 


Be it resolved by the American Bar Association, That the association recom- 
mends to Congress the enactment of agency tribunal standards in adjudicatory 
proceedings by and before Federal administrative agencies consistent with the 
principles set forth in the following draft of proposed legislation : 
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STANDARDS OF CONDUCT FOR AGENCY HEARING PROCEEDINGS OF RECORD 


Sec. 1. Hearings of record.—In any proceeding before an agency which is 
subject to notice and opportunity for hearing and is required by law to be based 
upon a hearing record, the agency’s determination and decision of such proceed. 
ing shall be based solely and exclusively upon the pleadings, evidence and eop. 
tentions of record in the proceeding. Such hearings of record shall include ad- 
judications, hearings of record which by law are made subject to the procedure 
governing adjudications and those hearing proceedings which in the agency’s 
notice of hearing are made subject to the standards of conduct of this act 
Such standards of conduct shall not apply to agency actions which are admin. 
istrative or executive in character; to administrative rulings or interpretations 
not subject to notice or hearing; to investigations ; or, to rulemaking proceedings 
except where the agency’s public notice in its lawful discretion states that the 
particular proceeding is subject to the provisions of this act. The notice of hear. 
ing in each agency proceeding shall state whether it is or is not subject to this 
act. 

Sec. 2. Agency hearing officer—It shall be unlawful for any agency hearing 
officer or agency member who presides over or participates in the decision or 
conduct of a hearing proceeding subject to section 1 of this act to permit, receive, 
entertain or consider any ex parte, private interview, argument, or communica- 
tion intended to influence his consideration or decision of such proceedings, ex. 
cept in circumstances authorized by law or upon reasonable notice to all parties 
of record. 

(a) In the event any such interview, argument, or communication is received, 
after the proceeding has been noticed for hearing, contrary to this section, the 
hearing officer or agency member shall promptly make the communication, if 
written, or a true summary, if oral, and a statement of the incident a matter of 
record in the public file of the agency with notice thereof to all parties. Any 
such incident may be cause for disqualification, censure, suspension or removal 
from office, unless the matter is determined on the record to be inconsequential to 
a fair and impartial trial and decision of the proceeding. A willful violation of 
this section shall be subject to a fine of not more than $10,000 or imprisonment 
for not more than 1 year or both. 

Sec. 3. Influence.—It shall be unlawful for any person, with intent to influence 
the consideration or decision of a proceeding after it has been noticed for hear- 
ing, subject to section 1 of this act to communicate directly or indirectly, pri- 
vately or ex parte, with any hearing officer or agency member subject to section 
2 of this act, concerning such a proceeding which is pending before the agency, 
except in circumstances authorized by law or upon reasonable notice to all 
parties of record. 

(a) In the event any such communication is undertaken, or attempted, con- 
trary to this section, the hearing officer or agency member involved shall 
promptly make the communication, if written, or a true summary, if oral, and a 
statement of the incident a matter of record in the public files of the agency with 
notice thereof to all parties. An inquiry may be made of the matter and unless 
it is determined on the record to be inconsequential to a fair trial and decision 
of the proceeding, appropriate disciplinary action shall be initiated according 
to law. A willful violation of this subsection shall be subject to a fine of not 
more than $10,000 or imprisonment of not more than 1 year, or both. 

(b) Violation of this section by any party to the proceeding or by anyone acting 
for or in his behalf, shall be good cause, in the agency’s discretion, for disqualifi- 
cation of such party: Be it further Resolved, That the special committee on legal 
services and procedure (or, at its election, its committee on the Federal Adminis- 
trative Practice Act) and the section of administrative law are authorized and 
directed by the house of delegates to urge the enactment into law of the pro 
posed code of agency tribunal standards of conduct or its equivalent in purpose 
and effect, and, in so doing to appear before the proper committees of Congress. 
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APPENDIx D 
RECOMMENDED RevisIons To §S. 2374 


To establish standards of conduct for agency hearing proceedings of record. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled. 


SecTIon 1. That this Act may be cited as the “Agency Hearing Standards of 
Conduct Act.” 

Sec. 2. Hearings of record.—(a) In agency hearing proceedings which by law 
are subject to notice and opportunity for hearing [and required by law to be 
pased upon a hearing record], the agency’s [determination] consideration and 
decision shall be based solely and exclusively upon the matters of record includ- 
ing the notice of hearing the issues, pleadings, evidence and contentions Lof 
record] in the proceedings. Such proceedings shall include (1) adjudications, 
and (2) hearings [of record] which by law are made subject to the procedure 
governing adjudications. [and (3) those hearing] Additionally other proceed- 
ings [which by the agency’s notice of hearing are made] shall be subject to the 
standards of conduct of this Act in each case where it is 80 specified im the 
agency’s notice of hearing as provided in section 2 (c) of this Act. Rulemaking 
proceedings which in the agency’s judgment are adversary in character to a sub- 
stantial degree shall be made subject to the provisions of this Act. 

(b) The requirements of section 2(a) shall not apply to (1) agency actions 
which are administrative or executive in character; (2) administrative rulings 
or interpretations not subject to notice and hearing; (3) investigations; and 
(4) rulemaking proceedings [except] other than those which by the agency’s 
notice of hearing are made subject to [governed by] section 2(a) above. 

(c) The notice of hearing in each agency proceeding shall state whether Lit] 
the proceeding is or is not subject to section 2(a) of this act. A notice of hear- 
ing which fails to comply with this section 2(c) shall be void. 

Sec. 3. Ex parte influence, responsibilities of agency members and hearing 
officers —After a proceeding subject to section 2(a) of this act has been noticed 
for hearing it shall be unlawful for any agency member or hearing officer who 
presides over or participates in the decision or conduct of such a [hearing] pro- 
ceeding [subject to section 2(a) of this act] to permit [receive] entertain or 
consider any [private] ez parte interview, argument, or communication pertain- 
ing to his consideration or decision of such proceeding, except in circumstances 
authorized by law, or [upon reasonable notice to all parties of record] to receive 
any communication without promptly disclosing the same as required by sec- 
tion 4 of this act. 

Sec. 4. Disclosure—(a) After a proceeding subject to section 2(a) of this 
act has been noticed for hearing, if any such interview, argument, or communica- 
tion contrary to section 3 is received by an agency member or hearing officer he 
shall promptly make the communication, if written, or a true summary, if oral, 
together with a statement of the circumstances, a matter of record in the public 
file of the agency with notice thereof to all parties. No such ex parte com- 
munication. or information shall be considered in the proceeding unless the same 
shall have been duly admitted in evidence. 

(b) Failure to make the disclosure required in section 4(a) above may be 
cause for disqualification, censure, suspension, or removal from office. 

(c) A willful violation of this section shall be subject to a fine of not more 
than $10,000 or imprisonment for not more than 1 year, or both. 

Sec. 5. Hx parte influence, responsibilities of litigants and others—(a) It 
shall be unlawful after a proceeding subject to section 2(a) of this act has been 
noticed for hearing for any person, with intent to influence the consideration or 
decision of a proceeding, to communicate ex parte, directly or indirectly, with 
any agency member or hearing officer concerning a proceeding which is pending 
before the agency, except in circumstances authorized by law or upon reasonable 
notice to all parties of record. 

(b) A willful violation of section 5(a) shall be subject to a fine of not more 
than $10,000 or imprisonment of not more than 1 year, or both. 

(c) Violation of section 5(a) by any party to the proceeding or by anyone 
acting for or in his behalf, shall be good cause, in the agency's discretion, for 
disqualification of such party in that proceeding. 


Senator Carrot. Thank you very much, Mr. Randall. I can’t tell 
you how much we appreciate your volunteering to come in here and 
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give us the benefit of your experience and your wisdom and we are 
happy to see the American bar and other lawyers. All through Ameri- 
can history lawyers used to be the leaders of their community in the 
interest of good government, and it is good to know that they are still 
alive and alert to what is going on and to the need for correction, and 
we need their proper influence in every field. 

Judge McDonald, do you have any observation at this time? 

Mr. McDonatp. No, Senator. 

Senator Carroti. Mr. Bolton-Smith ? 

Mr. Botron-Smirn. Thank you, Mr. Chairman, just one. It is my 
recollection that the language “in the executive branch” is not in the 
statute which created the General Accounting Office; that there was 
only a provision in the General Accounting Office statute 

Senator CarroLu. Will you speak up just a little? 

Mr. Bouron-Smirn. The statute provided, as I recall, that the Gen- 
eral Accounting Office was established as an independent agency. 
There was no specification that it was in the executive branch, and as 
a matter of fact, the courts have held, I believe, that it is in the legisla- 
tive branch. 

Senator Carroiu. There is no doubt in my mind that the General 
Accounting Office is looked upon as an arm of the Congress. Now, 
this creates some problems. Perhaps the Congress shouldn’t be reach- 
ing for power any more than the executive branch should be reaching 
for power. And because of the fact that we have this broad horizontal 
jurisdiction as a result of the Administrative Procedure Act and the 
other statutory grants of the Congress, I think we would have to be 
careful that the Congress is trying to reach for greater power. Really, 
what we want is an independent agency that will serve the public 
interest, protect the public interest, if need be, against the Congress 
and against the executive branch and give people the proper chance 
of a proper tribunal for a fair and impartial hearing. This is what 
we hope to achieve, but it isn’t only undue influence we are talking 
about. We are talking about actions of agencies or inaction, their 
lack of accomplishing or fulfilling their statutory power, and this is 
another way to cripple the public interest. And matters that we have 
set forth here about favoritism, arbitrary action, some cases of denial 
of due process—these are all matters a little beyond the scope of S. 
9374, but all have the same aims and objectives, and I would like to 
ask you, Mr. Randall, would your committee direct its attention to 
these other fields, too? For example, it was brought to my attention 
the other day on the floor of the Senate that a certain agency has a 
backlog of over a thousand cases involving hundreds and millions of 
dollars of the people’s money. No action for years. Now, this sort 
of thing ought to be stopped. This is the sort of thing that this com- 
mittee is going to take a deep look into. I say this because we have no 
secrets and we are not trying, to use an old expression, to put the 
hooks into anybody, but we are going to try to remedy some of these 
defects if we can, not only on the part of the bar or the press, but any 
person who knows anything about government knows there is a great 
defect. There is a great fourth branch of government, of which Sen- 
ator Douglas spoke so eloquently this morning. We have got to do 
something about it. 


We thank you. 
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When did you take office ? 

Mr. Ranpaty. August 28, 1959; about a month to go, sir. 

Senator Carroitu. We are very happy that a distinguished Ameri- 
ean citizen like you would take over this important function, and we 
hope to hear from you again. 

Mr. Ranpatu. Thank you, Mr. Chairman. 

Senator Carrotu. Thank you. 

Now, at this time, I think we have a number of witnesses here. 
It is now 12:10. We have some very important legislation coming 
up on the floor of the Senate this afternoon, and I know that we are 
going to be interrupted with a series of quorum calls and rollcall votes, 
and I would like to ask Mr. Beelar, would it inconvenience you if you 
made your presentation in the morning, Mr. Beelar? s : 

Mr. Beevar. I believe that will be my preference, and Mr. Gage will 
be here in the morning also. ” 

Senator Carrotu. Mr. Gage and Mr. Cushman will be here in the 
morning, it is my understanding. Is that right, Judge McDonald? 

Mr. McDonatp. Yes. 

Senator Carroitu. Then if there is no objection at this time, the 
committee will stand in recess until 10 o’clock in the morning. 

(Whereupon, at 12:10 p.m., the hearing was recessed until 10 a.m., 
Wednesday, July 22, 1959.) 
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WEDNESDAY, JULY 22, 1959 
U.S. Senate, 


SUBCOMMITTEE ON ADMINISTRATIVE 
PRACTICE AND PROCEDURE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 2228, 
New Senate Office Building, Senator John A. Carroll (chairman of 
the subcommittee) presiding. 

Present: Senators Carroll (presiding), Dirksen, and Hart. 

Also present: Joseph M. McDonald, chief counsel; Carlile Bolton- 
Smith, counsel, and Cornelius B. Kennedy, minority counsel. 

Senator Carrot.. The committee will come to order. 

The first witness is Donald C. Beelar, attorney at law, engaged in 
the private practice of law since 1934, member of the bar of the Dis- 
trict of Columbia, partner of the firm of Kirkland, Ellis, Hodson, 
Chaffetz & Masters. Since 1934, he has engaged in various bar asso- 
ciation activities in the field of administrative law. He is chairman 
of the American Bar Association’s special committee on the Federal 
Administrative Practice Act, and Mr. Beelar is the immediate past 
chairman of the section of administrative law. 

Mr. Beelar, will you proceed, please. 


STATEMENT OF DONALD C. BEELAR, ON BEHALF OF THE AMERICAN 
BAR ASSOCIATION 


Mr. Brecar. Thank you, Mr. Chairman, for the introduction. 

My subject this morning in the prepared statement is and it will 
be an analysis of S. 2374. Before entering into my prepared state- 
ment I would like to provide the information that the chairman asked 
for yesterday with respect to source material in Mr. Randall’s state- 
ment about the number of tribunals and trial examiners. 

Senator Carroty. I think I ought to interrupt at this time to say 
that we have with us the distinguished Senator from Illinois who is 
the minority leader. While he couldn’t be here with us yesterday he 
has many, many duties in addition to serving on this subcommittee. 
We are very happy to have you here this morning. 

Senator Dirksen. Thank you, Mr. Chairman. 

Senator Carrotu. Mr. Beelar, will you proceed ? 

Mr. Bretar. The source material for the statistical information 
in Mr. Randall’s statement was the documents comprising a question- 
naire of the House Government Operations Committee in 1956. 

Senator Carroty. Will you speak up, please? 
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Mr. Beexar. Yes. 

This question was a 77-topic questionnaire of 10 pages addressed 
to the various departments and agencies of the Government. They 
published the responses of the departments and agencies in 14 volumes, 
This represented responses from the 10 departments and from 3] 
agencies, and these 14 volumes comprise some 2,094 pages. The topics 
of the questionnaire are rulemaking, adjudication, separation of fune- 
tions, inspection of records, workload of staffing patterns, uniformit 
of administrative procedure, rules for admission to practice and for 
avoidance of conflict of interest, exemptions from the Administrative 
Procedure Act, and court decisions affecting agency functions. 

Senator Carrott. Who drafted those questionnaires ? 

Mr. Brexar. The questionnaire was drafted by the House Committee 
on Government Operations in 1956. 

Senator Carrott. Was that the Dawson committee? 

Mr. Brexar. Yes, sir. The other source material referred to in Mr. 
Randall’s statement was from the annual reports of the Office of 
Administrative Procedure in the Department of Justice. And Mr, 
Cushman, the present Director of that Office, will, I understand, 
testify this morning, and I presume will make the annual reports of 
his Office available to the committee. 

Senator CarroLty. Now, if I may interrupt, because I want to call 
this to the attention, especially, of Senator Dirksen: Was this that 
portion of the testimony that had to do with the adjudicatory fune- 
tions of 10 of the executive departments, at least 10, in addition to the 
regulatory agencies? 

Mr. Beexar. That is correct. And the count made, which was an 
informal study, was 102 tribunals in the departments and agencies 
of the Government. , 

I might add, also, that the same questionnaire went to the depart- 
ments as to the agencies. They responded to the same subjects. And 
a review of this indicates pretty much there is an across-the-board 
identity of this practice and procedure subject. 

Senator Carrouu. I may say at this point, again to clarify the rec- 
ord, the question arose. As a matter of fact, I raised the question in 
the Oversight Committee of the House. Representative Harris has 
a staff working on legislation that has to do with ex parte hearings, 
among other things. They sought to describe the situation there 
where the Oversight Committees have perpendicular or vertical juris- 
diction. In this field, I believe we have an across-the-board, 
horizontal jurisdiction. 

It seemed to me that the testimony yesterday of Mr. Randall was 
especially pertinent because it showed in the 10 executive departments 
adjudicatory functions in addition to the 22 independent agencies. 
His statement was—and I think it is very important—his statement 
on page 4 says: 

Recent studies have shown that in 10 executive departments and 22 independent 
agencies, there are a total of 102 tribunals which are adjudicating cases, some 
without statutory authority. 

And in page 9, as I recall, of the so-called Harris report, the 
oversight report of the House committee, indicates their opinion that 
there ought to be an across-the-board treatment of this matter, at least 
concerning ex parte hearings, and I thought that it was a good time 
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to emphasize that point, not only for the record but to give some 
indication as to the jurisdiction of this committee and how far we 
might go if this subcommittee deemed it advisable. 

ou may proceed. 

Mr. Beevar. If I may make one other brief observation on this 
subject: The committee doubtless is aware of the President’s Confer- 
ence on Administrative Procedure of 1955. Now, that Conference 
also was attended by 57 departments and agencies. One of the topics 
of the Conference, a very workmanlike study, was this report on 
uniform procedures, and it was intended to have application across 
the board among departments and agencies, 

Senator Carroti. If my memory serves me correctly, it seems to 
me that President Eisenhower initiated a conference in 1953 and at 
that conference in 1953 there were 70-some members of the judiciary 
and executive departments attending, but, strangely enough, not a 
Member of Congress was in that conference. But as a result of that, 
as the outgrowth of that, I was under the impression that there had 
been established in the Department of Justice a small group of people 
under the Attorney General. Can you give us a little information 
on that? It had to do with administrative practice and procedure. 

Mr. Beevar. That is true. In 1956 or 1957, as a result of the Pres- 
ident’s Conference report of, I think, April 1955, there was set up 
initially a temporary Office of Administrative Procedure in the De- 
partment of Justice. And Mr. Cushman will give the details on that 
Office. 

Senator Carrot. And it is the opinion of the American Bar Asso- 
ciation, and those who have been in this field, that there should be an 
across-the-board treatment rather than just the independent and 
regulatory bodies? 

fr. Beeiar. That is correct. We believe that the matters of prac- 
tice and procedure have a separate identity which require across-the- 
board consideration. 

Senator Carrotu. In other words, there should be no double stand- 
ard—a single standard of morals and law should apply to all within 
the framework of the act, or whereever there are adjudicatory 
functions ? 

Mr. Bestar. That is correct. 

Senator Carrot. You may proceed, Mr. Beelar. 

Mr. Beexar. At the conclusion of my prepared statement I would 
like to also respond to the chairman’s question yesterday about the 
independent status of the office which we propose in title 1 of S. 600, 
but I would like to reserve that until after my prepared statement. 

Senator Carrouu. Fine. 

Mr. Brrtar. The scope and purpose of S. 2374, we believe, can be 
made clear by a section-by-section analysis of the bill. S. 2374 would 
apply only to the courtlike functions of an agency and those which 
are adversary in character. Since agencies perform mixed func- 
tions—judicial, legislative, and executive—it is necessary to delineate 
those courtlike and adversary functions which must be protected from 
back-door influence and pressure. 

While this delineation is not easy, we believe that it can be accom- 
plished and with reasonable certainty. Courtlike functions, wherever 
performed in the Government complex, have certain fundamental 
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characteristics which are universal. In these proceedings there is g 
right to notice and opportunity for hearing. Also there is a right to 
judicial review of one kind or another on whatever record is made 
before the agency. These proceedings look to an order or action hay- 
ing application to named persons. Such proceedings are clearly ju- 
dicial in character and their integrity must be maintained if we are 
to have public confidence in Government and fair and just agence 
litigation. wate 
hese agency proceedings which are courtlike or adversary in char. 
acter may be classified into three groups. The first are adjudications 
of the type subject to sections 5, 6, 7, and 8 of the Administrative Pro. 
cedure Act. The second are those proceedings generally referred to 
as formal rulemaking. These proceedings, although not defined as 
es are nevertheless subject to the procedures which are 
applicable to adjudications, namely, the right to notice and oppor. 
tunity for hearing, et cetera. The decisions in these formal rulemak- 
ing proceedings are also required to be made exclusively on the plead- 
ings and evidence of record and the record made before the agency 
is subject to judicial review. _ 

There should be no difficulty in the understanding of the agencies 
the litigants, or the public as to those proceedings in the first two 
categories. 

Senator Carrotu. Mr. Beelar, before you go into the other category, 
aré you saying that the S. 2374, as presently drawn, applies to rule- 
making in the second category? Is that your opinion ? 

Mr. Beexar. It applies to formal rulemaking in the second category. 
But in the third category, which I wish to discuss next, it applies to 
other rulemaking, which is adversary in character. And I would like 
to amplify that statement. ; 

Senator Carrotu. Please proceed. 

Mr. Brexar. First, I would like, in discussing the first two cate- 
gories, to refer to a case of Philadelphia Company v. Securities and 
Exchange Commission, in 175 Federal 2d 808. It is a 1948 case in this 
circuit. This case was reviewing a revocation order of the Securities 
and Exchange Commission. The court in its opinion on this matter 
stated : 

It is elementary that the action of an administrative tribunal is adjudicatory 


in character if it is particular and immediate, rather than, as in the case of 
legislative or rulemaking action, general and future in effect. 


Continuing the quote: 


It is elementary also in our system of law that adjudicatory action cannot be 
validly taken by any tribunal, whether judicial or administrative, except upon 
a hearing wherein each party shall have opportunity to know of the claims of his 
opponents, to hear the evidence introduced against him, to cross-examine wit- 
nesses, to introduce evidence in his own behalf, and to make argument. This 
is a requirement of the due process clause of the fifth amendment of the Con- 
stitution. 


The opinion continues: 


The words “after notice and hearing” are words of art in our system of law. 
They connote a hearing appropriate to adjudicatory action not to legislation or 
rulemaking. 

I simply thought that the committee might be interested in that 
decision dealing with the types of proceedings that we are concern 


with in this bill. 
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Senator Carrotu. May I interrupt to ask this? That is a very clear 
statement of the law, a very clear statement. Now, has the Supreme 
Court passed on this subject ? 

Mr. Breevar. The Supreme Court granted certiorari, but I under- 
stand the case—it was not prosecuted to a decision because it became 
moot and was dismissed on application of both the Government and 
the Philadelphia Co. 

Senator Cisne. Do you have the citation of that case? What 
agency was involved in that case ? Ee, ' 

Mr. Beevar. Securities and Exchange Commission. I do not believe 
I have the citation. 

Senator Carroiu. Well, in substance, there is no question that rule- 
making, which deals with particulars in a particular case involving 
rights of individuals, is an adversary proceeding. If it is general in 
nature and to operate in the future upon all, you would exclude that, 
then, from the adversary concept ? 

Mr. Bretar. It is the essence of what we are trying to do in this 
bill, to include under this bill those proceedings, even though rule- 
making in form, which are in substance adversary and controversial 
in character. 

Senator Carroty. The court of appeals has passed on that very 
point only recently, has it not ? 

Mr. Breenar. That is correct. 

Now, taking up the third category, this would include those rule- 
making proceedings which, although legislative in form, are never- 
theless adversary in character for reasons unique to the particular 
proceeding. 

I might explain here that S. 2374 does not exclude rulemaking pro- 
ceedings. Rulemaking proceedings are not monolithic, some of them 
are clearly legislative, do not have application to any named persons, 
do not involve controversies in the adversary sense. But there are 
some that do. 

I might state an example. The Federal Communications Commis- 
sion a few years ago started an inquiry as to whether or not the state 
of the art had reached a point where it was feasible to formulate 
standards for color television. Now, this was a broad inquiry, to as- 
certain facts and information. Before that inquiry got very far, it 
blossomed into a full-scale controversy, principally between CBS and 
NBC, for two different systems of color transmission, one of which 
would exclude the other. It was obvious that this proceeding became 
adversary because one company would be out of business and the 
other would be in. It seems to me clear, when a rulemaking pro- 
ceeding reaches that point it should then have an order which would 
put it on the record and make everything open and in the public. 

Senator Carroti. I wasn’t in the Congress when that happened, 
but that seems so clear as a matter of commonsense that almost any 
person would realize that. Applying the definition of the case that 
you have just read, it would seem that, if a Member of Congress can 
understand that, I should think the Commissioners would understand 
it, too, 

Therefore, in rulemaking in this sense, there should be no back-door 
approach ; isn’t that the point you are making? 

Mr. Beetar. That is our view. 
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Senator Carroxu. In other words, it has to be in the record all the 
time, it doesn’t mean they can’t go into the industry, it doesn’t mean 
that the industry can’t make its presentation, but it has to be through 
the front door? 

Mr. Beexar. That is right. 

Sentaor Carrot. And that is the purpose of your bill? 

Mr. Beexar. That is right. 

We are inclined to the view that such adversary rulemaking pro- 
ceedings cannot be satisfactorily defined, but must ay ascertained on a 
case-by-case basis, and we believe that the agency in its sound disere- 
tion can make such a judgment. When such a proceeding is adversa 
in character we believe that its consideration and decision should be 
confined to the record free from any ex parte influencing. An illus- 
tration of such a proceeding is the case decided by our circuit court 
of appeals on May 8, 1959, Sangamon Valley Television Corporation 
v. United States. ‘This proceeding, although rulemaking in form, was 
a controversy between particular individuals with regard to a spe- 
cific television assignment and it was certainly adversary in character, 

The court of appeals held that basic fairness requires that such 
proceeding be carried on in the open and that the ex parte attempts to 
influence the Commissioners invalidated the Commission’s action, 

Senator Carroiu. Right at that point, now: Why was this adver- 
sary in character? 

Mr. Beexar. I think the substance of the controversy, that there 
was a named applicant in St. Louis who was pursuing his applica- 
tion before the Commission to get TV channel 2, I believe it was, 
reassigned from Springfield to St. Louis. If it were reassigned his 
application would then be disclosed. 

n my judgment, the Commission’s procedure was inappropriate in 
handling this as a rulemaking matter. 

Senator Carroti. Do I undestand the making of a rule in that case 
vested some rights ? 

Mr. Brexar. Hopefully, because they hadn’t changed the rule be- 
fore they would accept his application. In my view, they should 
accept his application with a petition to change the rule, and then 
proceed with a disclosed applicant. 

Senator Carro.tu. That is what the court held; wasn’t it? 

Mr. Beexar. I think the court was of the view that this was bad 
conduct; no matter in what context. 

Senator Carrott. But more than that, to fit the general rule? 

Mr. Brexar. And this was an adversary proceeding which should 
have been conducted wholly in the open a free from this side-door 
approach. 

enator CarroLt. You may proceed. 

Mr. Brexar. Continuing with my statement, it will be recalled that 
in the late thirties Congress passed the Walter-Logan bill which, ac- 
cording to recollection, would have required notice and opportunity 
for hearing in rulemaking proceedings. While this was vetoed and 
may have gone too far, it does reflect a mood that the agencies when 
acting legislatively should not do less than the committees of Congress 
in according citizens notice and opportunity for hearing in impor- 
tant proceedings, although legislative in character. 
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The Administrative Procedure Act gives the agencies almost un- 
limited discretion not to hold hearings in rulemaking actions, but 
when these proceedings involve matters of substantial importance 
which affect directly the rights of particular individuals and involve 
a resolution of controversies between the agency and a citizen or be- 
tween citizens they should be subject to proceedings and decsion in 
the open. 

Senator Carrott. May I interrupt right there? There has been 
some criticism by the leading writers and thinkers in this field that 
the Congress has not set up adequate guidelines. In other words, there 
has been sort of an open delegation of power here to some of these 
commissions, some of these agencies, which the Congress has created. 
Has the bar given any study to this—How we could define standards 
and set up guidelines? 

Mr. Brecar. Yes. One of the efforts that we have made in getting 
committees of Congress set up, such as your committee has been set 
up, on a permanent basis, is to look into this problem of the delega- 
tion of powers to agencies, and the means of maintaining control over 
the exercise of those delegated powers. That is one of the important 
problems that we think such a committee should be concerned with. 

There is widespread concern that the Congress, because it gets so 
busy on so many other matters, does not have time to give attention to 
the exercise of delegated powers by the agencies. 

Senator Carrott. What I have in mind is, this: Here we have under 
consideration S. 2374, and we say to these agencies that have now 
been in existence, many of them, for over a quarter of a century— 
we say that if you permit private communication on some of these 
matters, which we seek to define in the bill, we are going to put you 
in jail, fine you. But at the same time the Congress has not gone 
forward to set up guidelines and standards of conduct to aid the com- 
missions and to aid the personnel in these various departments. Per- 
haps we can do it. 

I am very much appreciative of the decision that you have put in 
the record this morning. It seems to mea matter of common sense, in- 
sofar as ex parte hearings are concerned, but, as to what rules they 
make and what their contact is with the industry which they are 
supposed to regulate, perhaps we ought to set up aiden 

That is why I asked if the bar association had been working in 
that field. I see Mr. Benjamin here this morning, who has done a 

reat deal of work on S. 1070 and I haven’t had a chance to read that 

ill and I do not think we are going to get into it this session, but I 
wonder if S. 1070 is designed to do some of these things I have been 
talking about. 

Mr. Bretar. In part, yes. Also part of the motivation for our 
recommendation for a Director of Administrative Procedure is to pro- 
vide on a continuing basis information of this sort as to how these 
delegated powers are being carried out. 

Senator Carroiu. For the record, you are now talking about title 1 
of S. 600? 

Mr. Beetar. That is correct. 

Senator Carrott. So that the concept, if I understand it, of the 
American Bar Association is that, if we would have a Director of 
Administrative Procedure, it would be part. of his job to recommend 

49968—60——6 
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guidelines, as staff work, so that the Congress would have the basis 
for a statutory enactment? 

Mr. Brerar. And to observe the study of those guidelines and to 
suggest improvements from time to time, both to the agencies and to 
the Congress; yes, sir. 

Senator Carrot. Thank you. Proceed. 

Mr. Brevar (continuing). S. 2374 would leave this matter in the 
sound discretion of the agency, but there is a clear intent that such 
proceedings which are adversary 1 in character should be subject to the 
provisions of this act. To make this intention explicit in appendix 
D to Mr. Randall’s statement, where we suggest certain revisions to 
8: 237 4, we have added a sentence at the end of section 2 which would 
require rulemaking proceedings which are adversary in character to 
be made subject to ‘the provisions of the act 

In other words, we would not leave that to open discretion, but we 
would provide rulemaking proceedings which in the agency’s judg. 
ment are adversary in character to a substantial degree shail be sub- 
ject to the provisions of this act. 

I would like to make one reference—— 

Senator Carroty. At this point, if I may have in the record, this 
is the brief in the Sangamon Valley Television Corporation Case y. 
United States of America, F.C.C., and others, in the U.S. Circuit 
Court of Appeals. This is the brief by the United States on remand 
from the Supreme Court filed by the then Assistant Attorney General 
Victor R. Hansen and his first assistant, Robert Bicks, who testified 
here yesterday. 

(The brief referred to is as follows :) 


UnitTep States Court oF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13992 


Sangamon Valley Television Corporation, petitioner v. United Statcs of America 
and Federal Communications Commission, respondents, Signal Hill Telecast- 
ing Corporation, WMAY-TV, Incorporated, American Broadcasting-Para- 
mount Theatres, Inc., and Plains Television Corporation, intervenors 


BRIEF OF THE UNITED STATES ON REMAND FROM THE SUPREME COURT 


Pursuant to the Court’s order of December 15, 1958, the United States submits 
its views “on the issue of appropriate action on the remand from the Supreme 
Court.” That issue relates to the effect of certain testimony before the Sub- 
committee on Legislative Oversight of the House Committee on Interstate and 
Foreign Commerce (Oversight Subcommittee). Such testimony, thus far undis- 
puted, indicates that while this rule-making proceeding was pending before the 
Commission ex parte pleas on the merits were made to Commission members.’ 

The position of the United States is that testimony given before the Oversight 
Subcommittee indicates material violation of the procedures established by the 
Commission for the conduct of this very proceeding. Such violation of the Com- 
mission’s own procedures, we urge, vitiates the order of the Commission entered 
in that proceeding. The proceeding should be reopened and begun afresh. In 
addition, this Court should direct, as preliminary “appropriate action”, an evi- 
dentiary hearing. Such hearing would enable, on the basis of a contested record, 
precise findings as to: (1) the complete extent of all ex parte representations 
made to Commissioners during the rule-making proceeding; and (2) any addi- 





+The Government’s brief in opposition to certiorari called attention (pp. 7-8); to testi- 
mony of the foregoing character, given before the Oversight Subcommittee subsequent to 
the judgment of affirmance. The Supreme Court in its per curiam order of October 20, 
1958, granted certiorari, but “in view” of the testimony referred to, vacated this Court's 
judgment and remanded the case to it for “such action as it may deem appropriate.” 
Sangamon Valley Television Corp. v. United States, 358 U.S. 49. 
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tional circumstances which might require, not only reinstituting this proceeding, 
put also disqualifying any Commissioner from participating in such new pro- 
eoeding. STATEMENT 
The Commission issued a Notice of Proposed Rule-Making on June 26, 1956 ; a 
Notice of Further Proposed Rule-Making on July 25, 1956 ; and another Notice of 
Proposed Rule-Making on October 12, 1956 (App. 1-4, 30-34). A The first Notice 
proposed to shift VHF Channel 2 from Springfield, Illinois, to St. Louis, Mis- 
souri, and to add UHF Channel 39 to Springfield ; the second proposed to assign 
to Springfiield both UHF Channel 26 and UHF Channel 39; and the third pro- 
posed to assign UHF Channel 36, instead of UHF Channel 39, to Springfield, and 
to delete Channel 36 (then licensed to intervenor Signal Hill Telecasting Corpo- 
ration) from St. Louis (ibid.). The final notice of October 12, 1956, pursuant to 
which all comments and replies were filed, contained the following provision 
. 31-32) : 

ei Any ceoaianee person who is of the view that the proposals herein should 
not be adopted, or should not be adopted in the form set forth herein, may 
file with the Commission on or before November 15, 1956, written data, 
views, or arguments setting forth his comments. Comments in support of 
the proposals may also be filed on or before the same date. Comments or 
briefs in reply to such original comments as may be submitted should be 
filed within 15 days from the last day for filing said original comments or 
briefs. No additional comments may be filed unless (1) specifically re- 
quested by the Commission or (2) good cause for filing such additional com- 
ments is established. The Commission will consider all such additional com- 
ments submitted before taking further action in this matter, and if any 
comments appear to warrant the holding of a hearing, oral argument, or 
demonstration, notice of the time and place of such hearing, oral argument 
or demonstration will be given. 

Here, comments were filed by interested parties (App. 185-6). Upon petition 
of several parties (R. 482-6), the Commission issued an order extending the time 
for filing reply comments until December 28, 1956 (R. 487-8). On that date the 
parties, including intervenor Signal Hill, filed their reply comments (App. 186-7 ; 
R. 489-635). On March 1, 1957, the Commission issued its Report and Order, 
shifting VHF Channel 2 to St. Louis from Springfield and substituting UHF 
Channels 26 and 36 in Springfield (App. 183-209). The Commission also modified 
Signal Hill’s outstanding authorization for operation on Channel 36 in St. Louis 
to provide for temporary operation on Channel 2, subject to certain conditions 
(App. 206-8). 

Sworn testimony before the Oversight Subcommittee revealed the following: 

While the proceeding was pending before the Commission, Harry Tenenbaum, 
president of intervenor Signal Hill, admitted that he spoke on a number of 
occasions to apparently all the then Commissioners “in the privacy of their 
offices” (Tr. 1461-2) “about the rule making proceedings which the Commis- 
sion had under consideration of changing Channel 36 from St. Louis across the 
river to Springfield and Channel 2 VHF in Springfield to St. Louis” (Tr. 
1357A-1358 ; see also Tr. 1346-9, 1357-61, 1452-3, 1458-62, 1488-90, 1499, 1528— 
9)" Tenenbaum repeatedly stated that he had “a right” to urge his position 
privately, since the proceeding was of a rule-making nature (Tr. 1357, 1361, 
1474-5, 1529). 

On February 20, 1957, ten days before the issuance of the Commission’s de- 
cision, Tenenbaum sent to each of the Commissioners the following letter, 
which was never placed in the public record (Tr. 1486-7) :* 





4 References to the Joint Appendix are cited as “App. ———”, those to the record of the 
en proceedings as “R. ———’’, and those to the hearings before the Oversight Sub- 
mittee as “Tr. ———” 


ava atally the same provision was incorporated in the two earlier notices (App. 
a Re 

*On his frequent visits to Washington to persuade the Commissioners, Tenenbaum had 
“almost all the commissioners at one time or the other” (Tr. 1479) as his luncheon guest 
(Tr. 1478-9). He also sent turkeys to each Commissioner in November and December of 
1955 and 1956 (Tr. 1485-6). See H. Rep. No. 2711, 85th Cong., 2d Sess., p. 28. 

‘At Tenenbaum’s request, the sponsor of the St. Louis baseball telecasts over Signal 
Hill’s station wrote to the Commissioners, stressing the popularity of these telecasts and 
urging that VHF Channel 2 be assigned to Signal Hill in order to permit their continuation 


(Tr. 1487-8. 1502). This letter, dated February 23, 1957, also was not placed in the 
publie docket. 
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GENTLEMEN : We have researched the matter of whether or not the people 
in Illinois would receive more coverage by Channel 2 being located in §t, 
Louis than if it were located in Springfield, and should like to report the 
following: 

If Channel 2 were located in Springfield and applying the CBS engineer. 
ing Formula based on a 600-foot tower and 100,000 watts of power, 
we find the Grade B contour coverage would be 23 full and partial counties, 
However, giving full coverage in all 23 counties we find that in the entire 
Grade B contour area, Channel 2 in Springfield would only cover 275,000 
in the total area. 

However, Channel 2 based in St. Louis on exactly the same formula 
(height of tower and power) would reach 441,700 homes in the state of 
Illinois. 

The obvious conclusion is that Channel 2, based in St. Louis, would reach 
166,700 more homes in the state of Illinois than if it were based in Spring. 
field, Illinois. 

Attached is a breakdown of counties covered and population reached by 
Channel 2 in St. Louis, as well as a breakdown of the counties covered and 
the population reached by Channel 2 in Springfield. 

Very truly yours, 

TELEVISION STATION KTYI, 
HARRY TENENBAUM. 

Ene. 

In February 1957 Nelson Howart, the mayor of Springfield, came to Wash- 
ington, apparently at the instigation and certainly with the knowledge of Gor. 
don Sherman, president of intervenor WMAY, Inc., one of the two applicants 
for Channel 2 in Springfield (Tr. 814-5). He “talked to a number of the Com- 
missioners and told them the attitude of the community and of the two com- 
panies, that [their] differences were resolved if [the Commission] would allow 
Channel 2 to remain in Springfield” (Tr. 815).° 


ARGUMENT 


I. This Court should order this rule-making proceeding started afresh because 
ex parte presentations were made to Commissioners in contravention of the 
procedure established by the Commission for the conduct of this very pro- 
ceeding 


Testimony indicates that, during the course of the proceedings, there were 
extensive ex parte presentations to Commissioners, particularly by Signal Hill’s 
principal officer, Tenenbaum. Were this proceeding of an adjudicatory nature, 
then, presumably none would challenge that this Court should order it reopened. 
Communications Act of 1934, as amended, Sections 309(b), 409(c) (2), 47 U.S.C. 
309(b), 409(c) (2); H. Rep. No. 2426, 82d Cong.; 2d Session., p. 22; cf., Order, 
dated April 17, 1958 in WKAT, Inc. v. Federal Communications Commission, 
Case No. 14,170; Massachusetts Bay Telecasters v. Federal Communications 
Commission, 261 F. 2d 55. We urge that, even though this proceeding is, for 
some purposes, regarded as “quasi-legislative” in character, the same result 
should follow. 

As this Court has held, assignment of TV channels to particular communities 
involves rule making governed by Section 4 of the Administrative Procedure Act, 
5 U.S.C. 1008, rather than adjudication controlled by that Act’s Section 5, 5 
U.S.C. 1004 (see, also, Section 409 of the Communications Act of 1934, as amend- 
ed, 47 U.S.C. 409(c)). Logansport Broadcasting Co. v. United States, 93 US. 
App. D.C. 342, 210 F. 2d 24; Van Curler Broadcasting Corp. v. United States, 
98 U.S. App. D.C. 432, 236 F. 2d 727, certiorari denied 352 U.S. 935; WIRL Tele- 
vision Co. v. United States, 102 U.S. App. D.C. 341, 344, 253 F. 2d 863, 866-7, 
certiorari granted and judgment vacated 358 U.S. 51. Accordingly, agency 
officials may well be permitted greater leeway in fashioning procedures where 
the proceeding involves rule making rather than adjudication.* 





5 This had reference to the Springfield applicants’ agreement, reached in February 1957, 
to “merge’’ in order to bring early VHF service to Springfield if the Commission would 
retain the channel in the community (R. 678). 

®* Section 4(b) of the Act provides in part: “After notice required by this section the 
agency shall afford interested persons an epportunity to participate in the rule making 
through submission of written dataa, views, or arguments with or without opportunity to 
present the same orally in any manner”. The Senate Committee report on the Adminis- 
trative Procedure Act stated that under Section 4(b) agencies might “confer with industry 
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Here the Commission’s notice of hearing set forth the procedure to govern 
the hearing’s conduct. And rules validly adopted by an administrative agency 
are binding upon it as well as upon private parties. So it is that the law is clear 
that agency action taken in violation of its own rules cannot stand. Accardi v. 
Shaughnessy, 347 U.S. 260; Service v. Dulles, 354 U.S. 363, 372-3; Jefferson 
Amusement Co. v. Federal Communications Commission, 96 U.S. App. D.C. 375, 
996 F. 2d 277; American Broadcasting Co., v. Federal Communications Com- 
mission, 85 U.S. App. D.C. 343, 179 F. 2d 437, 442-43." If, therefore, this Court 
agrees that undisputed testimony discloses material violations of the procedure 
which the Commission here proclaimed, the order of the Commission entered in 
this proceeding should not stand. 

At the time this proceeding was under way, the Commission had not promul- 
gated general regulations governing all rulemaking proceedings. As a matter 
of practice, however, procedures were detailed in each Notice of Proposed Rule 
Making. Whenever the rule making involved allocation of TV channels to 
particular communities, the prescribed procedure uniformily paralleled that fol- 
lowed here—a cut-off date for filing comments in support of the proposed rule, 
a cut-off date for replies thereto, and a ban on filing additional comments unless 
specifically requested by the Commission or good cause be established for the 
further filing. In fact, this consistent practice has now been codified in the 
Commission’s present procedural practices and rules, adopted December 11, 
1957, effective February 3, 1958 (22 Fed. Reg. 10981, 10995; set forth in the 
Appendix, infra, pp. 15-16). : 

The procedure prescribed by the Commission for the conduct of this rule- 
making proceeding appears to have been flouted. While the proceeding was 
pending, Tenenbaum urged his case upon Commissioners in the privacy of their 
offices; the mayor of Springfield orally presented his views to the Commission 
in mid-February, just two weeks before issuance of the Commission’s report; 
and, on February 20, 1957, long after the time for filing reply comments had 
expired, Tenenbaum submitted to the Commissioners a letter purporting to refute 
the principal argument relied upon by petitioner Sangamon Valley and others 
(supra, p. 4).° This letter was never introduced into the public record and 
opponents, such as petitioner Sangamon Valley, were never accorded the oppor- 
tunity to rebut the contentions there made. 

The Commission, by incorporating in its Notices express rules for filing 
“comments” (comprising “written data, views, and argument”) and replies 
thereto, implicitly excluded other approaches to individual Commissioners by 
parties. Implicit in the procedures announced was that action would be based 
on the authorized written “comments” and “replies’,’ considered in the light 
of the knowledge of the industry and its problems possessed by the Commis- 
sioners participating in decision. Prescription of how and when interested par- 
ties may formally—on the record—present demonstration and argument (App. 
$2) serves no purpose unless off-the-record pleas are meant to be barred. Indeed, 
the Commission’s present regulations provide (Section 1.218, 47 C.F.R. 1.218, 
infra, p. 16) : 


advisory committees, consult organizations, hold informal ‘hearings’, and the like,” and 
that considerations of “practicality, necessity, and public interest * * * will naturally 
govern the agency’s determination of the extent to which public proceedings should go” 
(Administrative Procedure Act, Legislative History, Sen. Doc. 248, 79th Cong., pp. 200-1). 
See also Willapoint Oysters v. Ewing, 174 F. 2d 676, 692-694 (C.A. 9), certiorari denied 
338 U.S. 860; ef. Hearings before the House Committee on Interstate and Foreign Com- 
merce, 82d Cong., 1st Sess., on S. 658, pp. 85-6, 249, 288-89, 294-95; H. Rept. No. 1602, 
85th Cong., 2d Sess., p. 17. 

™In United States ex rel. Ohm vy. Perkins, 79 F. 2d 533, 534 (C.A. 2), the court said: 
“Since the rules of the Labor Department have the force of law and are binding upon 
the Department as well as upon the alien, the failure to follow this rule resulted in an 
unfair hearing contrary to that to which the alien was entitled in this proceeding” See 
also United States ex rel. Chin Fook Wah v. Dunton, 288 Fed. 959, 960 (S.D.N.Y.); 
Sibray v. United States ex rel. Plichta, 282 Fed. 795, 797-98 (C.A. 3). 

§In this petitioner’s view the crucial issue presented by the case was whether reassign- 
ment of Channnel 2 to St. Louis violated Section 307(b) of the Communications Act, 
47 U.S.C. 307(b). See its main brief, pp. 30-55; App. 106-8: 216-218. 

®In this case several of the parties petitioned the Commission to extend the time within 
which to file reply comments (R. 482-6), and one party requested oral argument before 
the Commission in order to point out to the Commission facts which “might otherwise be 
overlooked in the voluminous record” (App. 182; 169-72), a request opposed by Signal 
Hill (R. 653-8). If the parties could make oral presentations to individual Commis- 
sioners in the privacy of their offices. formal argument before the Commission en banc 
would be unnecessary and from their standpoint less desirable. Similarly, there would 
be no need to seek extensions of time if a party could informally submit a tardy written 
rebuttal, as Signal Hill did (supra, p. 4). 
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The Commission will consider all relevant comments and material of ree- 
ord before taking final action in a rule making proceeding and will issue a 
decision incorporating its finding and a brief statement of the reasons 
therefor. [Emphasis supplied.] 

Such rules would be no more than a facade of vegularity were interested par- 
ties free to present facts and arguments in unrecorded letters to, or in private 
discussions with, individual Commissioners. For other parties would have no 
opportunity to answer the contentions, factual or otherwise, advanced via such 
covert pleas. The result would be to penalize those parties who had taken the 
rules set forth in the Notices at face value and had confined their participation 
to the terms of these rules.” 

We do not suggest that the Commission, once having prescribed rules to goy- 
ern a rule-making proceeding, is in all cases powerless to change them by forma] 
public action. Nor do we suggest that, in a rule-making proceeding, the Commis- 
sion is barred from interpreting facts and arguments presented of record in the 
light of knowledge gained from periodicals, reports of legislative committees or 
scientific study groups, and like documents. Indeed, such materials are custo- 
marily considered by courts in judicial proceedings. 

We do urge that with respect to the participation of interested parties the 
Commission must proceed in strict conformity with the rules and procedural 
requirements which it has proclaimed. For, as in Bridges v. Wixvon, 326 U.S. 135, 
153, the rules of the Comission are “designed as safeguard against essentially 
unfair procedures.” And, as this Court put it, “the Commission is bound by 
* * * [its] standards, as well as are“ parties before it. American Broadcasting 
Company v. Federal Communications Commission, supra, 179 F. 2d at p. 443. 
fn. 5. Accordingly, the flouting of those rules here requires that this proceeding 
be instituted afresh.” 

More broadly, we urge that, even were the Commission’s procedure silent on 
this score, considerations of basic fairness would require a ban on ez parte pleas 
in this type of administrative proceeding, involving as it does an allocation of 
specific channels among several communities, and a resolution of conflicting 
claims asserted by competing parties in relation to the use of valuable spectrum 
rights. The need for fairness cannot turn on whether the label ‘“quasi-legisla- 
tive” or “quasi-judicial” be applied. The outcome of this proceeding, we em- 
phasize, affected particular interests in a concrete, substantial way. Thus, AM 
radio frequencies are in fact assigned to particular communities via proceedings 
labelled “quasi-judicial” (see note 10, supra). From this it seems clear that the 


This procedure is designed to insure that interested parties are given full and fair 
opportunity to present their contentions and to meet opposing contentions. It is par- 
ticularly appropriate in a rule-making proceeding involving choice, in the assignment of 
valuable spectrum rights, as between two communities. Indeed, in the assignment of 
an AM frequency, choice between communities is determined in an adjudicatory hearing, 
rather than through rulemaking. Logansport Broadcasting Co. v. United States, supra, 
93 U.S. App. D.C. at p. 344, 210 F. 2d at p. 26. It would be anomalous if er parte 
contacts, forbidden in a AM-allocation proceeding, were permissible in a TV-allocation 
proceeding. Cf. H. Rep. No. 1602, 85th Cong., 2d Sess., p. 17. 

1 Not in point is Van Curler Broadcasting Corporation vy. United States, 98 U.S. App. 
D.C. 432, 236 F. 2d 727, certiorari denied, 352 U.S. 935. Involved there was whether a 
Commission rulemaking action was invalid because, during the pendency of the proceed- 
ing, the Commission received ex parte presentations. These presentatitions, however, 
bore most directly on the nationwide problem and apparently only obliquely on the par- 
ticular proceeding. Further the Commission made clear that it had not considered this 
ex parte material in connection with the Vail Mills proceeding and had decided that 
proceeding upon the record before it (Albany-Schenectady-Troy, 13 Pike & Fischer, R.R. 
1511, 1518; Br. for the United States and F.C.C., Case No. 12987, pp. 27-29). We believe 
that this Court so interpreted the Commission’s action when it said (98 U.S. App. D.C. 
at p. 435, 236 F. 2d at p. 730) : 

“But it appears that these calls and conversations were in regard to the nation-wide 
intermixture problem, concerning which the Commission was seeking all sorts of advice 
and information preparatory to setting up a general nation-wide rule-making proceeding 
to deal with intermixture. We find nothing improper or erroneous in the Commission’s 
consideration of these interviews as depicted in this record.” [Emphasis supplied.] 

We so construed the Court’s decision in our brief in opposition to Van Curler’s petition 
for certiorari (Br. for the United States and Federal Communications Commission in 
Opposiiton, Case No. 489, October Terms, 1956, p. 9) : 


* * * ® * * * 


“The Court of Appeals properly found that no more was involved. For the Commis- 
sion’s opinion denying petitioner’s request to reopen the record shows that the Commission 
did not consider this material in connection with the Vail Mills proceeding. The Com- 
mission made clear that it was acting upon the record before it and that general allocation 
proposals and discussions, like Columbia’s were being deferred to the new, general rule- 
i058 proceeding instituted that day, where they could be formally submitted (R. 104- 
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Court’s task of ensuring that an agency has acted “in accordance with the 
cherished judicial tradition embodying the basic concepts of fair play” (Morgan 
y. United States, 304 U.S. 1, 22) is not ended, or necessarily even aided, by at- 
taching one or the other label to the agency proceeding under review. What is 
important is the substance of the proceeding and the nature of the interests in- 
volved. Where, as here, fundamental fairness requires the consideration and 
resolution of the subject-matter to be conducted on the basis of full, open pres- 
entation by the interested parties, no proceeding should be sustained on appel- 
late review where it appears that this basic requirement has not been scrupu- 
lously observed. 


ll. Beyond ordering this proceeding begun anew, this Court should direct, as a 
preliminary “appropriate action,” an evidentiary hearing on certain limited 
issues 
More difficult than the issue of whether this proceeding should be redone is 

whether—in addition—this Court should direct a preliminary evidentiary hear- 

ing. And should this Court deem such preliminary evidentiary hearing advis- 
able, finally remaining would be the question of where and how that hearing 
should be conducted. 

Initially, we urge that such a preliminary evidentiary hearing is called for. 
A considerable range of ex parte presentations have already been revealed by un- 
disputed testimony before the Oversight Subcommittee. In our view, such un- 
disputed testimony—without more—warrants the conclusion that those proce- 
dural standards which the Commission proclaimed would govern this proceeding 
were here honored in the breach; accordingly, this proceeding must be reopened. 
However, such ex parte presentations do not stand revealed to all parties by a 
fully contested record, a record made in accord with traditional safeguards of 
examination and cross. Such facts should be developed—to their full extent— 
under the aegis of this Court. 

For there is no basis for concluding that the present record reveals the sub- 
stance of all ex parte claims in fact made (cf. Tr. 1508, 1532-3). Thus, the 
facts presently developed afford no assurance that in a reopened proceeding 
all parties will have a chance to meet and thus counteract the impact of all prior 
covert pleas made to those who would sit in the new proceeding. Finally, it is 
open to conjecture whether the Oversight Subcommittee record in fact reflects a 
complete probing of issues beyond ev parte presentations, issues which might 
require not only redoing this proceeding, but also disqualifying particular Com- 
missioners from participating in the reopened proceeding.” Against this back- 
ground, we urge that this Court direct, as preliminary “appropriate action”, an 
evidentiary hearing. Even though no new facts may come to light, the para- 
mount consideration, we believe, is that the Court and the parties could then 
be assured, as only as a full inquiry into the facts would do, that this aspect of 
the proceedings had been thoroughly explored. 

Should this Court decide to do so, such hearing might be held by a Commis- 
sion Examiner or a Court-appointed Master. In WKAT, Inc. and Massachuetts 
Bay, supra, this Court directed the Commission to hold an evidentiary hearing 
on apparent improprieties. Here, however, unlike WKAT, the testimony reveals 
ex parte presentations, not to one or two, but to more than a majority of the 
present Commissioners.“ These Commissioners, whose testimony could be at 
issue in an inquiry of the kind proposed, perhaps should not be put in the deli- 
eate position of reviewing disputed issues that may touch upon their own 
conduct. 

With such factors in mind, this Court might deem more appropriate the ap 
pointment of a Special Master. See procedure initially employed in Universal 
Oil Co. v. Root Refining Co., 328 U.S. 575; Root Refining Co. v. Universal Oil Co., 
147 F. 2d 259 (C.A. 3); and Root Refining Co. v. Universal Oil Co., 
169 F. 2d 514 (C.A. 3). By probing such issues, the Master’s function might be 
to insure data required, not only to fashion terms of the Court’s Remand Order, 
but also to make that order fully effective. “Courts have (at least in the ab- 
sence of legislation to the contrary) inherent power to provide themselves with 
appropriate instruments required for the performance of their duties.” Her 
parte Peterson, 253 U.S. 300, 312. The fact that the instant proceeding is one 
for review of an. administrative order does not negate the Court’s power to 





See, e.g., House Oversight Transcript 831-34, 1348-9, 1351-3, 1436-7, 1442, 1451-2, 
1464-7, 1479, 1496-7, 1485-6, 1532-3. 

8 Five of the present seven Commissioners were members of the Commission at the time 
the instant rule-making proceeding was before it. 
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utilize a Master as a convenient “instrument for the administration of justice” 
(ibid.). For, the issues to be referred to the Master, (1) the full extent of eg 
parte pleas, and (2) other factors which might require, not only redoing this 
proceeding, but also disqualification of one or more Commissioners from even the 
new proceeding, are not, under the statute, within the Commission’s initial or 
exclusive jurisdiction. Communications Act of 1934, as amended, 47 U.S.C. 151, 
et seq. ‘These issues, on the other hand, are necessarily involved in this Court's 
effective exercise of its statutory power to review the Commission’s order* 
For, as Judge Fahy put it in reviewing a recent Commission rule-making pro. 
ceeding, Owensboro-on-the-Air, Inc. v. United States, Case 13,776, decided De 
cember 18, 1958 (dissenting opinion). 

Our review of the merits of Commission decisions is limited. One of the 

justifications for the limitation falls away if the parties are not afforded 

full opportunity to be heard before the Commission itself. 
As an alternative, the Court may wish to remand the case to the Commission 
with directions to hold an evidentiary hearing as indicated above; and if the 
Commission should be unable, for the reasons outlined on pages 11-12, to carry 
out such directions, it should promptly advise the Court. Then any further 
necessary action thereon may be taken by the Court so that basic safeguards of 
administrative fairness and regularity may be met. 


Conclusion 


Not involved here is the breadth of the Commission’s leeway to fashion 
rules, in accord with the Administrative Procedure Act, to govern its conduct 
of a “quasi-legislative’” proceeding. Section 4, Administrative Procedure Act, 
At issue instead is simply whether, once procedures have been proclaimed vig 
a Notice of Proposed Rulemaking, their material breach, in a way incomptatible 
with basic standards of administrative regularity, requires the proceeding be 
reopened. We urge that here an undisputed pattern of ex parte pleas on the 
merits, so at odds with the scheme for receipt of views detailed in the control- 
ling Notice of Proposed Rule-making, requires that the Commission reopen this 
proceeding. For once the Commission proclaims such “safeguards against 
essentially unfair procedures” (Bridges, supra, at p. 153), “the Commission 
is bound by the standards, as well as are” parties before it. American Broad- 
casting Co. v. Federal Communications Commission, supra, 179 F. 2d at p. 443, 
f.n. 5; see also Accardi v. Shaughnessy, supra; Service v. Dulles, supra, at pp. 
372-3. 

Respectfully submitted. 

Victor R. HANSEN, 
Assistant Attorney General, 
Rosert A. BIcKs, 
First Assistant, Antitrust Division, 
HENRY GELLER, 
Attorney, 
Department of Justice. 
FEBRUARY 1959. 





4 Since this case is before the Court pursuant to Section 402(a) of the Communications 
Act of 1934, which incorporates the Judicial Review Act of 1950, 5 U.S.C. 1031, et seq., 
ripe for consideration, is whether Section 7(b) (3), of the latter Act, 5 U.S.C. 1037(b) (38), 
bars this Court from referring such issues to a Master and, instead, requires their deter- 
mination by the United States District Court for the Southern District of Illinois. We 
have been unable to find any case involving review of an F.C.C. action where this provision 
has been employed. However, we do not believe that this provision was meant to detract 
from courts’ ‘“‘inherent power” to utilize masters in appropriate cases. Ea Parte Peterson, 
supra, at p. 312. Nor in any event does that provision necessarily apply here. For, the 
“genuine issue of fact’”’ referred to in Section 7(b)(3) seems to be limited to an issue pre- 
sented—hbefore this court—by the pleadings and affidavits of the parties. See Section 
7(b)(2). In the instant case, no party has filed any pleading or affidavit presenting any 
issue as to irregularity in the Commission proceeding; the issue arose instead as a result 
of the Supreme Court’s action, based on facts called to its attention (see pp. 7-8, Gov't. 
Br. in No. 235, Oct. Term, 1958). The inappropriateness of deeming Section 7(b) a bar 
to the procedure we have urged is highlighted here by the fact that the case would be 
transferred to the District Court for the Southern District of Illinois, where petitioner 
Sangamon Valley resides, even though petitioner has not raised these issues or, indeed, as 
yet stated any position thereon. 
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APPENDIX 


Pertinent Rules and Regulations of the Federal Communications Commission 
governing Rule Making Proceedings (22 Fed. Reg. 10995) : 

§$1.213 Comments and replies. (a) After notice of proposed rule making 
is issued, the Commission will afford interested persons an opportunity to 
participate in the rule making proceeding through submission of written 
data, views, or arguments, with or without opportunity to present the same 
orally in any manner. 

(b) A reasonable time will be provided for submission of comments in 
support of or in opposition to proposed rules, and the time provided will 
be specified in the notice of proposed rule making. 

(c) A reasonable time will be provided for filing comments in reply 
to the original comments, and the time provided will be specified in the 
notice of proposed rule making. 

(d) No additional comments may be filed unless specifically requested 
by the Commission or authorized by it. 

§1.216 Further notice of rule making. In any rule making proceeding 
where the Commission deems it warranted, a further notice of proposed 
rule making will be issued with opportunity for parties of record and other 
interested persons to submit comments in conformity with §§ 1.213 and 1.215. 

§1.217 Oral argument and other proceedings. In any rule making pro- 
ceeding where the Commission determines that an oral argument, hearing 
or any other type of proceeding is warranted, notice of the time, place and 
nature of such proceeding will be published in the Federal Register, and 
will be mailed to all parties to the proceeding. 

$1.218 Commission action. The Commission will consider all relevant 
comments and material of record before taking final action in a rule making 
proceeding and will issue a decision incorporating its finding and a brief 
statement of the reasons therefor. 


More broadly, we urge that even were the Commission’s procedure silent on 
this score, considerations of basic fairness would require a ban on ex parte pleas 
in this type of administrative proceeding— 


But “this type,” I add here, had to do with rulemaking— 


involving as it does an allocation of specific channels among several communi- 
ties, and a resolution of conflicting claims asserted by competing parties in 
relation to use of valuable spectrum rights. The need for fairness cannot turn 
on whether the label “quasi-legislative’ or “quasi-judicial” be applied. The 
outcome of this proceeding, we emphasize, affected particular interests in a con- 


crete, substantial way. 

I think this supports the presentation that Mr. Beelar is making 
this morning. 

You may proceed. 

Mr. Brexar. I think the Court’s opinion, in a sense, agreed with 
the argument just read by you, Mr. Chairman, in that it said in such 
proceedings they should be carried on in the open, free from ex parte 
influence. 

I wanted to refer to a statement given yesterday by Mr. Bicks in 
one respect. He, in his statement, was, I think, not fully appreciative 
that our bill does apply to rulemaking procedures which are adversary 
in character. He was pointing out that you cannot judge these by 
the label, rulemaking or adjudication, and he went on to say: 

What is important is the substance of the proceeding and the nature of the 
interest involved, where a particular proceeding, regardless of its label, in- 


evitably affects particular interests in a concrete and substantial way, fairness 
requires resolution of the issues on the basis of a full open presentation by 


interested parties. 

And I think this expresses the law as set forth in the Philadelphia 
Company case which I read this morning. Those are adversary pro- 
ceedings. And even though they may, in form, be rulemaking, they 
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are nevertheless of a character which should be dealt with on a public 
record. 

Senator Carrot. May I ask, in your capacity as a leader of the 
American bar, and you have done great work in this field, do any com- 
missioners of any of the agencies ‘of this Government seriously resist 
the point that you are making this m orning? It seems so clear to 
me, this is why im say it. Tam “really a novice in this field. I am not 
an administrative law lawyer, if I am a lawyer at all. But in this 
field I know nothing. But it is so clear to me in just 2 2 days of hearing 
and some study of this subject. Do any commissioners or their 
lawyers, their legal staffs, resist this concept ? 

Mr. Beexar. I don’t believe they do. I am hopeful that many of 
them, before your committee, will indicate endorsement or support, 

They may have certain difficulties with this, that or the other, which 
is understandable, but I am hopeful that many of them will support 
this legislation. 

Senator Carrout. The reason I put that question to you: I know 
that there are in this room this morning many folks from other 
agencies, and they have a right, we want them here, but I would like 
to have them go back—this i issue is so clear to me that I would like to 
have them go back and talk to their agencies, because a little bit later 

on we hope to call them in, and that is why we want to keep our cards 
on the table. 

This subcommittee is going to go into this with the agencies, we 
want their viewpoint, and perhaps they will support this | legislation 
or come in with stronger legislation. 

Mr. Brriar. The question you asked gets into this question, too: 
In rulemaking matters the agencies have been given broad delegations 
to write law C ongress might otherwise enact, they can do this without 
hearing proceedings. Of course, this adds to their discretion, and 
therefore there is a tendency, sometimes, to resort to discretionary 
action in rulemaking proceedings even though they involve new policy, 
substantial matters, controversial matters, which normally should be 
conducted in the open, as are most legislative committee actions. 

Senator Carrouy. I think, as vou have indicated, the formulation of 
a rule might have a tremendous impact upon the economy of an indus- 
try, and that rule may not necessarily at the outset be cne in which 
you would be required to give notice and hearing? 

Mr. Berrerar. And sometimes the rule is processed and decided 
within the agency, totally behind closed doors, without any public 
knowledge, affecting the whole industry, and is decided before it is 
known to the industry when it first appears in the Federal Register, 
and by that time it has been adopted, it is a proposal in form but it 
has been adopted. It would be hike Congress not allowing the public 
to know what legislation it has processed until it went into joint 
conference. 

Senator Carroti. And by the same token, such a rule might be 
formulated which would be beneficial to the industry which the 
agency is supposed to regulate, and against the public interest ? 

Mr. Bretar. All sorts of possibilities are involved. And one of the 
problems in rulemaking, which is not adversary, but which is clearly 
and legitimately legislative and most of it is—is the fact that with 
few exceptions it is the processing of it, from the time it is initiated 
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yntil it is adopted, this is all done without public participation or 
knowledge, or what have you. 

One of the remedies might be to have more of that type of activity 
conducted in the open. Iam not say ing that you shouldn’t have execu- 
tive sessions and discretion, but in most—with few exe eptions it is 
now pretty well behind-the-doors operation, until it is already 

scrubbed down and adopted by the agency. So that when a citizen 
sees these proposals, which are of substantial importance, he cannot 

ta hearing and he has got to convince the agency that they were 
wrong in adopting it, whic sh is a rather poor position to be in. 

Senator Carrot. Thank you, Mr. Beelar. 

Mr. Beetar. Now, section 2(a) is explicit as to those proceedings 
which are made subject to the act. We believe it to be helpful to 
specify those functions and activities which are intended to be wholly 
outside of the scope of this act. This is the pur pose of section 2(b). 
In other words, in 2(b) we have looked at the other side of the coin 
and we have clearly excluded from this act executive or administra- 
tive functions, rulemaking which is clearly legislative in character, 
and those activities which appropriately are not of courtlike or adver- 
gary character. 

We think it is advisable for this act to show that is excluded. We 
have excluded also investigations, because these are normally fact- 
finding inquiries, and we do not believe the agency shoud be deprived 
of conferences with industry people in those matters because these reg- 
ulatory agencies’ information is never complete. So we would not 
change that. 

Now, we have given consideration to, and are studying the possi- 
bility that maybe, different types of rules or regulations should be 
applied to that sort of activity. We think that is a different problem, 
however. 

S. 2374 would apply only to these proceedings where there is a right 
to notice and opportunity for hearing, and additionally the rulemak- 
ing proceedings which are clearly adversary in character, the agency’s 
notice in each such proceeding should spec ify whether it is or is not 
subject to the provisions of this bill. This is a kev provision of sec- 
tion 2(c), since this technique will resolve any uncertainty as to the 
application of this act in each and every proceeding. 

This technique also fortifies our conclusion against the need for 
definitions in this bill because even if acceptable definitions are drawn 
you would still have the problem of determining in each proceeding 
whether it did or did not fall within the terms of the definition. Since 
the technique employed in section 2(c) avoids any uncertainty as to 
the status of each proceeding we believe that definitions, whether 
desirable or not, are in this instance unnecessary. 

So much for the types of proceedings which are subject to the bill, 
and the requirements for the administration of this act. 

Section 3. Agency personnel subject to the bill: S. 2374 would have 
application only to those agency people who « onduet agency hearings 
or who partic ipate in the decision of agency cases. 

I think Senator Douglas yesterday made reference to the fact that 
this applies to those who have the power to decide. It does not reach 
agency staff people that are not involved in the decisional process. 
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This bill would reach only those persons who are responsible for the 
trial and decision of agency cases. This would include department 
heads, tribunal members, commission members, board members and 
trial examiners. These are the people who would be protected from 
ex parte influence and pressure and who would be subject to punish- 
ment if they permit themselves to get involved in conduct contrary 
to the act. 

I think Senator Douglas yesterday very wisely said that a law of 
this sort makes it easier for agency people to be ethical. 

It can be argued persuasively that the agency personnel subject to 
the act is too limited and the bill should include assistants to agency 
members, review staff personnel, or others who assist in agency deci- 
sions. While this is persuasive we would suggest that at least ini- 
tially that the act be limited as now drawn. The intent is that those 
who are responsible for the trial and decision of agency cases be held 
responsible for the proper conduct of these proceedings and that they 
should be held accountable for any improper conduct of their assist- 
ants or associates. 

Prohibited conduct: Section 3 makes it unlawful for agency deci- 
sional personnel to permit or consider any ex parte representations of 
any sort or to receive communications about a pending proceeding 
without properly disclosing the contents thereof. Thus, section 3 
makes it unlawful conduct for agency decisional personnel to partici- 
pate in any way in improper or ex parte activity. If such does oceur 
or is attempted, the requirement is disclosure. ‘The failure to disclose 
is subject to civil or criminal sanctions. 

Pendency of the proceeding: As to any particular proceeding, the 
prohibitions and requirements of S. 2374 would apply only during its 
pendency before the agency. This involves fixing a beginning and 
an ending of the proceeding. For the beginning, S. 2374 uses the 
date the proceeding is noticed for hearing and, we will recall, that 
under section 2(c) the notice of hearing will specify whether or not 
it is subject to this act. But it can be urged effectively that some 
proceedings start with the filing of a complaint or an application, or 
some other pleading, and in many instances this is true. In some 
proceedings the filing of a complaint initiates the cause of action. 
Where a complaint initiates a controversy as to which the complain- 
ant has a right to a hearing, it would appear to be unethical for the 
complainant thereafter to engage in private conferences with agency 
decisional personnel. 

Logically, such proceedings are pending from the date the com- 
plaint is filed, but I merely wish to point out that S. 2374 does not 
outlaw such private lobbying preceding the agency’s action in notic- 
ing the case for hearing. The termination date of a proceeding pre- 
sents little, if any, problem since this is the date when the case has 
been finally disposed of by the agency. This probably should include 
the date of the final decision, plus the period allowed for reconsidera- 
tion or for appeal. 

Senator Carroty. May I interrupt right there? 

Mr. Beexar. Yes. 

Senator Carroti. To give you a hypothetical case. Let us assume 
the FCC has issued an order prohibiting TV boosters. Let’s assume 
that throughout the West there are about 750,000 people living in the 
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hills and the dales and the valleys and the mountains, who are getting 
TV boosters, and they come to their Congressmen and their Senators, 
and the Senators and the Congressmen descend upon the FCC openly 
to get them to change that rule and to get them to cance] that order. 

Now, the making of that rule, whatever the reason, would be of 
great financial benefit to certain groups, if it remained unchanged, 
groups who were involved in certain business activity with reference 
to—l will give you an example: CATV;; it would be to their interest 
not to have TV boosters. And it would be to the interest of certain 
groups to force the change in the type of television equipment. It is 
estimated that in some areas it would cost each person receiving TV 
boosters several hundreds of dollars. So there is a property interest, 
there is a particular interest. 

Is there anything in this law that would prevent the Members of 
Congress from representing their States and their political subdi- 
yisions on economic questions or political questions ? 

Mr. Brexar. I don’t believe so. It would depend on whether or not 
there was an adjudicatory proceeding to terminate some individual’s 
authorization. I think that would be a courtlike proceeding. But 
I think the matter to which you refer largely involves the need for 
formulation of policy and this policy should take into consideration 
those who really do represent the public interest; namely, the elected 
officials of Government as to their regional matters. 

The only thing that would be required by our bill: If it is adjudica- 
tory, communications of the Congress would become a part of the 
public file. 

Senator Carroty. The reason I raise the question is many times 
there will be a broad public interest to be served by Members of 
Congress. This is what we are here for, to protect our community. 
And I would assume that we would have a right to appear openly or 
to write a letter in the protection of our own constituency, whether it 
isa county or acity oraState. The matter is now before the Congress 
right now on this very issue, and we are not going to try to answer it 
this morning, but I am thinking of the effect of this law. 

But, by the same token, if there is a particular interest involved in 
an adversary proceeding, any approach by the Member of Congress 
or a member of the executive department, that is made must be made 
like anybody else, into the record. And the adversary, the opponent, 
should be given notice of whatever is being said in that case. Is that 
the purpose of this bill? 

Mr. Breiar. This would apply if the matter is considered to be 
adjudicatory or adversary. It could be that the matter that you dis- 
cussed could be largely an inquiry into the formulation of policy or 
as to the—probably the legislative policy in Federal jurisdiction in- 
volved in this inquiry, which would be in an investigation stage pre- 
paratory to the formulation of proposed rules, in which case this bill 
would not apply at all. 

Senator Cute: For example, another case before the ICC is 
where there is migrant labor, and sometimes they will transport these 
people hundreds of miles. I am referring now to American citizens, 
in a truck, and they stand maybe for 20 hours, they and their whole 
family, and the driver may come from Texas clear into Colorado, drive 
24 hours. There have been many serious accidents, splattered all 
over the road, the drivers have fallen asleep. 
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Some of us have gone to the ICC to ask them to formulate regu- 
lations. We have done it openly. There would be nothing in this law 
to stop such a thing, would there ? 

Mr. Brrtar. No, sir. 

Senator Carrot. Supposing we also have problems where they are 
changing, as they do constantly, the airlines; for example, there is no 
trunkline going from Denver to Phoenix, Ariz. Some of us have gone 
before the Commission and talked about the economic problems of 
what they call feeder lines that are on subsidy. When we have a 
politic al or economic question there is nothing to prevent a Member 
of Congress from going before a Commission, even though it may be, 
in a sense, an adversar y proceeding, if it is done openly ? 

Mr. Brexar. Yes, that is correct. I don’t want to get too far afield 
in this problem 

Senator CarroLti. We are not getting far afield, because I can tell 
you this: If there is any bill—from my own experience sounding out 
on this issue, the Conroe Members of C ongress, are not going ‘to be 
circumscribed in their effort to go into the agencies and represent the 
people. This is why I raised this question. I think it is important. 

Mr. Beerar. In the first place, so far as this bill is ¢ oncerned, in ap- 
plications for airlines certificates—while the matter is under oonisid: 
eration administratively—it is entirely appropriate for any official, 
State or Federal, to present the information, views and statements, 
while that is under consideration administratively, because it may be 
granted without a hearing controversy. If there is a hearing contro- 
versy, then the only requirement would be that what re present: tions 
are made would be made either as a witness or openly in the public 
file of the agency, so that the litigants would know about it. 

Senator Carrotn. The reason I raised this is that I think it would 
be most unfortunate for us that the information get out that we are 
really trying to curb the Congress, or may I say the executive branch 
or the Attorney General in their effort to make a better ruling, as 
long as it isn’t favoritism or undue influence through the back door. 
Isnt that what this bill strikes at ? 

Mr. Beexar. That is right. I might also add that in some of the 
agencies the people who are actually processing the rulemaking are 
not those who decide cases. Those people would not be covered by this 
bill. This bill would only apply to those people who are responsible 
for the decision of controversies. 

Senator Carrouu. Yes. 

Mr. Beexar. In other words, it doesn’t foreclose the conduct of 
agency personnel about the status of matters or about any operations 
of these agencies. 

Senator Carrott. Senator Dirksen would like to ask some ques- 
tions. 

Senator Dmx«sen. Mr. Beelar, Mr. vom Baur, General Counsel for 
the Navy, appeared before the Harris committee and testified on 
page 52 of the transcript 

Senator Carroiu. He is going to testify later. 

Senator Dirksen. He appeared before the Harris committee of the 
House of Representatives, and on page 52 of the reported transcript 
he had this to say : 
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I think the fact we must all face is that the most general or casual inquiry 
py a Congressman earries a great deal of weight in this Government. 

The general theme of his testimony was that our present system is 
wrong, and that contradictions and prohibitions must. be placed in 
the statute in order to obtain ethical conduct, with all of which I 
thoroughly disagree, of course. I thoroughly disagree with some of 
these concepts that have been uttered, and no doubt will be uttered 
and have been uttered which reflect upon governmental personnel and 
their integrity. Of course, I go on the theory that if a person isn’t 
honest he oughtn’t to be in the Government in the first place. A mis- 
take was made and he ought to be summarily discharged. 

However, I would like to proceed on the theory that he is presumed 
to be honest and not susceptible of influence in making a decision. I 
doubt whether you can make a person honest by words placed in a 
statute. 

But now going back to his statement, there is a clear implication 
in what Mr. vom Baur said that if I lift the receiver and call up a 
member of a regulatory agency, even in the form of a casual inquiry, 
it “carries a great deal of weight in Government.” 

The inference, of course, is that this would be an effort to influence. 

Now, let’s relate that for a moment to section 5 of the bill that is 
before us. Just toskeletonize it, section 5 says that it should be unlaw- 
ful for any person, with intent to influence the consideration or deci- 
sion of a proceeding, to communicate ex parte, directly, or indirectly, 
with any agency or hearing officer. Then there are two exceptions. 
One is “unless there are circumstances authorized by law.” Let’s stop 
there for a moment. 

Certainly there is nothing in the law that authorizes me to call up 
the Chairman of the CAB, or ICC, or FCC, or SEC, or any other 
agency. 

Then the other exception is: “except upon reasonable notice to all 
parties of record.” So if it were an adversary proceeding on which 
I was calling, I would have to notify everybody who is a part of the 
proceedings in order to keep myself out of the toils of the law. 

Now, the language of this section says “It shall be unlawful for any 
person.” Now, let’s get a direct answer to that. Does that mean 
a Senator, in your judgment? 

Mr. Brexar. It would include any—yes, sir. 

Senator Dirksen. Does it include a Congressman ? 

Mr. Brexar. Yes, sir. 

Senator Dirksen. So if any Senator or any Congressman comes 
within the purview of section 5, that word “person” applies to him? 

Mr. Brevar. It would include other Government officials, also, but 
it would only apply where there was a criminal intent to influence an 
adjudicatory decision by talking with the person who is responsible 
for trying it or deciding it. 

We testified yesterday that we are as much concerned as anybody 
that we don’t put these agencies out of bounds to the citizens, to the 
lawyers, or to the officials in Government, Members of Congress, in 
their day-to-day activities, which is entirely appropriate. And we 
certainly have excluded any application here that this bill would dry 
up any sources of information. 
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Senator Dirksen. Well, now, let’s see—— 

Mr. Beexar. I 

Senator Dirksen. No; let’s take a few specific examples. I want to 
find out where I am. Ever since 1933, when I came here as a fresh- 
man Congressman, I have been calling every agency in Government in 
the interest of my constituents. I expect I am going to continue to do 
it whether this becomes law or not, and I am sienid this bill is not go. 
ing to become law with my sanction, because I don’t go that far. 

I make the case just as clear as crystal, so the whole world may 

; > 
know. But now let’s get the specific examples. There is an airline 
let us say X, based in Chicago. I know the president and all the per- 
sonnel and a good many of the pilots. There is another airline based 
in Missouri, my neighboring State. I don’t know very much about 
it. But there is a petition or an application pending before CAB 
and they both want to be certified for a stop in Iowa, so I call up the 
Chairman of the CAB and I say: “Look, Mr. , X Airlines has 
an application pending. I know these people, they are good, reliable 
operators; they are good solid citizens. I just want to know what the 
status of the matter 1s.” 

Mr. vom Baur says in his testimony that any casual inquiry ear- 
ries great weight. That word “weight” is synonymous with “in- 
fluence,” in my book. Now, is that an adversary proceeding or isn’t 
it ? ; 

There are two people contesting for a profitable right, and I would 
say that was adversary in character, wouldn’t you? 

Mr. Beewar. In the initial phase; no. 

Senator Dirxsen. Leave out the initial phase. 

Mr. Beexar. Until the proceeding was noticed for hearing. 

Senator Dirksen. Let’s just assume all that. There has to bea 
notice for a hearing; that is a hearing procedure. The hearing has 
run quite a long time. It is pending before the Board, it may be 
pending before one Commissioner, for all I know, but anyway it is 
pending, it has been noticed. And a right is involved. Two contest- 
ants. That makes it adversary. One wants it, the other wants it. So 
I call up and inquire and I say a kind word about my constituents in 
Illinois. Now, section 5 says “any person”—I am “any person.” The 
fact that I have a momentary political title doesn’t divest me of my 
character and habiliment as a person, as defined by the law. I have 
called up—in this bill “communicated”—so I have communicated 
with them. It is ex parte because I did this on my own, on one side of 
this case. There can’t be any question as to whether this fits me. 

I wasn’t authorized to do so, so there is no exception to apply to me, 
I didn’t call up the other side and tell them I was going to doit. You 
just don’t do it that way in practical affairs. So you see, none of 
those exceptions apply to me. I am clearly within the provisions of 
section 5. 

Now there is only one other thing that has to be resolved: “with 
intent to influence.” I suppose almost any court would say I had it 
if the court could see or ae the conversation or see it reduced to 
writing, where I said, “these fellows are friends of mine, they are good 
constituents, I just want to say a kind word in their behalf.” 

These people get lost down here in this baffling, bewildering laby- 
rinthine Government. Even we Senators get lost in it. I sometimes 
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wonder what the average citizen would do if he didn’t have the op- 

ortunity to come down here and talk with us and see what his rights 
are, and where he has to go, and whether we can’t do a little something 
for him. So you see, this bill applies to me now. I have met every test 
insection 5. Ihave committed an unlawful act. 

Now, it says “if it is a willful violation.” The court would almost 
have to say it is willful. There were no urgings, no gremlin sitting on 
my shoulders whispering, “Don’t do it, don’t do it.” Why, just out of 
the goodness of my heart I did it. I did it deliberately and with full 
intent. That makes it willful. So I am subject to a fine of not more 
than $10,000 or imprisonment of not more than one year, or both. I 
am in a fix. 

Is that a good rationalization of that section ? 

Mr. Buexar. I don’t believe so, sir. 

Senator Dirksen. You tell me where it is wrong. 

Mr. Beexar. I intend to come to that. Let me say I have the same 
problem as you described. I have occasion to, day in and day out, in- 
quire what the status of proceedings is, but I don’t have to go to the 
trial examiner who is conducting the hearing in that case to ascertain 
that information. 

Senator Dirksen. I went way beyond the trial examiner; I didn’t 
even bother with him; he is just an intermediary, I went where the 
decision is to be made. The Commissioner I talked to would have a 
vote. If it is a five-man commission and I get three votes on that com- 
mission for my constituent, everything is hunky-dory. So I went 
right to the point where the decision is made. 

fr. Beecar. Let me explain. Our bill is intended to protect the 
integrity of the proceeding. We are not aiming at any type or class 
of individual, but we think the integrity of the proceeding can be pro- 
tected only if it is protected totally. Now, we are quite aware of the 
important responsibilities of Congress; we are quite aware that they 
are the elected representatives who speak authoritatively for the public 
interest. 

Senator Dirksen. That isn’t what this bill says. 

Mr. Bretar. I simply want to say that the aspect of this legislative 
program which may be of concern to Congress—I assume it is likely 
of concern to other heads of departments and committees—this we 
might suggest is a matter which Congress itself should consider: to 
what extent should the Member of Congress intercede in courtlike 
proceedings of individual persons, to what extent they might draw 
some line as to what would be considered by Members of Congress to 
be appropriate in this context. 

The case you mentioned would be much more difficult if you had 
used a regular television proceeding, because—— 

Senator Dirksen. Let’s take the television example; that is an 
easy case. 

Mr. Beriar (continuing). Beeause the statute of the Congress 
makes an issue in every case the character of the applicant. If a 
Member of Congress calls up the chairman of the agency and says, 
“I just want to know the status of the ease, and by the way, this 
applicant is a good friend of mine and a man of the highest character 
inmy State,” his character may be very much at issue in this proceed- 
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ing. So you see, if you want to testify as to his character, it would be 
best to do it on the record. 

Now, there is a case which is tougher. But as I say, we are not 
attempting, Senator, to tell Congress what it should or should not 
do. Weare trying to lay before this committee an important problem 
one not of our creation, but one which we think the public interest, 
the litigants, and in our judgment the airlines people and the broad. 
casters, would like to have their cases decided on the record, and J 
don’t know in my experience, any of them, lawyers or litigants, that 
do not want their cases decided on the record. I hope you appreciate 
that point of view. 

Senator Dirksen. Oh, I do. Let’s take a look. First, I do not 
want to go to jail; secondly, I can’t afford to pay a $10,000 fine. More 
importantly, I do not want to be all over the front page because I did 
what I thought was my representative duty in looking after the affairs 
of 10 million people in the sovereign State of Illinois. We will now 
take another specific example. You said television. That is good, 

Here is Town A, and there are three applicants for a V channel. 
I know every one of them. They are my friends. They vote for me, 
Some of them may be a little closer than others, for all I know, but 
in any event it is an adversary proceeding when that application is 
pending because all three want this right. 

So the proceeding stays on the record for quite a while, and then 
the first situation arises: An attorney comes to see me. He is repre- 
senting group Z. They are one of the applicants. He says: “Look, 
we want that television station. You have friends down there, 
haven't you? Call them up and see whether you can’t do us some 
good. Make some inquiry; get some hint of how soon it is going to 
be decided, how it will be disposed of; get as much information as 
you can.” 

Mind you, that is the attorney for the applicant saying that. Why, 
for 26 years my office has been full of attorneys who come with mis- 
sions like that. Now, you see, I can plead the fifth amendment and 
say, “I am sorry. I just can’t answer your question. I can’t make 
any comment.” 

He will probably say: “Well, what kind of a friend are you, any- 
way? Don’t you look after your constituents?” 

What am I going to say tohim? Am I going to lift the receiver 
and see what information I can get? 

Two weeks later, the chief applicant of group Y comes down, not 
the attorney, but one who is a part of the group that made the appli- 
cation and says: “Look, we have this application pending down there. 
Call up Joe Doak and ask him about it. Tell him you are interested.” 

Do I call him up or do I say: “I am sorry, but we just passed an 
act up there in Congress. It has a section in it, section 5, which I 
have to read to you.” 

He will say: “Oh, you don’t have to read me anything. Are you 
representing the people in Illinois? Are you going to call down 
there? I don’t know those fellows; I don’t even know where the 
office is. All I want isa little service.” 

Mr. vom Baur says even a casual telephone call has great weight 
in Government. 
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And then the other group comes. Now, here you have two kinds of 
situations: first, the attorney came, then a friend of mine. They 
say, “Look, I want you to do this.” They have been doing it for 26 
years. If I had ever kept a list it would look like Martindale’s Direc- 
tory. [Laughter. ] | 

Senator Dirksen. These are hard situations and they go on every 
day. I have a half dozen calls in my office I have to make after a 
while to some agencies. If this law is on the books, I have to dust 
it off and say, “Wait a minute, any exceptions here? Can I do this 
or does the law say I may goto jail?” 

But they are my people. They sent me down here. And they can’t 
find their way around in Washington. The Federal Register is enor- 
mous now and the records on administrative decisions would fill this 
room. 

That is a baffling, bewildering thing for the people to confront. So 
what could they do? They do the natural thing and say, “I will call 
upmy Senator. I will tell himaboutit.” _ ; 

Now, I want to know whether this is the jumping-off place, whether 
I am inhibited or whether I am going to continue to serve in a repre- 
sentative capacity, even though Mr. vom Baur says the system is 
wrong and must be changed by stopping these ex parte communica- 
tions. He says it about the boys on the Hill just as well. He says: 
“Mr. Chairman, that is the basic standard or criterion that I would 
lay down here. The only way that I can see that this would be 
stopped is for Congress to enact a flat prohibition against ex parte 
communications by Congressmen * * *.” 

He is the General Counsel of the Navy. I had three Navy officers 
in my office this week. I have them every week. What do you think 
they are interested in? Why, in legislation. So Mr. vom Baur wants 
to develop a one-way street. They shall be able to come up and see 
me about the legislation they want, but I must not call them up about 
something that is pending down there. Because we are supicious of 
the integrity of people in Government it looks to me like we now 
are going to dump them all in the straitjacket, including the 98 Sen- 
ators and the 435 Congressmen. When the Hawaiian Senators get 
here there will be 100 Senators. 

Now, this is the practical side, Mr. Beelar. I am just distilling a 
quarter of a century of experience around here. I know what a fellow 
has to do in public service, because people can’t do it for themselves. 
If I make a casual inquiry, Mr. vom Baur says: “It has great weight.” 
Well, if the court took that view, they would say this was willful and 
that the law had been violated. 

That is a fine fix for a Senator to be in who holds up his hand, takes 
an oath to support the Constitution and the laws, and who has the 
responsibility of making law. 

Mr. Brevar. I can’t respond for Mr. vom Bauer on his behalf. He 
will be here. 

Senator Dirksen. You have got to respond for yourself; you are 
representing the American Bar Association. 

Mr. Brexar. That is right, for myself I do. I think your statement 


is illuminating in focusing on the important issue that we have that 
is presented in this bill. 
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Senator Carrotu. Mr. Beelar, that is the purpose of the creation of 
this subeommittee, as I conceive it, because of the practice that has 
grown up—I am sorry—the Senator from Illinois, I will not say any- 
thing against your viewpoint until you return. 

Senator Dirksen. I will be right back. 

Senator Carroit. Because, as I warned Mr. Beelar a while ago, you 
see this is bothering some Members of the Congress. I want to say 
for the record now, that is the purpose of this hearing. The purpose 
of this hearing is to shut off ex parte, private communications, whether 
by Members of Congress or members of the executive branch of the 
Government, or anybody else, because implicit in this whole concept 
is the decision in the Sangamon Valley case, which was on remand by 
the Supreme Court of the United States. I want to read this into the 
record. A little bit later on I will call this to the attention of my 
colleague, the distinguished Senator from Tllinois. 

I am reading from page 6 of the decision: 

On behalf of the United States, the Department urges that whatever the pro- 
ceedings may be called, it involved not only allocation of TV channels among 
communities but also resolution of conflicting private claims to a valuable 


privilege, and that basic fairness requires such a proceeding to be carried on in 


the open. We agree with the Department of Justice, accordingly, the private 
approaches— 


I want to repeat this— 


accordingly, the private approaches to the members of the Commission vitiated 
its action and the proceeding must be reopened. 

This means that if a Member of Congress or a member of the execu- 
tive branch, in private ex parte communication with a member of the 
Commission, influences or has influenced—I am not talking about the 
casual approach—it will vitiate the proceeding. The courts have 
spoken. 

Now, by the same token, as I understand this legislation, or my pur- 
pose in being here as a chairman, or I wouldn’t have taken on this 
difficult task—it is a task on which we will be here for a long time. I 
was not sent here by the people of Colorado to come into this jungle 
that has grown up here for 25 years. I have other important work to 
do. But I see the tremendous importance of this issue. And I say, 
would any Senator or Congressman dream of going to the back door 
of a court where there is an adversary proceeding, to try to influence 
the judgment of that court? Because of the traditions that have 
grown up I like to believe as a lawyer the judge would throw the Sena- 
tor or Congressman out on his head, and the same rule ought to apply 
in agencies on adversary proceedings. 

I take the position—while I haven’t been in the Senate too long, I 
had two terms in the House—never on one single occasion have I 
sought to go into a commission to influence its Judgment in an ad- 
versary proceeding. And when lawyers ask me to do this, I say 
“Nothing doing, you handle your own case. If there is some dis- 
crimination against you, I will move in to protect you.” 

The other side of the coin, it seems to me, in the remarks of the 
distinguished Senator from Illinois, is this: If Chicago can move in 
with its Senator, why ¢an’t Missouri move in with its Senator? And 
then you don’t have really a decision on the merits, but you find out 
how many Senators you can get on each side of the fence or how many 
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Congressmen or how much influence you have in the White House or 
the executive branch. And this is what brings the issue here to the 
forefront. 

Now, we have to be practical about this thing. The Congress has 
created many agencies and they are supposed to be independent, but 
the President of the United States appoints these Commissioners— 
and I am not talking about the present President, any President— 
and every thinker in this field, the leading writers in this field, know 
that primarily it is the type of men that are appointed to these Com- 
missions that determine, more than even the law we write, the effec- 
tiveness of the procedures and administrative law. Almost every 
writer agrees with that concept. 

Now, by the same token, there has grown up through the years—I 
think the able Senator from Illinois has pointed out what has grown 
up through the years, and it ought to be stopped. This is the pur- 
pose, as I believe. I don’t agree entirely with the bill before us, but 
with its general concept I do agree. Members of Congress, the exec- 
utive branch, have no right to call a Commissioner to influence his 
judgment in an adversary proceeding, in my opinion. 

Now, I understand that there are pressures—they come on me from 
home, too—on airlines cases. I know a little bit about airlines cases 
and I have been in politics a little while and I know many of these 
industries work both sides of the fence with political contributions. I 
know the friendships come in, and they have forces working here all 
thetime. Thisis what creates the problem. And there are tremendous 
pressures upon the Commissioners and upon their staffs. And I agree 
completely with the Senator from Illinois that there has grown up this 
great. fourth branch of Government, and the question is, How do you 
bring them into line? It has no historical background, it has no 
tradition, such as we have in the legal profession, so we may have to 
create on by statutory enactment. 

Now, I understand there is another phase of this, too, in the growth 
and the spread of bureaucracy, where sometimes it is very difficult for 
a litigant to come in here and know where to go and how to work. So 
it is a close question. But, basically, this is a moral question, an 
ethical question, and I feel very strongly that Members of Congress 
should not interfere in adversary proceedings. And we have had 
ample evidence—I was going to ask Mr. Beelar, why does the Ameri- 
can Bar Association push this bill? What is the reason? 

Mr. Brrevar. I am happy to explain. I would like to say also that 
our Atlanta resolution, which Mr. Randall referred to yesterday, took 
the position that we needed to deal with this problem by legislation, 
and in part this was due to the fact that Members of Congress do get 
involved in these proceedings, and that problem is an issue which must 
be dealt with. Officials in other executive agencies than the agency 
trying the case can get involved in the proceedings. So it raises an 
important question whether we want to change this environment. 

he law which Congress passed says that these cases which are 
adjudicatory shall be decided exclusively on the record, and this 
record goes up to the appellate courts. 

Senator Carrot. You haven’t quite answered my question. 

Mr. Beetar. I would like to say 
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Senator Carrot. You haven’t quite answered my question now—— 

Mr. Breiar. The lawyer, the lawyer, and I can say this from 25 
years’ experience, the lawyers that I know, the colleagues that practice 
in these fields, would prefer that they try the cases and decide them on 
the record, because if lawyers inv olved i in these cases, trying them on 
the record, and if actually the decision is motivated by ex parte in- 
fluence, then it no longer becomes a legal decision, it ‘becomes some 
other kind of a decision. 

The lawyer doesn’t like this. Sooner or later this reflects upon the 
profession, and when it reflects upon the profession this hurts the legal 
profession. I wanted to tell the Senator that in my experience the 
lawyers that are my colleagues are not seeking to run to the Hill in 
these adversary proceedings. In fact, some of the notorious proceed- 
ings that have been referred to in the House, the lawyers appearing 
before the agency did not know, had no knowledge of the back-door 
maneuvering that was going on in the cases that they were handling 
before the agency. But the members of the bar want the public—it 
is a matter of the public protection. 

The public protection demands that the citizen have a fair hear- 
ing, and he can’t have a fair hearing unless it is decided on the record, 

Senator Carrotz. And in the absence of the Senator from Illinois, 
what I wanted to say was that as I conceive the purpose of this sub- 
committee, and the studies of the American bar, no matter what has 
happened in the past, I hope that if the evidence is clear, if there is 
reason for it, we could begin to move ahead in this field that we 
haven't touched for 13 years. And I wanted to put the question to 
you now: Why does the American Bar Association come forward now 
with a bill setting up criminal penalties? What is the reason for it? 
Why do you come now ? 

Mr. Brexar. Well 

Senator Carrotu. Why did you not come 5 years ago? 

Mr. Brear. Well, this had been a matter of : anxiety to us ever since 
we had the mushrooming of the agencies during the thirties, when the 
American Bar Association advocated that if we are going to have 
judicial functions performed by agencies we had better think about 
setting up specialized courts. And part of the legislative program 
we have now is to take some of these functions which are totally 
judicial in character and put them in specialized courts, like we have 
done in the cases of taxes, patents, and custom duties, and that sort 
of thing. 

Now, if we cannot protect the integrity of these proceedings and 

avoid litigants and lawyers being involved in influencing these pro- 
ceedings, then, as we see it, the only answer is to reopen the question 
of taking judicial functions out of the agencies and putting them into 
a specialized court. 
enator Carroit. You have not quite answered my question. I 
mean there must be a basic reason. I, in my opening statement here, 
said it is apparent from the press reports; it has now become common 
knowledge that there is something wrong with the system of admin- 
istrative law. You evidently have been here in Washington for a 
long time, you have seen this, you know what is going on. Is that 
the reason you have come up here with legislation ? 
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Mr. Bretar. Well, of course we have been aware of the notoriety 
that has been given to the inquiries that have started. But even be- 
fore that, we have become aware through trade press and through 
various magazine stories and editorials that something is wrong in 
the way the agencies are handling their judicial functions. They 
are missing their intended purpose of providing for fair hearings 
and a means of expeditiously adjudicating the rights of citizens in 
these various areas. We feel that part, that fundamental to a fair 
hearing is the requirement that the decision be made on the record, 
because these records go up to the courts and you want to, when you 
go to the court, you want the record made that had motivation in 
arriving at the decision, not have a record that says one thing know- 
ing that the decision was based upon other considerations. 

Senator Carroti. May I say to my colleague, the Senator from 
[llinois—he had stepped out for just a moment—I want to call to 
his attention this Sangamon case in which the court said, and I read 
the last line: 

We agree with the Department of Justice. Accordingly, the private ap- 
proaches to the members of the Commission vitiated its action and the pro- 
ceeding must be reopened. 

Now, with reference to Members of Congress calling on adversary 
proceedings I think they do their client and constituents a great harm 
in view of the court’s now having spoken. Not in one case, but they 
have spoken in several cases. 

For my own part—whether it is a criminal penalty—and we will 
go into this later on and will examine it very carefully—we are not 
going to have an easy job to sell this to the Congress at all, and we 
have to make it crystal clear what the issue is and how it affects them 
in representing their constituents. 

But I say this: No Member of Congress, no member of the executive 
branch, in my opinion would dream of calling a judge either by tele- 
phone or any other way approach him to influence or to ask him about 
a decision that he has before him. 

Now, I had hoped that we could put these adversary proceedings 
in the same category as we do court decisions. Therefore, if we do 
that it would save the Congress a great deal of trouble, and we could 
instill this in the Commissioners themselves to say, when a Member 
of Congress or a member of the executive branch talks to them, “TI 
am sorry this is an adversary proceeding, I cannot discuss it with 
you.” 

Now, what Congressman or what Senator would claim that he could 
not represent his constituency if he received that sort of an answer? 

Mr. Breetar. Let me continue with the section 4. 

Senator CarroLt. Yes, you may proceed. 

Mr. Bretar. Agency decisional personnel subject to section 3 of the 
act are required by section 4 to promptly disclose the contents of any 
ex parte communication, and this disclosure is required to be made a 
matter of public record in the agency’s file with notice to the parties 
to any proceeding as to which the ex parte communications may 
relate. In the absence of conduct otherwise unlawful, compliance 
with the disclosure provisions of the act would render the agency 
decisional personnel immune from the civil or criminal sanctions 
imposed by this bill. The disclosure immunity however is not in- 
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tended to be misused as a license for engaging in improper ex parte 
activity, because this is clearly denominated as unlawful by section 
3. This provision in its broad purpose and effect would actually pro. 
tect. agency decisional personnel from attempts at influencing or pres. 
sure. ‘The disclosure provisions, it should be observed, do not directly 
make the disclosed information a matter of evidence in the pending 
proceeding, instead the ex parte matter is put in the agency’s public 
file. With the ex parte information having been made public any 
party to the proceeding would be at te to offer the ex parte matter 
in evidence in the proceeding. The disclosure of any improper 
ex parte activity should be made at once, and presumably 2 or 3 days 
delay would be a maximum. Under some circumstances even 1 day’s 
delay may be prejudicial. 

The receipt of ex parte communications such as mail presents a dif.- 
ferent problem than telephone calls or person-to-person conferences, 
In the latter the agency member directly participates, whereas in the 
receipt of mail this is generally a passive action. Therefore we sug- 
gest a revision of S. 2374 as shown by appendix D to Mr. Randall’s 
statement. We would emphasize here however, that agency decisional 
personnel can and do have their mail screened so that it is entirely 
practical to prevent improper communications about pending cases 
from coming to the attention of decisional personnel. This act will 
require some agencies to revise their routing instructions as to certain 
classes of preferred mail, but in the interest of protecting the integrity 
of agency proceedings we believe this is necessary and desirable. 

Before concluding this analysis of sections 3 and 4 I might make 
three observations: First, what we are reaching is improper ex parte 
influence in pending cases. The bill does not deal with giftmaking 
and other forms of misconduct. Possibly it might be revised to pre- 
vent decisional personnel from receiving anything of value which is 
in any way related to pending proceedings. I merely point out that 
bribery in whatever form, including rather innocent giftmaking, is 
not within the scope of S. 2374. 

Secondly, there are certain proper ex parte actions in connection 
with proceedings which are well recognized in the courts. Such ex 
parte actions I believe without exceptions are subsequently disclosed 
and made a part of the proceeding, for example, an application for 
a deposition. 

Thirdly, sections 3 and 4 do not change agency organizations or 
functions. It does not provide who should preside over cases, neither 
does it provide who shall participate in agency decisions. As to 
these matters, S. 2374 leaves the law where it now stands. Much can 
be said against the existing practice, now more or less prevalent, of 
agency staff personnel having rather free access to agency decisional 
personnel in presenting arguments or facts about the trial or decision 
of agency case. S. 2374 does not reach this problem except to the 
extent that it holds agency decisional personnel responsible for the 
fair conduct of agency proceedings, and since the basic purpose of 
this bill is to assure that such agency proceedings are decided exclu- 
sively on the pleadings and evidence of record, it is implicit in this 
purpose that litigants have knowledge of the facts and of the con- 
tentions which are presented or considered by agency personnel in the 
trial and decision of agency cases. This assurance is indispensable 
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to the function of judicial review because the appellate record is a 
facade unless it contains the facts and grounds which in truth 
motivated the agency’s decision. 

Senator Dirksen. I will have to go to the floor directly, Mr. Beelar, 
but I want to be sure to get this question in the record or this obser- 
vation: It seems to me it would be helpful if you could amplify your 
statement and include some specific examples, quite a number, as to 
hypothetical situations that would come within the provisions of 
section 5. 

Now the chairman was so eminently correct when he said this is 
not an easy case to sell the Senate, because Senators will say: “Sup- 
pose this kind of a case, how does the bill affect it?” And there will 
be innumerable questions and innumerable hypothetical situations to 
which they will want answers. 

I think the statement is going to require a good deal of grounding 
in that respect. That is somewhat in eae of the line of ques- 
tioning that I conducted a little while ago, because this is a tre- 
mendously important matter. It involves a question of representa- 
tion as well as conduct, particularly, if a mere inquiry as to the 
status of an adversary proceeding that may exist before any tribunal 
or agency in government is such that this bill would apply. 

We will have to have all the answers to it. I will want all the 
answers. I will want to know what to say and to do. When the 
Harris committee was making headlines I did a program on 15 TV 
stations and 60 radio stations and I simply seid to people: Don’t 
let it deter you from sending your inquiries and doing as you have 
always done, because I evaluate my representative character in a 
certain fashion and I intend to discharge that responsibility the best 
I know how, without exerting influence but certainly*representing my 
people. I am very disturbed about the language in this bill because 
I know when the refinements of interpretation are applied to it you 
cannot tell what the ultimate result will be. I think you will agree 
with that conclusion. 

Mr. Brevar. We are quite concerned with this issue, yes. 

Senator Harr. Mr. Chairman, if I may clarify that—and Mr. 
Beelar might be hesitant—I think the witness explained to Senator 
Dirksen that inquiry was not, in his view, prohibited by this proposed 
legislation. You can find out the status of that TV application with- 
out talking to the Chairman of the Commission. Was that not the 
response in substance ? 

Mr. Brevar. Very correctly. 

Senator Harr. To which the Senator from Illinois said he did 
not care about the clerk, he wanted to talk to the chairman. 

Mr. Bretar. I think our own thinking is that inquiry as to status 
is not an attempt as such, not an attempt to influence. Now it is 
pretty hard to draw a line once you go beyond and seek to have some- 
thing expedited, this may be very prejudicial to the otherside. But we 
have the same problem on the outside, of finding out what the status 
of proceedings is, what is involved, and be able to understand them. 
We are fully sympathetic and appreciate that Members of Congress 
have the right to know what these agencies are doing. 
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Senator Harr. But you take the position that if you want to testify 
with respect to the character of an applicant that you had better 
do that on the record ? 

Mr. Beevar. That is evidence, and it is evidence that the other 
side should be confronted with and have a right to cross-examine 
about. 

Senator Dirksen. Now, Mr. Beelar, just look at the practical] 
aspects of the matter: Here is a Commission and one of the members 
of the Commission comes from Illinois. What would be the natura] 
thing to do? Call up the clerk? Why certainly not. You would 
call up the person in the Commission that you know in order to get 
information. That is the most natural thing in the world. I might 
not know the clerk. I might not know the Chairman, but I know this 
fellow. I may know the hearing examiner, I may know a member on 
the staff. Well, searching my mind I would say: “Let us see, who do 
T call?” With two and a third million people diffused through this 
Government, you start looking through the directories. Of course 
after you have been on the ground here a long time you grow up 
with people. When you go to a cocktail party, you may see a member 
of a commission. You may see him two or three times, you may see 
him a dozen times. I suppose some of them I have seen a hundred 
times in 25 years. You say: “Hi, Joe.” You know him by his first 
name. You know something about his family. What is the natural 
thing todo? You say: “I will call up Joe Doak, I know him, I have 
seen him, I know all about him.” It does not mean you have any 
particular influence, but that is the fellow that you would call. 

The other day when I called up the Interstate Commerce Commis- 
sion, I thought “Wait a minute. Who do I know down there.” Sud- 
denly I remembered a fellow who used to be up here on the Hill. I 
know him very well. I said: “I will call him up and make inquiry 
and find out.” That is the practical situation that confronts you. 

As Mr. vom Baur said, if this is the general impression—(to Senator 
Hart) Were you here when I read this? 

Senator Harr. Yes. I am worried about the Chicago Diversion 
case in front of the Supreme Court, and I hope there is no Illinois 
Supreme Court Justice on that bench. [Laughter. ] 

Senator Dirxsen. “I think the fact we must all face is that the 
most general or casual inquiry by a Congressman carries a great deal 
of weight in this Government.” We get back to that. 1 presume 
there is a general feeling that that is true. I get credit for weight 
in government that I do not have and do not deserve. 

Off the record. 

(Discussion off the record.) 

Senator Dirksen. I am just putting this in a practical frame to 
show what happens when people grow up together here. If I want 
to do business with the Navy, I call up some admiral that I know, 
and I know a good many. If I want to call up the Army, I call up 
Secretary Brucker. I have known him for 30 years. When I made 
my first speech in Michigan he was there, and I have known him inti- 
mately ever since. 

So you cannot draw that kind of a line. Suppose I call the secre- 
tary of the Commission and say: What is the status of so and so! 
She may be a charming young lady, but may not know me from 
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Adam’s off ox. Just knows of me by name, that is all. And she may 
give a casual answer and may be I do not want a casual answer. So 
that is the way you pursue it as a practical matter. 

But those are the answers you have to have when this bill goes to 
the floor of the Senate for consideration. 

Senator CARROLL. May I say at this point, I cannot resist the desire 
to respond in view of Senator Hart’s observation. I am sure he did 
not want it to sound that cynical, but by the same token we might 
have friends who have been appointed to the Federal bench who have 
adversary hearings and by virtue of our profession, and the ethics 
that have grown up, we would not dream of calling a Federal judge 
and asking about his decision, or asking about the status of the case 
and saying: Now, Joe, how is ‘the Chicago sewage case coming before 
the Supreme Court? We would not dream of doing that. 

Now if we can inculcate the same spirit and tr adition and ethics in 
adversary proceedings, it does not need to curb us in representing our 
constituency on those matters which are open, which are political, 
which are economic; but where you have vested rights of individuals, 
sometimes of great value, I think it is wrong. T think it is wrong 
for a Member of Congress, I think it is wrong for the executive branch 
to find out whom they know and how they can wiggle in. How could 
a lawyer, how could a man who represents litigants, how would he 
ever know what the outcome of his case is? They would be stacking 
up Congressmen on this side and the executive branch on the other, 
and this is very—well, it is contrary to all traditional, judicial con- 
cepts, and this is what we are t talking about in adversary proceedings. 

And the other point that impresses me a great deal; with the 
growth of this bureaucracy, we can so squeeze in the legislative branch 
that we cannot represent our people at all. But I think if we con- 
fine our thinking to adversary proceedings, whether we do it by 
criminal statute, or not, but somehow build up in the minds of commis- 
sioners, yes in Members of Congress, yes in the executive branch, the 
habit of keeping their nose out of private litigation; if we can do ‘that 
we will have made a great step forward. We have not done it, we 
all know that. This is not reflecting any discredit on anybody. We 
have not done it. The question is can we do it? That is the func- 
tion and purpose of this subcommittee. 

Senator Dirksen. That involves that rather fine question, Mr. 
Chairman, of how to insulate an elected official from the people who 
sent him here. 

Senator Harr. To pursue it, you described three constituents all of 
whom were eager to serve the public by means of a television station. 
Do you think that you serve even all of those three if wou make this 
more than just routine call to the Commission on behalf of one? 

Senator Dirksen. They are all your constituents, you try to treat 
them fairly. 

Senator Harr. But you call and describe it—and you do it so elo- 
quently [ Laughter. | 

Senator Harr. The character of one of these fellows. 

Senator Dirksen. That was a hypothetical case. Since we are in 
the practical domain, I will show you how I handled it. We had five 
savings and loan associations that were opposed to the extension of 
Federal regulation over a given area of their operations, and they 
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all came down here. They were all my friends, but there was a 
conflict between them. 

So I resolved it by going down with all of them before the hear- 
ing examiner. I said: “I will not take the part of anybody, but [ 
will introduce you all at the hearing and stay with you until the 
hearing is over.” You see, that is the way it was resolved. 

Senator Harr. And there is nothing in the legislation which the 
witness is discussing that would prevent anything like that, is there? 

Senator Drrxsen. No, except that there is this little problem: If 
I had to do that every day I would have no time to answer the mail, 
look at any legislation, or do my duties as a Senator. 

Senator Carroti. That is the purpose of this law. 

Senator Dirxsen. I have to go to the floor. I wish you success, 

Senator Carroti. That is the purpose of this law. If we could pass 
such a statute as this, then we could say: Iam sorry, gentlemen, I can- 
not violate the law and I am sure you would not ask me to do it, and 
I warn you, you had better not do it. And it would seem to me that 
if we have this, it would give protection to the Members of Congress, 
to the executive branch, and to the commissioners themselves, be- 
cause they could say, as one said to me the other day, that when a 
certain Senator called him he said: I will be happy to do it for you, 
Senator, if you will change the law. I cannot do it today. When you 
change the law I will do it for you. 

Now, this is our real problem. This may be a little bit away from 
the testimony that you intended to offer, but we have hit the nub 
of the thing. This is why this subcommittee was created. And if 
I felt that there was no desire to change this law I would not waste 
5 minutes on this subject. I have too much work to do. 

But I think we are growing now into something new and I hope— 
and I commend the American Bar Association for trying to blaze a 
trail in this field, and I hope other bar associations, the Federal bar, 
and I hope other commissioners and other agencies will move forward 
in this field. 

There has been a great deal of talk about the Congress. The White 
House had better quit sticking its nose into some of these decisions, 
too. And the other Cabinet officers, the other groups in the executive 
branch of Government. There has been too much of it even on the 
part of Members of Congress and it ought to stop in adversary pro- 
ceedings, whether we pass this or not, because the public opinion is 
mounting on this issue. This is what I was trying to get you to say, 
Mr. Beelar, that you are not just here theorizing in a vacuum, that 
there are specific cases, A, B, C, D, on down the line, and that is the 
reason. I hope it is one of the reasons that the American Bar Asso- 
ciation decided to come forward with this legislation. 

Mr. Brerar. Very well put. Also we see these stories create a 
lack of public confidence in these agencies, and even though in one 
place, why, it creates an area of suspicion with respect to others. 
This loss of confidence in getting fair play, or having a hearing mean 
anything, is very discouraging to a member of the bar. 

Senator Carrott. Senator Hart, I did not mean to shut you off. 
Do you have further observations at this point ? 

Senator Harr. No. 
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Mr. Beexar. I do not believe this bill prohibits Members of Con- 

ess from inquiring about a case of an agency member. But I think 
if they get very much farther beyond the identification, I think the 
agency member could very well say “I am sorry, that is a pending case 
before us and I cannot discuss it with you, but I will refer you to so and 
so or have so and so call you and give you the full information about 
it.’ And people who are not involved in the decision of the case could 
very well, and should be able to, give Members of Congress, lawyers, 
litigants, information about the status of this case, what the issues 
are and who is involved and what have you. This bill does not prevent 
that. ; , 

Senator Carroti. As a matter of fact, is this not true? Many 
times when the proceeding has reached the adversary stage it has not 
gone to the commissioner at all, it may be in the hands of the trial 
examiner and the commissioner would have no knowledge of the case 
anyway. If he got a call from the executive branch or a Member 
of Congress, he would then have to plow back through to find out, 
and this would raise question in the staff’s mind. Some cases here 
on record—one specific case I know, where a trial examiner was in 
the midst of litigation and the report was that the White House called 
in to a commissioner and had the trial examimer suspend the hearing 
on the case and the lawyers stood there with their briefs. 

Now this is a direct interference with an adversary proceeding. 
I do not know whether it affected the outcome of the case, but this 
is the sort of thing that has to be stopped, whether it is a Member of 
Congress or any official, or any individual; whether it comes from 
political headquarters, any political headquarters, it has to be stopped, 
and that is the purpose of this hearing. 

Mr. Brexar. I have just a little more to conclude my statement. 

Section 5 reaches the litigants before the agency and any other per- 
son in any way acting for or on their behalf and outlaws all ex parte 
activity except that authorized by law. Again this is limited to the 
agency’s decisional personnel. The key provision of S. 2374 is the 
protection of agency decisional personnel from improper ex parte 
conduct. If they can be protected, the attempt of ex parte influence 
by litigants and others will pretty much vanish, but of necessity im- 
proper ex parte conduct by litigants and others on the outside must 
be prohibited, and S. 2374 deals effectively, we believe, with both the 
would-be “influengor” and the intended “influencee.” Violation of 
section 5 by litigants or others is subject to the civil or criminal sane- 
tion stated which is appropriate for this type of legislation. 

Mr. Bicks yesterday thought legislation involving criminal sanc- 
tions—and this legislation involves both civil and criminal sanctions— 
said he thought it might be helpful, but he emphasized that perhaps 
in these proceedings it would be sufficient, if you find out that there 
is wrongdoing, to withdraw the privilege. He had in mind I think 
some of these licenses. 

Well, this might appear all right in licensing cases, but it would 
not apply in cases like imposing sanctions such as the Federal Trade 
Commission does. There what Mr. Goldfine was trying to avoid was 
not getting a privilege, he was trying to avoid a sanction. You can 
have wrongdoing even though you do not havea privilege. Also if you 
rely upon simply the withdrawing of a particular privilege in the event. 
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of wrongdoing, this is dealing with the case after the horse has left 
the barn, so to speak. We think there should be legislative policy 

dealing with this thing in a preventive way which would set up guide- 
lines and standards which would prevent these difficulties from oe- 
curring. 

A few general observations. As noted above, S. 2374 does not reach 
or disturb functions of agencies which are executive in character, 
Neither does this bill reach rulemaking actions which are clearly 
legislative in character, i.e., those having prospective and general 
application and effect and which are clearly not adversary in char- 
acter. While some specifications of conduct may be needed as to such 
agency legislative proceedings, the American Bar Association at this 
time is not prepared to make any such recommendation. Prohibited 
ex parte conduct is a judicial concept and we feel that it would be 
wrong to tell citizens that they cannot freely contact Government 
agencies about the day-to-day ‘Government activities of concern to 
them, exc ept as to those proc eedings which are court-like in character, 

I think Senator Douglas made a very excellent observation yester- 
day when he said this bill strikes at one of the tentacles of the admin- 
istrative law problem. 

S. 2374 is thus limited in scope to the single purpose of protecting 
the integrity of agency proceedings which are subject to notice and 
opportunity for hearing, and those which are adversary in character, 
S. 2374 does not reach other problems in the field of administrative 
law, such as conflict of interest. It is our belief that the improper 
ex parte influence problem can be isolated and made the subject of 
separate legislation. I shall conclude the analysis of S. 2374 with one 
final observation, namely, this bill exampts no department or agency 
and no proceeding which by law is subject to notice and opportunity 
for hearing. When we are dealing with the subject of improper ex 
parte influence, which to the extent indulged in is corruption of Gov- 
ernment, there is no basis for any exemption. We should not exempt 
corruption. Therefore, whatever proceedings or functions or de- 
partments or agencies may be exempt from the Administrative Pro- 
cedure Act, those exemptions have no application whatever to S. 2374. 
S. 2374 is intended to apply and should apply across-the-board to all 
departments and agencies of Government which are exercising or 
which may have been granted powers to try and decide cases w hich 
are subject to notice, opportunity for hearing, and judicial review. 
This would include, in my judgment, tribunals which without statu- 
tory authority are nevertheless engaged in the trial and decision of 
court-like proceedings at the agency level. 

We in the American Bar Association who have worked on this sub- 
ject for more than 2 years believe that S. 2374 represents the minimum 
of a legislative program for dealing effectively with the problem of 
influence and pressures in agency proceedings about which there has 
been so much notoriety and public concern, S. 2374 would contribute 
much to improve public confidence in Government and to dispel the 
cloud of uncertainty as to proper and improper conduct which now 
shadows the agency proceedings. : 

That concludes my prepared statement. I would like to take just 
a moment to refer to title I of S. 600. The statements on this subject 
will be presented by other witnesses, but I would like to answer thie 
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chairman’s question about the intended independent status of the 
office which we are recommending be created. 

I think this office would be more independent than any other so- 
called independent agency—and I think I can just name 10 reasons. 
In section 101 we prov ide that the office shall be an independent 
agency in the executive branch of the Government. Now that phrase- 
ology is taken from the organization of the Tax Court of the United 
States in 26 U.S.C. 1100. The only difference in our language is that 


we used small caps on “executive branch” whereas the Tax Court 
uses capital letters. 


Senator Carroti. Why is that necessary at all? 

Mr. Beevar. We use it as a precedent. I do not say it is desirable. 
But I think the status of the independent character is ascertainable 
from other provisions. For example, in the same sentence it says “and 
shall not be subject to the Reorganization Act of 1947, as amended.” 
This office could not be reorganized by the Executive. Congress has 
created independent agencies which the Executive has transferred into 
departments. This cannot be done. 

No. 2, I think the amount of salary indicates that it is at a depart- 
ment level, which we think is necessary. Now we may have been 
caught up by inflation in the amount specified, but the intent would 
be that this director would have status equal to an executive depart- 
ment. Also in 103 we provide for 10 years. In other words, he has 
a 10-year term. Also he cannot be removed at the discretion of the 
President but only for cause which is named in the bill. And he does 
have prov ision for retirement pay. 

In providing for this legislation, rightly or wrongly, we took : 
good look at the organization of the Administrative Office of the U.S. 
Courts in 28 U.S S.C. 601. The director of that office is appointed and 
removable by the Supreme Court. We also took a good look _ the 
organization of the Office of the Comptroller General in 31 U.S.C. 41. 
You will recall in that office there is a term of 15 years, not re oc 
able and he can be—although he is appointed by the President, he can 
be removed only by a joint resolution of the Congress. There are 
other provisions such as seal. In 107 this director can report to the 
Congress and to the President and from time to time he can submit 
recommendations directly to the Congress. In other words, he does 
not have to submit legislative recommendations to the Bureau of the 
Budget, but he can submit directly to the Congress. The fact that he 
is dealing with the subject on an across-the-board basis, examiners 
and so forth, indicates a clear intention on our part to make this a 
very independent office. 

I thank the chairman for the opportunity to make those observa- 
tions. 

Senator Carrotu. Thank you, Mr. Beelar. 

Senator Hart, do you have further questions? 

Senator Harr. Thank you. No, Mr. Chairman. 

Senator Carroty. Judge McDonald? 

Mr. McDonatp. No, Mr. Chairman. 

Senator Carroty. Mr. Bolton-Smith ? 

Mr. Borton-Smirn. Mr. Chairman, the only questions are those 
with reference to dr afting, and I think those might be appropriately 
postponed to a later time if Mr. Beeler will continue to be available. 














108 ADMINISTRATIVE PROCEDURE LEGISLATION 


Senator Carroty. I am sure Mr. Beelar will be with us on other 
occasions. You have been very, very helpful to us. 

Mr. Kennedy, do you have any questions at this time? 

Mr. Kennepy. My questions also go to drafting and they can be 
deferred until Mr. Beelar’s later appearance. 

Senator Carrotu. I wonder on these questions of drafting, they are 
technical, perhaps we could discuss those not for the record but if we 
ever get to the phase where we are marking up the bill, why we can 
discuss that in off-the-record discussion with the committee. 

Mr. Kennepy. Mr. Chairman, one of these questions I might ask 
Mr. Beelar at this time. Both in the bill as it is introduced and in 
the suggested revision, the hearings which are subject to this bill 
are those which are subject to notice and opportunity for hearing 
and required by law to be based on a hearing record, with the phrase 
“by law” slightly modified in the amendment. 

Mr. Brevar. Yes. 

Mr. Kennepy. Does that mean by statute ? 

Mr. Beexar. Statute and decision of courts. In several instances 
the law does not provide for right of hearing but the courts have 
held that if the law is constitutional it must provide for right of 
hearing. I think this is true in some of the Post Office Department 
actions. 

Senator Carrotu. That isa very good point for the record. 

Thank you very much, Mr. Beelar. 

(The prepared statement of Mr. Beelar is as follows :) 


STATEMENT OF DONALD C, BEELAR ON BEHALF OF THE AMERICAN BAR ASSOCTATION 


My name is Donald C. Beelar. I am a member of the bar of the District of 
Columbia where I have been engaged in the private practice of law since 1934, 
I am a partner in the firm of Kirkland, Ellis, Hodson, Chaffetz, and Masters. 
Since 1934, I have engaged in various bar association activities in the field of 
administrative law. Presently, I am chairman of the American Bar Associa- 
tion’s Special Committee on the Federal Administrative Practice Act and I am 
the immediate past chairman of the section of administrative law. The special 
committee is authorized to present the views of the American Bar Association 
on 8. 600, the Federal Administrative Practice Act. In the case of S. 2374, 
the authority of the special committee is shared with the administrative law 
section, the chairman of which is Mr. John Gage of Kansas City who will testify 
on this bill. 

SECTION ANALYSIS OF S. 2374 


The scope and purpose of S. 2374 we believe can be made clear by a section- 
by-section analysis of the bill. 


Section 2. Proceedings subject to the bill 


S. 2374 would apply only to the courtlike functions of an agency and those 
which are adversary in character. Since agencies perform mixed functions, ju- 
dicial, legislative, and executive, it is necessary to delineate those courtlike and 
adversary functions which must be protected from backdoor influence and 
pressure. While this delineation is not easy, we believe that it can be accom- 
plished and with reasonable certainty. Courtlike functions, wherever per- 
formed in the Government-complex, have certain fundamental characteristics 
which are universal. In these proceedings there is a right to notice and oppor- 
tunity for hearing. Also there is a right to judicial review of one kind or 
another on whatever record is made before the agency. These proceedings 
look to an order or action having application to named persons. Such pro- 
ceedings are clearly judicial in character and their integrity must be maintained 
if we are to have public confidence in Government and fair and just agency 
litigation. 


her 


are 
can 
ask 
in 
bill 
ing 
ase 


ices 
ave 
_ of 
ent 


TION 


t of 
934. 
ters, 
d of 
cia- 

am 
cial 
tion 
374, 
law 
stify 


tion- 


hose 
, ju- 
and 
and 
com- 


stics 
)por- 
d or 
lings 
pro- 
‘ined 
ency 


ADMINISTRATIVE PROCEDURE LEGISLATION 109 


These agency proceedings which are courtlike or adversary in character may 
pe classified into three groups. The first are adjudications of the type subject 
to sections 5, 6, 7, and 8 of the Administrative Procedure Act. The second are 
those proceedings generally referred to as formal rulemaking. These pro- 
ceedings, although not defined as “adjudications,” are nevertheless subject to the 
procedures which are applicable to adjudications, namely, the right to notice 
and opportunity for hearing, ete. The decisions in these formal rulemaking pro- 
ceedings are also required to be made exclusively on the pleadings and evidence 
of record and the record made before the agency is subject to judicial review. 
There should be no difficulty in the understanding of the agencies, the litigants 
or the public as to those proceedings in the first two categories. The third cate 
gory would include those rulemaking proceedings which, although legislative in 
form, are nevertheless adversary in character for reasons unique to the par- 
ticular proceeding. We are inclined to the view that such adversary rule 
making proceedings cannot be satisfactorily defined, but must be ascertained 
on a case-by-case basis and we believe that the agency in its sound discretion 
ean make such a judgment. When such a proceeding is adversary in character 
we believe that its consideration and decision should be confined to the record 
free from any ex parte influencing. An illustration of such a proceeding is the 
ease decided by our circuit court of appeals on May 8, 1959, Sangamon Valley 
Television Corporation v. United States. This proceeding, although rulemaking 
in form, was a controversy between particular individuals with regard to a 
specific television assignment and it was certainly adversary in character. The 
eourt of appeals held that basic fairness requires that such proceeding be carried 
on in the open and that the exparte attempts to influence the Commissioners in- 
validated the Commission’s action. It will be recalled that in the late thirties 
Congress passed he Walter-Logan bill which according to recollection would have 
required notice and opportunity for hearing in rulemaking proceedings. While 
this was vetoed and may have gone too far, it does reflect a mood that the agen- 
cies when acting legislatively should not do less than the committees of Congress 
in according citizens notice and opportunity for hearing in important proceed- 
ings, although legislative in character. The Administrative Procedure Act gives 
the agencies almost unlimited discretion not to hold hearings in rulemaking ac- 
tions, but when these proceedings involve matters of substantial importance 
which affect directly the rights of particular individuals and involve a resolution 
of controversies between the agency and a citizen or between citizens they should 
be subject to proceedings and decision in the open. SS. 2374 would leave this 
matter in the sound discretion of the agency, but there is a clear intent that such 
proceedings which are adversary in character should be subject to the provisions 
of this act. To make this intention explicit in appendix D we have added a 
sentence at the end of section 2 which would require rulemaking proceedings 
which are adversary in character to be made subject to the provisions of the act. 

Exempt functions.—While section 2(a), we believe, is explicit as to those pro- 
ceedings which are made subject to the act, we believe it to be helpful to specify 
those functions and activities which are intended to be wholly outside of the 
scope of this act. This is the purpose of section 2(b). 

Technique of administration—Since S. 2374 would apply only to those pro- 
ceedings where there is a right to notice and opportunity for hearing, and addi- 
tionally the rulemaking proceedings which are clearly adversary in character, 
the agency’s notice in each such proceedings should specify whether it is or is 
not subject to the provisions of this bill. This is a key provision of the act, 
since this technique will resolve any uncertainty as to the application of this 
act in each and every proceeding. This technique also fortifies our conclusion 
against the need for definitions in this bill because even if acceptable definitions 
are drawn you would still have the problem of determining in each proceeding 
whether it did or did not fall within the terms of the definition. Since the tech- 
nique employed in section 2(¢c) avoids any uncertainty as to the status of each 
proceeding we believe that definitions, whether desirable or not, are in this 
instance unnecessary. 

So much for the types of proceedings which are subject to the bill, and the 
requirements for the administration of this act. 


Section 3. Agency personnel subject to the bill 


8. 2374 would have application only to those agency people who conducted 
hearings or who participate in the decision of agency cases. Thus this bill 
would reach only those persons who are responsible for the trial and decision 
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of agency cases. This would include department heads, tribunal members, com- 
mission members, board members, and trial examiners. These are the people 
who would be protected from ex parte influence and pressure and who would be 
subject to punishment if they permit themselves to get involved in conduct con- 
trary to the act. It can be argued persuasively that the agency personnel sub- 
ject to the act is too limited and the bill should include assistants to agency 
members, review staff personnel or others who assist in agency decisions. While 
this is persuasive we would suggest that at least initially that the act be limited 
as now drawn. The intent is that those who are responsible for the trial and 
decision of agency cases be held responsible for the proper conduct of these pro- 
ceedings and that they should be held accountable for any improper conduct of 
their assistants or associates. 

Prohibited conduct.—Section 3 makes it unlawful for agency decisional per. 
sonnel to permit or consider any ex parte representations of any sort or to 
receive communications about a pending proceeding without properly disclosing 
the contents thereof. Thus section 3 makes it unlawful conduct for agency 
decisional personnel to participate in anyway in improper ex parte activity. If 
such does occur or is attempted the requirement is disclosure. The failure to 
disclose is subject to civil or criminal sanction. 

Pendency of the proceeding—As to any particular proceeding the prohibitions 
and requirements of S. 2374 would apply only during its pendency before the 
agency. This involves fixing a beginning and ending of the proceeding. For 
the beginning, S. 2374 uses the date the proceeding is noticed for hearing and 
we will recall, that under section 2(c) the notice of hearing will specify whether 
or not it is subject to this act. But it can be urged effectively that some pro- 
ceedings start with the filing of a complaint or an application, or some other 
pleading, and in many instances this is true. In some proceedings the filing of 
a complaint initiates the cause of action. Where a complaint initiates a con- 
troversy as to which the complainant has a right to a hearing, it would appear 
to be unethical for the complainant thereafter to engage in private conferences 
with agency decisional personnel. Logically such proceedings are pending from 
the date the complaint is filed, but I merely wish to point out that S. 2374 does 
not outlaw such private lobbying preceding the agency’s action in noticing the 
ease for hearing. The termination date of a proceeding presents little if any 
problem since this is the date when the case has been finally disposed of by the 
agency. This probably should include the date of the final decision, plus the 
period allowed for reconsideration or for appeal. 





Section 4. Agency disclosure 


Agency decisional personnel subject to section 3 of the act, are required by 
section 4 to promptly disclose the contents of any ex parte communication, and 
this disclosure is required to be made a matter of public record in the agency’s 
file with notice to the parties to any proceeding as to which the ex parte com- 
munications may relate. In the absence of conduct otherwise unlawful, com- 
pliance with the disclosure provisions of the act would render the agency 
decisional personnel immune from the civil or criminal sanctions imposed by 
this bill. The disclosure immunity however is not intended to be misused as a 
license for engaging in improper ex parte activity, because this is clearly de 
nominated as unlawful under section 3. This provision in its broad purpose and 
effect would actually protect agency decisional personnel from attempts at in- 
fluencing or pressure. The disclosure provisions, it should be observed, do not 
directly make the disclosed information a matter of evidence in the pending 
proceeding, instead the ex parte matter is put in the agency’s public file. With 
the ex parte information having been made public any party to the proceeding 
would be at liberty.to offer the ex parte matter in evidence in the proceeding. 
The disclosure of any improper ex parte activity should be made at once, and 
presumably 2 or 3 days delay would be a maximum. Under some circumstances 
even 1 days’ delay may be prejudicial. 

The receipt of ex parte communications such as mail presents a different 
problem than telephone calls or person-to-person conferences. In the latter 
the agency member directly participates, whereas in the receipt of mail this is 
generally a passive action. Therefore we suggest a revision of section 2874 
as shown by appendix D. We would emphasize here however, that agency de 
cisional personnel can and do have their mail screened so that it is entirely 
practical to prevent improper communications about pending cases from coming 
to the attention of decisional personnel. This act will require some agencies 
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to revise their routing instructions as to certain classes of preferred mail, but 
in the interest of protecting the integrity of agency proceedings we believe this is 
necessary and desirable. 

Before concluding this analysis of sections 3 and 4 I might make three 
observations: First, what we are reaching is improper ex parte influence in 
pending cases. The bill does not deal with gift making and other forms of 
misconduct. Possibly it might be revised to prevent decisional personnel from 
receiving anything of value which is in anyway related to pending proceedings. 
I merely point out that bribery in whatever form, including rather innocent gift 
making, is not within the scope of the bill S. 2374. Second, there are certain 
proper ex parte actions in connection with proceedings which are well recognized 
in the courts. Such ex parte actions I believe without exceptions are subse- 
quently disclosed and made a part of the proceeding, for example, an application 
for a deposition. Third, sections 3 and 4 do not change agency organizations or 
functions. It does not provide who should preside over cases neither does it 
provide who shall participate in agency decisions. As to these matters, S. 2374 
leaves the law where it now stands. Much can be said against the existing prac- 
tice, now more or less prevalent, of agency staff personnel having rather free 
access to agency decisional personnel in presenting arguments or facts about the 
trial or decision of agency cases. S. 2374 does not reach this problem except to the 
extent that it holds agency decisional personnel responsible for the fair conduct 
of agency proceedings, and since the basie purpose of this bill is to assure 
that such agency proceedings are decided exclusively on the pleadings and evi- 
dence of record, it is implicit in this purpose that litigants have knowledge of 
the facts and of the contention which are presented or considered by agency 
personnel in the trial and decision of agency cases. This assurance is in- 
dispensable to the function of judicial review because the appeal record is a 
facade unless is contains the facts and grounds which in truth motivated the 
agency’s decision. 


Section 5. Improper conduct of litigants and others 


Section 5 reaches the litigants before the agency and any other person in 
any way acting for or on their behalf and outlaws all ex parte activity except 
that authorized by law. gain this is limited to the agency’s decisional per- 
sonnel. The key provision of S. 2374 is the protection of agency decisional 
personnel from improper ex parte conduct. If they can be protected the attempt 
of ex parte influence by litigants and others will pretty much vanish, but of 
necessity improper ex parte conduct by litigants and others on the outside must 
be prohibited, and S. 2374 deals effectively, we believe, with both the would-be 
“influencor” and the intended “influencee.” Violation of section 5 by litigants 
or others is subject to the civil or criminal sanction stated which is appropriate 
for this type of legislation. 

General observations.—As noted above, S. 2374 does not reach or disturb func- 
tions of agencies which are executive in character. Neither does this bill reach 
rulemaking actions which are clearly legislative in character, i.e., those having 
prospective and general application and effect and which are clearly not ad- 
versary in character. While some specifications of conduct may be needed as to 
such agency legislative proceedings, the American Bar Association at this time 
is not prepared to make any such recommendation. Prohibited ex parte conduct 
is a judicial concept and we feel that it would be wrong to tell citizens that 
they cannot freely contact Government agencies about the day-to-day Govern- 
ment activities of concern to them, except as to those proceedings which are 
courtlike in character. 

S. 2874 is thus limited in scope to the single purpose of protecting the integrity 
of agency proceedings which are subject to notice and opportunity for hearing, 
and those which are adversary in character. S. 2374 does not reach other 
problems in the field of administrative law, such as conflict of interest. It is 
our belief that the improper ex parte influence problem can be isolated and 
made the subject of separate legislation. I shall conclude the analysis of S. 2374 
with one final observation, namely, this bill exempts no department or agency 
and no proceeding which by law is subject to notice and opportunity for hearing. 
When we are dealing with the subject of improper ex parte influence, which 
to the extent indulged in is corruption in government, there is no basis for any 
exemption. We should not exempt corruption. Therefore whatever proceedings 
or functions or departments or agencies may be exempt from the Administrative 
Procedure Act, those exemptions have no application whatever to S. 2374. S. 2374 
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is intended to apply and should apply across the board to all departments anq 
agencies of government which are exercising or which have been granted 
powers to try to decide cases which are subject to notice, opportunity for hearing, 
and judicial review. This would include, in my judgment, tribunals which 
without statutory authority are nevertheless engaged in the trial and decision 
of courtlike proceedings at the agency level. 

We in the American Bar Association who have worked on this subject for 
more than 2 years believe that S. 2374 represents the minimum of a legislative 
program for dealing effectively with the problem of influence and pressures ip 
agency proceedings about which there has been so much notoriety and public 
concern. §. 2374 would contribute much to improve public confidence in govern. 
ment and to dispel the cloud of uncertainty as to proper and improper conduct 
which now shadows the agency proceedings. 

Now, what is the pleasure of the committee? We have Mr. Gage, 
who has come in here from Kansas City, and Mr. vom Baur, and Mr. 
Feldman is in from New York. Mr. Cushman is also here. What 
is the pleasure of you gentlemen ? 

Mr. Gage, can you give me some idea about how long your testi- 
mony is? 

Mr. Gage. Mr. Chairman, that perhaps would depend on the—— 

Senator Carroty. Length of the questions? 

Mr. Gace. Questions that might be asked, any of which, if they are 
asked, I would be glad to have asked and to attempt to answer. 

Senator Carron. I don’t want to hurry anyone. 

Mr. Gace. It wouldn’t take me very long, I don’t believe. 

Senator Carrot. How are you fixed, Mr. vom Baur, for this after- 
noon, or would you go through now? 

Mr. vom Baur. This afternoon is entirely agreeable to me. I have 
a 10-page statement, about 4 pages of which are directed to ex parte 
communications and the balance to S. 600. 

Senator Carroiy. I think it very important, in view of the fact that 
your remarks were read—how are you fixed for tomorrow morning? 

Mr. vom Baur. I plan to go to New York on the 8 o’clock plane. 

Senator Carrotu. I see. Just one moment until I eae hate with 
counsel. 

Mr. Feldman, what is your schedule? 

Mr. Ferpman. I will be available until noon tomorrow, sir. 

Senator Carrouu. I see. 

I observe that tomorrow most of our witnesses are going to talk 
about S. 600 and you can see I wasn’t too far wrong when we sched- 
uled S. 2374. This is the nub of this—this question of ex parte hear- 
ings. I wish some of you gentlemen would give some attention to 
that, too. 

I see Mr. vom Baur is also going to talk about S. 2374. Supposing, 
Mr. Gage, we continue with you now. Are you going to be here 
tomorrow? Had you planned on being here tomorrow? 

Mr. Gage. I planned—I would like to go back tomorrow afternoon, 
or tomorrow evening, if possible. 

Senator Carrotu. If we can go now until 1 o’clock, let’s see what we 
can get in today. 

Mr. vom Baur, are you in a position to stay with us until 1 o’clock? 
We will try to get Mr. Gage and Mr. vom Baur and Mr. Feldman— 
just a moment. You want to get out today, don’t you? 

Mr. Fetpman. No,sir. Ican be here until noon tomorrow. I have 
to get out by 12 tomorrow. 
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Senator Carroty. Mr. Cushman, what is your situation ? 

Mr. CusuMAN. I am available any time, sir. 

Senator Carrot. I would like to make this recommendation, if it 
meets with your approval, gentlemen: We can have Mr. Gage and 
Mr. vom Baur now. We will try to go to 1 o’clock and then we will 
see what the situation is. Mr. Cushman and Mr. Feldman could 
eome on in the morning, and then we will have Mr. Sellers, Mr. Reif- 
snyder, and Mr. Zwerdling. 

Is Mr. Zwerdling here today ? 

Mr. ZwerRDLING. Yes, sir. 

Senator Carrot. Is that convenient for you tomorrow ? 

Mr. Zwervuine. That will be fine, Mr. Chairman. 

Senator Carroty. All right, supposing then we proceed. 

Mr. Gage, if you will come forward, please. 

Mr. Gage, we are very happy to have you in here to testify on this 
important bill. 

Mr. Gace. Thank you, Mr. Chairman. 

Senator Carrot. [ am glad you were here to hear the exchange this 
morning, so you will understand 

Mr. Gace. I was very, very much interested. I believe it really 
laid right on the line one of the major problems that has arisen. 

Senator Carrott. We would be happy to have you solve it for us. 





STATEMENT OF JOHN B. GAGE, CHAIRMAN, SECTION OF ADMINIS- 
TRATIVE LAW, AMERICAN BAR ASSOCIATION 


Mr. Gace. Mr. Chairman and members of the committee, for the 
record, my name is John B. Gage. My home is in Kansas City, Mo. 
Iam a member of the law firm of Gage, Moore, Park & Kreamer. I 
have practiced law, been a member of the bar in Missouri since 1909. 
My experience as a lawyer through the years and also for three terms 
mayor of Kansas City, Mo., with the so-called and I think improperly 
called administrative agencies of government, whether Federal, State, 
or municipal, and in certain instances with the judicial reviews of 
their actions, has led me for many years to take great interest in the 
improvement of their procedures, both from the standpoint of fair- 
ness and efficiency. 

I am presently a regional vice president of the National Municipal 
League, now called the National Civic League, an organization which 
deals with and studies the matter of improvement, where practical, 
of governmental procedures in all branches of government. 

I know you, Mr. Chairman, know about the work of that organiza- 
tion because you took part in its work last summer out in Colorado 
Springs; it is an important work. I am also the present chairman of 
the Section of Administrative Law of the American Bar Association, 
and appear at this hearing in that capacity. 

The resolutions of the house of delegates of the association au- 
thorizing support of legislation such as is proposed in S. 2374 have 
been presented to the committee by John D. Randall, a prior witness, 
and the president-nominee of the association. 

Mr. Beelar, chairman of the special committee of the association on 
this subject, charged jointly with the section of administrative law 
in promoting legislation of this character, has just finished his testi- 
mony. 
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Now, I am not going to undertake to retread the ground which 
they as well as Senator Douglas have so well covered, ‘both as to the 
background and the necessity, the immediate necessity for the pro- 
posed legislation, or as to the details of the pending bill. I am glad 
to answer and hope you ask any questions that may occur to you 
dealing with the subject. 

Now, my further statement, I believe, should be prefaced with 
recognition of the fact that no one man. in or out of government, 
however broad his experience may have been, can from that experience 
have knowledge of all of the problems and situations which confront 
the Federal agencies in the exercise of their administrative, legisla- 
tive, and judicial powers. 

As has been pointed out to you, and was in Judge Randall's testa- 
mony, even in one of those fields the breadth and scope of their power 
and their authori ity, and their exercise of it, is today almost fantastic. 

In answering a questionn: ire recently put out by the House Com- 
mittee on Legis: itive Oversight, one of these agencies—out of the 
100 or more—the Interstate Commerce Commission, listed 44 types of 
rulemaking proceedings for which hearings were not required by 
statute, 14 types for which hearings were “required, and 33 general 
categories of judicial and quasi- -judicial power, as well as m: ny activi- 
ties in which its action and authority was purely administr: ative or 
ministerial. Yet, we call them administrative agencies, when actu- 
ally they are acting in leu of Congress in connection with legislation 
and in lieu of courts in connection with judicial decision. 

If a study were made of the types of activities in the Department 
of Agriculture, in the administration of the some 50-odd regulatory 
acts committed to that department, which concern practic ally every 
farmer in the country that either thinks of growing any basic com- 
modity or being really active in the production of agricultural pro- 
duction of agricultural products, you would find that if its activities, 
legislative or judicial, were classified by type, or category, that it 
would be exercising even a greater number of types of both legislative 
power and types of judicial power than the ICC reported that it 
exercised. 

Well, you could go on and on, agency by agency in that task. Now, 
the conclusion I draw from this is that any act which, as this act does, 
is intended uniformly to apply to all Federal regulatory agencies, 
must be drawn and phrased with the greatest care. This proposal, 
I believe, as substantially embodied in “S. 2374—but I believe is im- 
proved if the suggestions made during the testimony of Mr. Randall 
and Mr. Beelar are adopted—meets that. test. 

I shall, however, comment on the changes proposed, at least one of 
them, in S. 2374 later on in my remarks. 

This draft, S. 2374, has been given long and careful consideration 
in the section of administrative law, in the Board of Governors, 
House of Delegates of the Bar Association. As the chairman said 
of this hearing, it is not an easy, but rather a difficult, job to fashion 
legislation in the practical situation. In the section, we have com- 
mittees composed of practitioners and agency members familiar with 
activities and procedures of all of the more important F ederal 
agencies. 
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The various drafts of legislation on this subject, I, as chairman, 
have submitted for comment to these special committees, and revisions 
have led us to the present draft substantially in the present form as 
it has been introduced and is before this committee. Now, no one, 
rightly, desires to hamper the sound efficiency of any F ederal agency. 
In fact, this section works all the time in the direction of increasing 
that efficiency, expediting their proceedings, and at the same time 
insuring as far as possible their fairness. It was this situation, 
broadly, which resulted finally in the formulation of a bill that is 
admittedly of minimum scope in its application, applying in a man- 
datory way only to the judicial, quasi-judicial, or adjudicatory fune- 
tions of the agencies, as distinguished from legislative rulemaking. 

Those familiar with the subject matter were, without exception, 
fully cognizant of the great importance of fairness and freedom from 
undue external ex parte pressures in rulemaking procedures. Now, 
because of certain questions I have heard asked here and the sug- 
gestion that we take up hypothetical matters, | want to depart from 
my prepared statement and refer to two or three practical situations. 

Senator Dirksen said something about airline route certificates. 
Now, when I happened to become mayor of Kansas City we had no 
through route from Kansas City to Ww ashington. We had to go up 
by way of Pittsburgh and change planes. Some of you may re- 
member that. I thought we should have a route on some good line 
directly connecting Kansas City with Washington, so you “wouldn't 
have to change planes en route. Well, I took it up with TWA and 
others, and they had thought of, or had in a way filed an applic ation 
for,such a route. Well, I “urged them to file one and I urged them to 
establish it, and I also told them that I had personal acquaintance with 
some of the members of the CAB. And I though they would receive 
it favorably. 

Well, now, as mayor—and as Senator Dirksen has indicated, such 
actions have been proper in the past—I did talk to two of - mem- 
bers of the CAB with whom I was personally acquainted. I don’t 
think the fact that I was mayor had any great weight, but personal 
acquaintance did, and the application was filed and the route granted. 

Suppose prior to that Congress had enacted the proposed legisl: ation, 
S.2374. I would have been | guilty of an unlawful act and a violation 
of the law, and, I think, should I have known of that law I would 
not approach in ex parte communications the members of that Com- 
mission. And I think it is right that that should be out of bounds, 
even though I was dutybound, ¢ as mayor, to represent my constituents 
in Kansas City, Mo., in a very important matter. 

Now, I could ‘have gone, even though this bill was law, as a witness 
— that Commission at the hear ings they subsequently held before 

they granted the certificate and testified in support of the application, 
and would have done so. And I think it is true that any Senator or 
Congressman, despite this legislation, could very properly go into any 
of these hearings and testify as a witness on the record, and I think 
there are instances where he would be serving properly his constitu- 
ents in so doing; but it would be in the open, above foal and proper. 

Senator Carroti. And if he did so testify—he would have a right 


to testify—he would be subject to cross-examination like any other 
witness; is that right? 
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Mr. Gace. And the other parties would be advised. 

Senator Carrotu. Exactly. 

Mr. Gace. The Congressman might have been misinformed by some 
constituent as to the facts. 

Senator Carroty. As you look back on it now;-in the case you set 
forth about TWA going into Kansas City; of course, Kansas City 
should have a nonstop, but you could have done it in open hearings, 

Mr. Gace. In an open hearing. And it would be a much better 
situation for Government to have handled it in that manner. And 
even though this legislation was in effect, there would be no barrier, 
Now, I know there are some members of the bar and others who have 
urged the proposition that Members of Congress should not be al- 
lowed—or public officials—to testify in hearings. I am opposed to 
that proposition. What this is directed toward is openness, letting 
not only the litigants involved but the public know what is going on, 
Do we have to conceal our actions and work undercover in these things 
of such vast importance to our people? 

Many times, I fear, public officials tend to put under cover that 
which would be for their own interest and certainly for the benefit 
of the public much better to disclose. Who is going to criticize a 
Senator for openly appearing and testifying for his constituents in 
one of these hearings ? 

Senator Carroti. You can appear as a character witness in a court, 

Mr. Gace. A character witness, yes. Senator Dirksen said there 
might be a case where he has several constituents with opposing 
interests—why, he can handle that situation openly just as well as 
he can ex parte, it seems to me. As I say, those familiar with the 
subject matter involved were without exception fully cognizant of the 
importance of fairness and freedom from undue external ex parte 
pressures in rulemaking proceedings, but the proposal only in a man- 
datory fashion includes adjudicating adversary proceedings. 

Rulemaking proceedings are extremely important, they are far 
reaching, they affect regions, areas, industries. Sometimes it is diffi- 
cult. to draw the lines between rulemaking and adjudication. Refer- 
ence was made here to the Sangamon case to that decision. I think my 
good friend and able lawyer, Don Beelar, raised the implication— 
he didn’t say so categorically—that that was a rulemaking proceed- 
ing. I think the Communications Commission cast those proceedings 
in the form of rulemaking, but in my book, affecting as it does named 
parties and their rights, addressed to named parties, it is adjudication, 
and it was the background of the characteristics of adjudication that 
resulted in that decision which invalidated the order because of undue 
ex parte pressures shown to have reached the decisional personnel in 
the case. 

I happened to be a lawyer in some cases that went to the Supreme 
Court, Morgan v. U.S., and they involved the Packers and Stockyards 
Act, the administration of it in the Department of Agriculture, and 
ratemaking for commission firms, I took the position that under 
the authority delegated to the Secretary of Agriculture which re- 
quired him as a jurisdictional matter to first determine that the 
existing rates were unreasonable or discriminatory, giving rise to the 
possibility of reparation awards, before he could go further and in- 
dulge in the legislative act of fixing rates for the future, that that was 
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an adjudicatory proceeding as to which the rules of fair play must 
apply. git Gach 

Well, if you will read the opinion in the Aforgan case in the Su- 
preme Court, the first. decision, you will find that that Court so held. 
In other words, you have to follow an appropriate line to distinguish 
between adjudication and rulemaking, and I think the agencies 
one problem has been that they have been too prone on account of 
certain provisions in the Administrative Procedure Act, to treat as 
rulemaking that which is truly and actually adjudication. I agree 
it is a little difficult to draw the line between the two. Dr. Frank 
Newman, of California, a member of our section, illustrated it at one 
of our meetings in this way, by an actual situation: Here is a case, 
administration of the Perishable Commodities Act, I believe. Straw- 
berry and other fruitgrowers had developed the practice, or the 
manufacturers of the containers had developed the practice of putting 
out boxes that looked to the consumer like they were pint boxes, and 
held a pint of berries or looked to the consumer like they were quart 
boxes. 

Actually, they contained somewhat less than a pint and somewhat 
less than a quart. Now, the agency desired to—and having the right 
to condemn unfair and deceptive practice—hold that was an unfair 
and deceptive practice. So it starts a rulemaking proceeding to 
compel them, whether they advertised them as such or not, to put 
them in pint boxes or quart boxes, full pints and full quarts. 

Well, of course, that affected all the strawberry growers in many 
regions of the country, and no doubt Senators and Congressmen heard 
about it. And put in effect, the order would have required the manu- 
facturers of containers to change all their machinery at great cost. 
There was no contention that they were advertised either to the con- 
sumer or the wholesaler as pints or quarts. On the other hand, that 
agency could have gone ahead and said to A and B that were selling 
strawberries in those boxes, “You are indulging in an unfair and de- 
ceptive practice and have violated or are subject to a penalty under 
the act,” and that would have been adjudication. But they couldn’t 
do that practically. Everybody had been doing it for years, and they 
knew they couldn’t get through with a proceeding of that kind, so 
they cast it in the form of rulemaking, which affects the whole in- 
dustry and is operative only with respect to the future and no named 
persons must be made parties. 

They just have a legislative proceeding like you would have in Con- 
gress here. You will recall the aniline dye coloring of oranges and 
citrus fruits; that has been up here, it has been up before the agency, 
it has been up before the Food and Drug Administration, and before 
Congress here, as to whether or not they can use an aniline dye as they 
all have been using it in the past, in the coloring of oranges that are 
sold to the public. 

Well, that is a rulemaking proceeding, and of a type which can be 
legislative in character and would not. be subject to the standards of 
conduct of this act. You, as Members of Congress, would have many 
constituents affected by it, and there is an adversary cast to it. But it 
wouldn’t be “adversary” as between the individuals involved or the in- 
dustry in the sense we use the term. 
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Senator Carroti. Your point is that many times in rulemaking jt 
has great political or economic significance ? 

Mr. Gace. That is right. 

Senator Carrot. Nothing to prohibit 1 Member of Congress, even 
though it is adversary ina sense—it affects a wide area—from i Inquir- 
ing or testifying, so long as he does it on the record, even then he can 
inquire into what is going on ? 

Mr. Gace. He can both inquire and testify then. 

Senator Carrot. Of course. 

Mr. Gace. Then I wanted you to be sure that that was in our judg- 
ment the effect of this proposed legislation. It is limited, yes, because 
in the first place agencies are only exer cising a delegated power in rule- 
making which Congress could exercise if j it holds fit. Now, you in 
Congress hold hearings, not because you have to do it under the law, 
but because you want to get information before you legislate; and 
secondly, because you want to give the public a chance to speak, which 
are very important considerations; and so in rulemaking by agencies, 
they should have hearings and all that and give the public a. chance to 
speak and get full inforr mation before they | make their rules. 

Now, you can put in special rules about it, but I don’t think, and we 
didn’t think, and the majority didn’t think, that it should be covered 
by the standards of conduct that are proposed in this bill. 

Senator CarroLy. What page are you on now? 

Mr. Gace. I am down here on page 4. _ I went off the record of my 
written statement on that. Now at page 5. 

Of course, there is a natural right to petition your legislative repre- 
sentatives. I think it applies both to agency legislation and congres- 
sional legislation. But I think that the Sangamon case, and cases 
like it, and there are others, represents a very sad result in Govern- 
ment when courts feel impelled to invalidate a long and costly pro- 
ceeding for the grounds on which they did invalidate it, and jit is a 
backhanded way of going at it from the standpoint of governmental 
practice. 

The ground rules must and should be legislatively established. 
Courts, as you well know, I think, have been prone to lean over back- 
ward in upholding agency action. So that now there seems to be 
developing not only a lack of public confidence in the integrity of 
agency action, but also a lack of court confidence. And that is a dan- 
gerous state of affairs, challenging to the agencies as well as Congress. 

Now, I am a little concerned—of course some of my concern is 
prompted by things said here—while I don’t agree with Senator Dirk- 
sen, for I think he misjudges the effect of this bill and the helpful 
effect it would have on Members of Congress in determining and 
giving reasons to their constituents as to w hat they should and should 
not do, I am concerned with what happens if you insert in this revi- 
sion of the bill the statement “Rulemaking proceedings which in the 
agency’s judgment are adversary in character to a substantial degree 
shall be made subject to the provisions of this Act.” Particularly to 
your staff for myself, I would like to have them give Meee careful 
consideration to that language. I am not sure as to how courts or 
agencies would interpret it. While I assume the agency’s judgment, 
if exercised, would be conclusive in the courts, I am also sure there are 
many instances of true legislative rulemaking, even some where hear- 





in 
chi 


in 
ve’ 


cel 


wl 


W 


in 


BSR 


it 


ven 
ulr- 
can 


dg- 
Luse 
nle- 
. in 
aw, 
and 
Lich 
1es, 
& to 


| we 


red 


my 


yre- 
res- 
ises 
Tn- 
r0- 
is a 
ital 


ed, 
ck- 
. be 
of 
an- 
ess. 
1 is 
irk- 
ful 
and 
uld 
avi- 
the 
Tee 
7 to 
ful 
: or 
ent, 
are 
“ar- 


ADMINISTRATIVE PROCEDURE LEGISLATION 119 


ings of record are required by law, that are very controversial in 
charac ter. 

Every piece of important legislation that comes before Congress is, 
in some of its aspects, even appropriation bills, controversial or ad- 
yersary 10 character. 

Senator Carrot. At this point permit me to inter rupt. Iam con- 
cerned about the words “to a substantial degree.” Is that sufficiently 
clear? Does it set up definite standards to apply a criminal penalty ? 
[leave this for the staff to work out with Mr. Beelar and other people. 

Mr. Gace. Mr. Chairman, I agree with you, one of the criticisms 
today, the great criticism that is ‘directed toward C ongress and these 
agenc ies is the breadth of the delegations of power to the various 
agenc ies. They can determine, on the one hand, what is fair and 
what is unfair. What is Congr ess doing, by and large, but that? 
What is discriminatory and w hat is nondiseri iminatory ¢ 

Senator Carrouy. I have reference to constitutional standards on 
4 criminal statute. 

Mr. Gace. Yes. There would be a question here, so I think it 
should be given further study. I say that without in anyway criti- 
cizing the objec tive of such a statement. 

Now, of course, the answer, the safeguard might be said to be that 
this bill only requires under penalty disclosure of the communication 
in its public files and notice to parties about it. What is there un- 
fair about this? It is undoubtedly the most important feature of the 
bill, as Senator Douglas pointed out, particularly in its strong deter- 
rent effect. Public information i is a great solvent. Too often pub- 
lic officials hesitate to let the facts be known when it is to their own 
interest, as well as that of the public to do so. 

As a citizen, I have a deeper reason for seeing such legislation as 
S. 2374 and S. 600 enacted. I share fully the views that were ex- 
pressed in 1953 to the American Bar Association in its annual meet- 
ing by the most eminent of English jurists in both England and 
America, that the question of the . greater public acceptance and con- 
fidence in the action of the administrative, so-called administrative 
agencies of government, was the most challenging problem, inter- 
nally, to democratic government today. And he said that, in sub- 
stance, if the public did not have its confidence restored in the integrity 
aid fairness of governmental action in our democracies, we are going to 
see a great decline in the interest of the average citizen in this form 
of democratic government. 

Reference has been made here to the frustration that confronts the 
average citizen in approaching governmental agencies, even when he 
has got a good case. The same is true of a lot of lawyers out in the 
country. A great agency; he lets the matter go by, he thinks the 
Government is too big, too powerful, that nothing can be done about 
it, and what is done isn’t done on the record. So he even comes to 
believe that a change in his elected representatives means nothing be- 
cause it goes on and on anyway in a form with respect to w hich he 
has less and less opportunity to control anything or just as little Op- 
portunity to control what goes on as he w ould in a nondemocratic 
form of government, and T believe what this English jurist said is 
occurring in this country today. 
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You note the very low voting records in many important elections, 
you note that far too often. I am convinced that a step in the right 
direction would be taken if legislation such as here is enacted, and 
I refer to S. 2374, S. 600, and S. 1070. 

As to S. € 600, this Office of Administrative Procedure, reference was 
made here as to what the Senator or Congressman would do if he want 
to find out for a constituent the status of a proceeding. He, of course, 
could go to the docket clerk or to the agency or to the various mem. 
bers of the staff if this bill were enacted. But if you do see fit to 
enact title I in S. 600, probably the most important place to go would 
be to the Director of the Office of Administrative Procedure. Sher- 
man Adams could have done that if that Office had been established, 
as recommended by the President’s Conference on Administrative 
Law, or by the task force of the Hoover Commission. 

There would be no problem about that. To the agency the i inquiry 
would be wholly anonymous, whether from Congressmen or members 
of the Executive, the staff could answer legitimate i inquiries without 
difficulty. 

Now, I have appreciated this opportunity to express my own and, 
as well, the views of the American Bar Association to the commit- 
tee. Iam sufficiently familiar with the commencement of the commit- 
tee’s studies to know how well it is preparing itself. It has been 
suggested here that the chairman, with an able staff and the work 
of its own members, could accomplish what has been well said to be 
an extremely difficult but an extremely important task. I would be 
very glad at any time to answer any questions you may. have in mind 
As I say, I might have to refer to some of the spec ial committees of 
this section if matters concerning particular agencies are raised, but 
I want to be helpful to the committee. 

Senator Carrot. Mr. Gage, I want to thank you very much. You 
have been very helpful, coming in here from Kansas City, giving us 
the benefit of your experience, and the wisdom that is gained from 
that experience in this field. We hope you will come before this com- 
mittee again. This is as you know a new committee, in the second 
day of its hearings, and we are getting into a difficult field. You have 
heard the exchange this morning , you know what we are going to be 
up against here, and we will have to call on you again and : again, and 
I hope you will come to us and help us. 

Mr. Gace. I will do all I can, Mr. Chairman. Again I thank 
you.. You have a very practical problem before you. 

Senator Carrotu. We have. 

Mr. Gace. And I know you are starting out to solve it in the right 
way. 

Senator Carrotz. You consider, do you not, that under this S. 2374, 
we ought to meet this issue head on right now at the outset ? 

Mr. Gace. I think so; and know where people stand. I think so 
I don’t think you should make it too broad, broaden it too much. 
Although I can agree with the logic of many of those who would like 
to see it cover rulemaking. As chairman of this section, I appointed 
one of the finest lawyers in this country, Judge David W. Peck a senior 
member of the law firm of Sullivan & Cromwell, of New York, and 
some other equally able lawyers, to draft a bill. Well, they thought 
so important this delegated power of legislation and its exercise “by 
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agencies that they should include it. We had some hot debates in the 
section council on it. 

Senator Carrot. What I had reference to was the ethical, moral 
conduct to establish a moral tone in administrative law with refer- 
ence to adversary proceedings. 

Mr. Gace. And that has been the conclusion of the American Bar 
Association, and that is what they want to do. 

Senator CarRoLL. So we can restore public confidence in this very 
important fieldoflaw. 

Mr. Gace. Extremely important, where more cases involving more 
money are being tried each day and decided each day than there are 
in all your Federal courts. 

Senator Carrot. My point is this: Isn’t it more important to hit 
this issue head on at the outset, to find out, as you say, where people 
stand, than to be considering whether or not we are going to have 
a Director of Federal Agencies? 

Mr. Gace. I think so. I think it should be separately treated and 
taken up. Now, if the majority opinion is to go the other route, why, 
that is conclusive action—as to both measures. I don’t believe it is, 
I believe that when the Members of Congress and Senate consider 
it, they will consider that a properly drawn bill is in their own in- 
terest, in connection with their interests with their constituents and 
the much greater interest of the public of the United States. 

Senator Carroiti. Thank you very much. 

Mr. Kennedy has a question. 

Mr. Kennepy. Mr. Gage, you have expressed your concern about 
fairness in administrative proceedings. Do you think that the effect 
of your intervention in that CAB case concerning Kansas City, where 
you appeared before the agency which had a couple of your friends 
on the Board, would it be any less if you had appeared in the public 
hearing ¢ 

Mr. Gace. Absolutely not, not with those men, not a bit. I think 
it would have had perhaps greater weight if I had taken the time to 
publicly testify as a witness, as I undoubtedly would have done, had 
not the door been, as it has been in the past, wide open to the ex parte 
representations in proceedings of that type. 

Senator Carroti. But if I understand Mr. Kennedy’s question, 
it was the fact that you did not go to the front door, the fact that you 
did not do it publicly; do you think that your friendship and your 
private approach influenced them more than the front door approach ¢ 

Mr. Gace. I think that friendship, my prior acquaintance, which I 
happened to have with the Chairman and another member of that 
Commission, had an effect in causing them to give quick consideration 
and real consideration to the desirability of a route between Kansas 
City and Washington, D.C. But I think it would have had equally 
great effect, even a greater effect if I had gone openly, as a witness, 
to testify in favor of the route at the hearing. And I would have 
just as soon, personally, then it would have been on the record at 
the hearing, as far as my people in Kansas City were concerned. 

I think that is true of most of the things that come up here to you. 

Senator Carroti. And I think you testified if you knew that there 
was a criminal statute involved you would have gone through the 
front door ? 
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Mr. Gace. I would have certainly gone to the front for them, 
Senator Carrotu. Any further questions? 

(No response. ) 

Senator Carrotu. Thank you very much, Mr. Gage. 
(Prepared statement of Mr. Gage is as follows:) 


PREPARED STATEMENT OF JOHN B. GAGE, CHAIRMAN, SECTION OF ADMINISTRATIVE 
Law, AMERICAN BAR ASSOCIATION 


My name is John B. Gage. My home is in Kansas City, Mo., and I am a partner; 
in the law firm of Gage, Moore, Park & Kreamer. I have been engaged in the 
practice of law since 1909. My experience as a lawyer, and also as a mayor of 
Kansas City, Mo., with the so-called administrative agencies of government. 
Federal, State, and municipal, and in certain instances with the judicial reyjey 
of their actions has led me for many years to take great interest in the improve. 
ment of their procedures both from the standpoint of their fairness and their 
efficiency. I am presently a regional vice president and a member of the Couneij 
of the National Municipal League, an organization dedicated to the improvement, 
where practical, of governmental procedures in all the branches of government. 

You, Mr. Chairman, know about the work of that organization, because yoy 
took part in its work last summer at Colorado Springs. 

I am also the present chairman of the Section of Administrative Law of the 
American Bar Association and appear at this hearing in that capacity. The 
resolutions of the house of delegates of the association authorizing support of 
legislation such as is proposed in S. 2374 have been presented to the committee 
by John D. Randall, president nominee of the association, who has already tes. 
tified. Mr. Beelar, chairman of a special committee of the association, also 
charged with the responsibility of presenting the views of the association on 
this subject has testified. 

I shall not undertake to retread the ground, which they, as well as Senator 
Douglas, have so well covered both as to the background and necessity for the 
proposed legislation and as to the details of S. 2374. 

My further statement should be prefaced with recognition of the fact that no 
one man, in or out of government, however broad his experience may have been, 
can from that experience have knowledge of all the problems and situations which 
confront the Federal agencies in the exercise of their administrative, legislative, 
and judicial powers. Today the breadth and scope of their activities is almost 
fantastic. In answering a questionnaire put out by the House Committee on 
Legislative Oversight, 1 of these agencies out of the 100 or more, the Interstate 
Commerce Commission, listed 44 types of rulemaking for which hearings were 
not required by statute and 14 types for which hearings were required and 33 
general categories of judicial or quasi-judicial powers as well as many activities 
in which its action was purely administrative or executive in character. A 
study of types of activities in the Department of Agriculture under the approxi- 
mately 50 acts which it administers would doubtless bring to light types of 
legislative and judicial powers greater in numbers, when classified with those 
of the ICC. 

The conclusion I draw from this is that any act which will uniformly apply 
to all Federal regulatory agencies must be drawn with greatest care. This pro- 
posal substantially embodied in S. 2374 but, I believe, improved, if the suggestions 
made during the testimony of Mr. Randall and Mr. Beelar were adopted, meets 
this test. I shall, however, comment on the changes proposed in S. 2374 later on 
in my remarks. 

This draft (S. 2374) has been given long and careful consideration in the 
section of administrative law and also in the board of governors of the asso- 
ciation. In the section we have special committees composed of practitioners 
and agency members familiar with activities and procedures of all of the more 
important Federal agencies. 

The various drafts of legislation on this subject which have led us to the 
present draft have from time to time been submitted for comment to these 
committees. No one desires to hamper the sound efficiency of any Federal 
agency—in fact, we work all the time in the direction of increasing their 
efficiency, expediting their proceedings and at the same time insuring, as far 
as possible, their fairness. 
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It was this situation, broadly, which resulted finally in the formulation of a 
pill that is admittedly of minimum scope in its application—applying in a 
mandatory way only to the judicial or quasi-judicial actions as distinguished 
from rulemaking. Those familiar with the subject matter involved were without 
exception fully cognizant of the importance of fairness and freedom from 
yndue external ex parte pressures in rulemaking proceedings. But the ma- 
jority—not all—felt that it was too difficult to draw in the abstract a distine- 
tion between those rulemaking proceedings to which the standards of conduct 
should apply and those to which it could not or should not be applied. They 
had in mind the fact that in rulemaking the agencies were exercising delegated 
legislative power, which Congress itself could exercise if it saw fit and had 
the time and opportunity. And they recognized also the fact that in respect 
to legislation the citizen has the right always to contact or petition his legis- 
lative representatives. This right is protected by the Constitution itself. But, 
you, here in Congress do hold hearings—the public has notice of them—and a 
record is generally kept of the testimony. But you do not do it because you 
have to—you do it because you want information and desire to give the citizen 
an opportunity to express his views. 

The great problem with the agencies is that they are prone, sometimes, to 
consider action which is truly adjudicatory in character as rulemaking. I 
think: Mr. Beelar illustrated this in his reference to the case of Sangamon 
Valley Television Corporation v. United States—a controversy between particular 
individuals as to a specific television assignment where court invalidated the 
Commission’s action because of ex parte attempts to influence the Commis- 
sion. He states correctly that the Commission considers such proceeding to 
be rulemaking. Actually they are judicial and were the question squarely 
presented, I believe a court would hold them to be adjudicatory. Barring the 
regulatory act of Congress any citizen has the right, equally with any other, 
to utilize the air waves or the ether. But in the public interest Congress re- 
stricts that natural right. The determination as to individuals of the extent 
of that restriction and its application—licensing or refusal to license—is adjudi- 
cation. And under S. 2374, I am convinced that the courts would so decide. 

But what a sad result it is when courts feel impelled to invalidate a long 
and costly proceeding on such a ground. It is a backhanded way of going at 
it from the standpoint of governmental practice. The ground rules should 
and must be legislatively established. Courts have been prone to lean over 
backwards in upholding agency action. So there seems to be developing not 
only a lack of public confidence in the integrity of agency action, but also a 
lack of court confidence. And this is really a dangerous state of affairs— 
challenging to the agencies as well as the Congress. 

I am somewhat concerned about the suggestion that the following sentence 
be included in the bill at the end of section 2: “Rulemaking proceedings which 
in the Agency’s judgment are adversary in character to a substantial degree 
shall be made subject to the provisions of this Act.” 

I am not sure or certain as to how either agencies or courts (on review) 
would interpret and apply that provision. While I assume that the agency’s 
judgment, if exercised, would be conclusive in the courts, I am also sure that 
there are many instances of true legislative rulemaking—even some when hear- 
ings of record are required by law—that are very controversial in character. 
Every piece of important legislation that comes before Congress is in some of 
its aspects—even appropriation bills—controversial or adversary in character. 

The answer—the safeguard to this, however, might be that as to the agency 
the bill only requires under penalty, disclosure of the communication in its 
public files and notice to parties—and what is there unfair about this—and it 
is undoubtedly the most important feature of the bill as Senator Douglas pointed 
out—particularly in its pointed deterrent effect. Public information is a great 
solvent. Too often, public officials hesitate to let the facts be known—when 
it is to their own interest as well as that of the public to do so. 

As to others who would attempt to influence by ex parte communications 
the decision, they would have information through the agency notice of hearing 
of whether or not their attempt to do so was proper or improper. 

As a citizen, I have a deeper reason for seeing such legislation as 8S. 2374 and 
8. 600 enacted. I share fully the views expressed in 1953 to the American Bar 
Association by one of the most eminent English jurists that, if in this expanding 
field, improperly termed administrative—but actually the exercise of broad 
legislative and judicial powers by appointed agencies instead of by elected repre- 
sentatives or by courts—the public does not have its confidence restored in the 
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integrity and fairness of governmental action, we shall see a gre: cline j 
the interest of the average citizen in his democratic form of poveccnene ane 
citizen will feel a sense of frustration. He will believe that even a chan in 
elected representatives means nothing to him. in 

And I believe we see that occurring today in this country—we note the |] 
voting records in many elections—far too often. ni 

And I am convinced that a step in the right direction would be taken if legj 
ee as is here proposed were enacted—and I refer to S. 2374, S. 600 oma 
S. 1070. 

I appreciate the opportunity to express the views I hold myself and those of 
the American Bar Association to this committee with which I am sufficient] 
familiar to know how well it is preparing itself through its able staff and th, 
work of its own members, to accomplish a difficult but most important task. | 
shall be glad to answer any questions relating to the subject matter which ‘the 
members of the committee or its staff may care to ask. 


Senator Carroti. We are getting close to 1 o’clock and I think Mr, 
vom Baur’s testimony is very, very important. 

Do you have to go away tomorrow morning at 8 o’clock, you say? 

5 : " ; ry y! 

Mr. vom Baur. I had plans to do it, Mr. Chairman. I could con- 
ceivably change them if it is essential. 

Senator Carro.iu. Let’s take a 2- or 3-minute recess. 

(Recess taken. ) 

Senator Carrotut. Mr. vom Baur is the General Counsel of the De- 
partment of the Navy. 

(Mr. vom Baur’s biography follows :) 

Francis Trowbridge vom Baur; lawyer, Government official; born 1908; B.A, 
Amherst College, 1929; L.L.B., Harvard, 1932; admitted to New York bar, 1934; 
District of Columbia bar, 1948; Illinois bar, 1952; associated with firm Milbank, 
Tweed & Hope, New York City, 1932-42; regional counsel, Office of Coordinator 
of Inter-American Affairs, Panama, 1942-46. Practiced law in Washington 
and Chicago, 1947-53; special assistant attorney general, Louisiana, 1949-51; 
General Counsel, Navy Department, 1953- ; member of American (House of 
Delegates), Federal (president, D.C. Chapter, 1954-55) Bar Association, Associa- 
tion of the Bar of the City of New York, Bar Association of the District of Colum- 
bia, American Society International Law. Author of “Federal Administrative 
Law” in two volumes, 1942, “Standards of Admission for Practice Before Federal 
Administrative Agencies,” a report for the survey of the legal profession, 1953; 
contributor of articles to professional journals. Home address, 1320 31st Street 
NW., Washington, D.C. Office, Main Navy Department. 

Senator Carroitu. We are very glad to have you here and apologize 
for holding you up until almost 1 o’clock. Will you now proceed, 


please. 


STATEMENT OF F. TROWBRIDGE vom BAUR, GENERAL COUNSEL, 
DEPARTMENT OF THE NAVY 


Mr. vom Baur. Thank you, Mr. Chairman and gentlemen of the 
committee. It is true that I am presently General Counsel of the 
Navy, but I do not appear here in that capacity; I appear purely as 
an individual. I have been privileged to testify before your com- 
mittee on two subjects; No. 1, ex parte communications; and No. 2, 
title 1 of S. 600. However, after hearing some of Senator Dirksen’s 
statements this morning I wondered whether I should have looked 
for a coat of armor before appearing here. 

Unfortunately, I have been unable to find one, so I have only my 
experience, and my pen, and my wit, perhaps, and I will try to do my 
best. with those. 
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Starting off, No. 1: The problem—Protection of fairness to the 

ublic in administrative proceedings: these two measures bear some 
relation to each other in that they are both designed to help to protect 
the public, and to provide a greater measure of fairness to the public 
in administrative proceedings. Administrative law is a relatively 
new development in the Anglo-Saxon world of law which goes back 
only about 75 years, and our large number of administrative proceed- 
ings still represent an innovation in our system of Government which 
contains many problems. Now, the Federal judiciary has, over the 
decades, acquired the support of public confidence. But ever since 
the 1930’s, at least, administrative agencies have developed fairly 
serious problems in its relations with the public, and they do not 
appear to have had the support of public confidence to the degree that 
the judiciary has. Part of the trouble has been caused, I think, by 
the slow pace of the agencies in adopting judicial standards for adver- 
sary administrative proceedings, although since the 1930’s a great 
deal of progress in that direction has been made. (See vom Baur, 
“The Impact of the Administrative Process Upon the Executive 
Branch of the Government,” 16 Fed. B.J.453 (1956).) 

Senator Carrouu. I observe under footnote 1 of your statement the 
“Impact of the Administrative Process Upon the Executive Branch 
of the Government.” Is this an article that you have written? 

Mr. vom Baur. Yes, sir; it is. 

Senator Carroti. And where is that? 

Mr. vom Baur. It was published in the Federal Bar Journal, 16 
Federal Bar Journal 453. 

Senator Carrot. In 1956? 

Mr. vom Baur. I beg your pardon, sir; yes, 1956. 

Senator Carrotu. All right, thank you very much. 

Mr. vom Baur. II. Protection of the public against ex parte influ- 
ence in advisary administrative proceedings: 

A. What is ex parte influence? Like a judge in the courts vested 
with judicial power, the responsibility of an agency in an adversary 
administrative proceeding is to determine questions of fact, decide 
questions of law, and to apply statutory mandates. The adversary 
administrative proceedings themselves are required by law to be deter- 
mined upon a written record, and they are comparable to adversary 
judicial proceedings. Also, it seems clear that administrative deter- 
minations are or should be made on the basis of the applicable law 
and the evidence, and not on the basis of extra-legal considerations 
or “influence.” 

But at the present time outside influence, extraneous to the law and 
evidence, can be brought to bear upon members of administrative 
agencies charged with the responsibility of adjudicating these pro- 
ceedings, through the medium of ex parte communications. Even 
though the lawyer representing a particular litigant has proceeded in 
an orderly way by presenting evidence and argument on the record, 
in the presence of opposing counsel, the litigant himself, or someone 
representing him, has not infrequently made an “end run” around the 
counsel of record and the legal proceeding itself, through the medium 
of a private telephone call or meeting with a member of the agency 
charged with the responsibility of decision. In this way, the litigant 

49968609 
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or his undercover representative may pay a call on the agency mem- 
ber in his office, or sidle up to him at a social function and, in effect, 
say to him, “Mr. C ommissioner, please decide this case my way.’ 

Now, being done in the complete absence of the party's adv ersary, 
all kinds of serious or atrocious misrepresentations may be pr ivately 
made in this fashion where there is no fear of contradiction. In this 
way, also, favoritism and intrigue may become substituted for the 
orderly process of law. 

If we are to be realistic about this, Mr. Chairman, it is noteworthy 
that Congressmen themselves have, in the past, been engaged in ex 
parte communications with agency members on behalf of ‘litigants, 
It is also noteworthy, however, that lawyers are prohibited by the 
canons of ethics of the American Bar Association from engaging in 
ex parte communications with members of administrative tribunals 
(see Opinion No. 20 of the American Bar Association’s Committee 
on Professional Ethics and Grievances dated January 23, 1930, re- 
printed in Ops. ABA Comm. on Professional Ethics and Grievances 
94 (1957) ; and an article on this subject by the author in 21 Journal 
Bar Association of the District of Columbia 99 (1954) ). 

Also, no lawyer would dare to approach a Federal judge privately 
and, in the absence of his opponent, insinuate to him that a partic- 
ular case should be decided his way for some privately expressed 
reason. Indeed, any Federal judge to whom such an approach was 
made would be likely to blow a gasket and to refer the matter im- 
mediately to the grievance committee of the local bar association. 

B. Ex parte communications relating to adversary administrative 
proceedings should be positively prohibited: The same result, Mr. 
Chairman, should apply with respect to administrative agencies. 
Adversary administrative proceedings, just like adversary judicial 
proceedings, should be decided on the basis of the law and evidence 
in the record, rather than on the basis of private conversations, ex 
parte communications, secret or outside influences, intrigue, and 
favoritism. Ex parte communications in an adversary administra- 
tive proceedings should be positively prohibited; and the only way 
they can be positively prohibited in the Federal sphere is for Congress 
itself to prohibit them. Thus, it seems to me that this is a perfectly 
clear responsibility of the Congress, a problem which Congress itself 
should look squarely in the eye and dispose of. 

In addition—if I am to be absolutely frank about this—the flat 
prohibition against ex parte communic ations in adv ersary adminis- 
trative proc eedings which should be enacted by Congress should be 
sweeping and comprehensive, and should prohibit ex parte communi- 
cations by Congressmen and other officials as well as by private citizens. 
There is no point in prohibiting ex parte communications by unofiicial 
representatives of a litigant, if he can get a Congressman or other 
official to interfere privately for him. 

In addition, I think the Congress itself should squarely face the 
fact that intercession by a Member of C ongress anywhere has a tre- 
mendous impact. Even a telephone call by a Member of Congress to 
an administrative agency, subtle or informal though it may be, carries 
overtones and may have : an enormous impact on the recipient’ s think- 
ing. And if the particular Congressman happens to be a member of 
the Appropriations Committee dealing with appropriations for the 
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articular agency, or investigating its affairs, the impact of an ex 
parte communication by the Congressman need only be left to the 
imagination. : , 

Senator Carrotu. May I interrupt there? I observe that in your 
statement you have used the word “Congressman” half a dozen times, 
but you never use the White House, you never use the executive branch. 

Mr. vom Baur. I have, sir, I believe, if you will look more closely at 
my statement. 

‘Senator Carroty. You have a very excellent statement. I person- 
ally agree with it, but I don’t want to get this Congressman thing 
distorted out of its true focus here, because it has been reported that 
the executive branch is communicating from the White House to 
these agencies. I don’t want the onus to fall on the Congress, because 
if we ever get the impression that this is just a bill to regulate Con- 
gressmen, We are 1n trouble. 

Mr. vom Baur. Lagree that would be unfortunate. 

Senator Carrot. This goes to any part of the executive branch, 
White House, Cabinet officers, executive officers, or Members of Con- 
gress or any individual, any person, any private person; this is what 
we are really talking about, isn’t it ? 

Mr. vom Baur. Yes; I am very glad that you brought that point 
out, Mr. Chairman, because that enables me to emphasize the phrase 
in my statement which I read to you about a Congressman or other 
official. By “other official” I meant to include just exactly the people 
that you have just been so clearly describing. It should apply to all 
Government officials in the legislative or in the executive branch. It 
should be comprehensive and sweeping. In short, it should, No. 1, 
include private citizens; No. 2, officials in the executive branch; and 
No. 3, officials in the legislative branch. 

Senator Harr. Mr. Chairman, we would agree, then, that Senator 
Dirksen had put his finger on it when he pointed out that section 
5(a) imposes this restraint upon “any person.” That is as you think 
it should be ? 

Mr. vom Baur. Yes, sir; it is exactly as I think it should be. 

Senator Harr. Any person, high or low, with magic or without; is 
that correct ? 

Mr. vom Baur. Yes, sir. This not only goes to people basically, Mr. 
Chairman, but to a system; and the system is that these decisions 
should be made on the record, rather than off the record. There 
should be no differentiation among people with regard to that 
principle. 

Senator Carroti. That is true with reference to the Federal judicial 
system. 

Mr. vom Baur. Exactly. 

Senator Carrot. It doesn’t make any difference who the official or 


who the person is. What we are trying to do is to elevate, if I may 
use that word 


Mr. vom Baur. Precisely. 

Senator Carroti. Create a tradition or a code of ethics, by law, 
if need be, to make it applicable in administrative law, in administra- 
tive agencies. So this is not designed just as against Members of 
Congress, it is the whole field. I think we ought to emphasize that. 
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Mr. vom Baur. Precisely. Iam glad youthinkso. It is the system 
we are looking at. May I add something I did not put in this portion 
of my statement? Every time a private citizen or an official, be he in 
the executive or the legislative branch, makes one of these “end 
runs” around the counsel of record and the legal proceeding, itself— 
since we live in a practical world—stories of this kind get out and 
have been current to some extent in Washington in the last 10 years. 
All this, in my opinion, impairs public confidence in the administra- 
tive process, and in the determinations made by these agencies in 
these adversary administrative proceedings. 

We cannot acquire the support of public confidence for them, 
certainly to the same level which now I think reposes in the courts until 
this is stopped. 

This goes to the vitals of the position of the agencies, to their 
reputations and to acquiring and maintaining adequate public con- 
fidence in their decisions and actions. 

Senator Carroty. We have this one difference, and I would like 
to have you comment on this. When we think of the Federal judi- 
cial system, we think of their deciding cases which are initiated nor- 
mally by private individuals or private corporations who are in con- 
flict, who have a cause of action. But many times—and I think we have 
got to spell this out to the Members of Congress—many times we have 
proceedings which are initiated by the Government, itself. And very 
often we find the constituents who have to defend their position before 
a Government agency—and this is a concept we have got to think 
about. Senator Dirksen mentioned it this morning—of a man coming 
in. For example, I am from Colorado, 1,800 miles away. A young 
lawyer may come in here, who doesn’t know where to go. How do you 
open the door for him? How does he find out about his case? You can 
say, aS sometimes we do, you had better get counsel in Washington 
who know how these things are done, because we find in some agencies 
they have not codified their rules. And he is in here in this great 
jungle that I have tried to describe, trying to find out how he can 

rotect his client’s interest against the great mass of agencies that 
1ave grown up, and their rules. 

Now, it is in this field that we have to be very careful. The fune- 
tion of Members of Congress is not to influence cases, but to see that 
he gets a hearing, to find out how does he get in there. 

This happens very often. I will give you one quick illustration. 
Not long ago I received a call. A certain Government agency for the 
first time in 30 years had initiated a certain procedure in my area and 
it was brought to my attention as stemming from my area. There 
were certain political influences moving that activated this agency. 
Now, I had to call into this agency, and said, “What are you doing 
in there? What is your purpose? How did you start this? How 
does this come to your attention? How do you bypass our State 
government?” I will not try to identify the subject because I would 
identify quickly the agency. “How can you do this? Who brought 
this to your attention? Did it come from the White House?” 

Well, it was denied. “How did you get it into your hands?” True, 
it could be said that I was trying to influence them; you bet I was 
trying to influence them. I was trying to find out why they initiated 
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this procedure to bypass State laws for the first time in 30 years. So 
this is another aspect of it, you see. 

The agencies, themselves, are not above criticism. The agencies, 
themselves, may initiate procedures that we have to move into and, 
by ex parte action, influence them. So again we have to define. But I 
agree with your presentation here, we do have these adversary pro- 
ceedings. 

Now, when we say “adversary” do we mean the individual against 
the Government or the individual against individual before the Gov- 
ernment? Would you call it adversary where a litigant is fighting 
a Government rule, is fighting to protect himself, his business, his 
industry, his own position, his own property rights? 

Is that an adversary proceeding against the Government ? 

Mr. vom Baur. I would say so, Mr. Chairman. There is, I think, 
a particularly good definition of an adversary administrative pro- 
ceeding in the second Morgan case (304 U.S. 1), in which Mr. Gage 
was counsel. I think Mr. Chief Justice Hughes there stated that even 
though that proceeding started as an investigation and became a rule- 
making proceeding in the sense that it was looking to the determina- 
tion of rates for future application, nevertheless it was an adversary 
proceeding with the Government on one side and the stockyard people 
on the other. The Court held that even in that type of exercising a 
legislative or quasi-legislative function, the actual proceeding itself 
was quasi-judicial in character and the person who sat to hear and 
determine it sat in a quasi-judicial capacity. 

In any event, Mr. Chief Justice Hughes did say that the proceeding 
had, I think, “all the essential elements of contested litigation.” In 
short, I think it is a particularly good definition to apply to adminis- 
trative proceedings. 

Senator Carrot. We hope to meet with you again, but you see, we 
are probing now; this is the purpose of this hearing; we are probing. 
Now, what do we mean by “adversary proceedings”? It is clearly 
defined in some areas of law. But supposing that I got a call from 
Colorado, from a small business group, and they are being discrimi- 
nated against in competitive bidding on a contract, and the contract 
comes as a result of rulemaking; how far can we go? 

Mr. vom Baur. That is not an adversary administrative proceeding, 
as I understand. 

Senator Carrot... Not at this point, but it may become one ? 

Mr. vom Bavr. It would have to go quite a distance. 
quite see that turning into one as yet. 

Senator Carroity. These are avenues to explore. You see, there are 
so many facets, and the Government has grown so great and so big. 
When i came in here 2 years ago we were spending $35 billion on the 
military; today I took a look at the budget: $40 billion. And as I 
view the problems of the General Accounting Office, it is desired to 
get into and examine, to postaudit, some of the contracts, you see. 

We have many problems. But I want you to look into this care- 
fully and to come back again. I see you are going into title I of S. 600. 
Now, title I of S. 600 has faded into insignificance, as I hear the testi- 
mony this morning. We are going to hear it, consider it, but we 
must really meet this question head on, as raised by Senator Dirksen 
and others this morning. 
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You have made a very valuable contribution. Let’s begin to think 
a little bit more clearly as to how far adversary proceedings extend, 
and as to what is the responsibility of a representative of the people, 
an elected representative of the people to protect his peole or his 
individual constituents: I am not talking about where he is trying to 
use insidious influence, but saying: let’s see that he gets a square deal. 
deal. 

Mr. vom Baur. Can I say something about that ? 

Senator Carroiy. I would be happy to hear you. 

Mr. vom Baur. And about Senator Dirksen’s observations. I 

thought if you wished me to proceed, I would just submit the latter 
part of 1 my statement with regard to S. 600. 

But with regard to what Senator Dirksen said and the problem of 
a Senator or Congressman, representing his constituents, seeing that 
they get a square deal and find their way around W ashington, this, 
of course, is very important. I do think, however, that people take 
the line of least resistance e, and if they a that a Senator or Con- 
gressman will help them in these adversary administrative proceed- 
ings, that is the first place they will go. 

Now, if that channel is closed to them, as I think it should be, then 
they will naturally go to the immediate channel of going dir ectly to 
the agency involved, rather than starting off with Congress. I think 
once they ¢ get in the habit of doing that things will w ork out pretty 
simply. 

Now, in addition, there is a relationship, I think, between the 
ex parte communication problem and S. 600, because S. 600 recognizes, 
among other things, this enormous problem of trying to get the agen- 
cies to put their houses in better order, to bring ‘about uniformity of 
rulemaking to the extent that is possible, to perhaps improve their 
public information procedures, and generally to make it simpler for 
someone outside of Washington especially to find his way around the 
agencies or to get a good start, if you are a lawyer outside of Wash- 
ington, with a new administrative proceeding. 

T think the general tendency of the agencies is for each one, and 
perhaps rightfully so at the present time, so far, to think that each 
particular agency is a little world all of its own and nobody ought 
to bother it; that it has a right to be let alone. Now that is true, but 
only within certain limits. ‘T think the public has a great interest in 
being able to approach these agencies a little better and a little more 
easily than it is able to at the present time. 

In addition, there are many complaints. We in the American Bar 
Association have gotten some about administrative practice. And if 
there were an independent office of administrative procedure to receive 
these complaints, to generally try to improve administrative procedure, 
and to serve as an infor mal catalyst dealing with the agencies, and to 
bring about uniformity in rules to the extent uniformity is possible, 
this would help Senator Dirksen with his problem of making it easier 
for his constituents back in Chicago to find a way, without going 
through a lot of subtle abr: acadabra, { to approach the agencies and find 
out what they want. 

Finally, I may say I have found that a telephone call, local or long 
distance, to an agency will produce a very great deal of information 
in a very short time. In short, I think these people could very well 
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approach the agencies first, rather than seeking to meet with Con- 
gress first, and still get a very good start. I do not think they have 
to start with Congress at all. 

Senator Carroiy. I think that is certainly true and I think this 
ought to be the rule in adversary proceedings. The question is how 
extensive. In my own mind I have been trying to think about what 
could be construed to be an adversary proceeding, because many times 
ou find coming from home, maybe, a county commissioner, it may 
im my own experience recently I have had county commissioners 
call me and say: What about this ruling? That may be on a wage 
question. I do not know whether this could be construed to be an 
adversary proceeding, but I suspect it was at the lower level. Or 
dealing with the National Labor Relations Board, where there is a 
conflict. How do you expedite? Why do you not get moving on 
this case and get an opinion? So the very fact that you put in a 
call to a Senator or Member of Congress could be construed to be 
influence. I guess you could say under this bill: What is the intent ? 

But the very fact that the call goes in—part of our job is to expedite 
action. 

Mr. vom Baur. Yes, sir. 

Senator CarrotL. As I pointed out the other day, there is an 
agency which for 4 or 5 years has had a backlog of 1,200 cases in- 
volving hundreds of millions of dollars. Now those are adversary 
proceedings. Make no mistake about that. But if you put in a call to 

say what are y ou doing, how are you handling this case, why do you not 
get it moving, is that an interference with an adversary procee ling? 

Mr. vom Dave. Could I address myself directly to that for a 
moment ? 

Senator Carroiu. I would like to have you. 

Mr. vom Baur. Every court has an extremely useful individual 
connected with it who is generally called a clerk of the court. He 
is nearly always a lawyer, and I have found many of them at least to 
be walking encyclopedias of pr ocedure, in any and all situations that 
confront the court itself. He is the public information officer of 
the court. Inshort, when a person wants to know where a case stands, 
when the next hearing is set, or what decision has been handed down, 
the counsel or member of the public does not approach the judge, 
himself directly ; he goes to the clerk and there he gets all the informa- 
tion he wants. 

I fee] that every agency should have a kind of public information 
officer, and label him as such in the telephone book, who would serve 
as a buffer or intermediary for hearing examiners and members of the 
agencies, to give out this procedural information. The appropriate 
records could be centered in his office, he could have a staff and be a 
complete buffer, comparable to clerks in the judiciary, between the 
people who decide these cases and the public. This is something 
which I do not believe has come about on an informal basis, but again 
T submit that it would be a very useful thing to do. 

Senator Carrotyi. Of course. If I may finish this point, there is an- 
other thing. Under the Legislative Reorganization Act, the Standing 
Rules of the Senate and the House, committees have oversight fune- 
tions. And these committees have a perfect right to go in and expose 
the situation, the general situation, without reference to specific cases 
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or influencing specific cases; and perhaps a Director of Federal 
agencies could act, in a sense, as an independent oversight commission, 

Mr. vom Baur. Precisely. 

Senator CarroLi. He could be the expediter in this field. 

Mr. vom Baur. He could serve as a focal point for dealing with all 
of the agencies and as a kind of a special staff consultant to this com- 
mittee, particularly. 

Senator Carrotu. Senator Hart had an observation. 

Senator Harr. Well, to refer to certain earlier comment, the fact 
that a Senator did not know the clerk that you described might not 
make impossible the obtaining of the information that fellow just in 
from Chicago sought to get; is that your view ¢ 

Mr. vom Baur. Would you repeat that question ? 

Senator Harr. I think it really has very little bearing on the ulti- 
mate fate of the bill, so I will not even bother. 

Indeed it may have great weight with respect to the ultimate fate 
of the bill. This may bear on the practical problem of obtaining legis- 
lative approval. And my, what must appear on the reading, glib 
comment, actually is not a fair reflection upon the seriousness with 
which Senator Dirksen I am sure raised this point this morning. As 
the chairman has said, one of the obligations of a Member of Con- 
gress—and I am sure the White House—is to expedite things for tax- 
payers and none of us would want to, by legislative act prevent a 
matter being expedited. That certainly is not the purpose of this 
proposed bill. Iam sure that is really what concerned Senator Dirk- 
sen. It would concern all of us, but there is a point beyond which 
expedition becomes wild pursuit and once you pass that point I think 
it is fair to say that you are arguing that you should turn back to 
the Congress the decision that under the law has been given to the 
SEC to make. 

If you line up the Members of both Houses of Congress on a pro- 
sel cael issue, you might just as well abolish the agency and let 
the Congress decide it, itself. This line I think is not a very difficult 
one to—— 

Mr. vom Baur. Could I be heard on that, Senator? You have 
put your finger on what I think are the vitals of one portion of the 
problem. This is based on the fact that administrative law is still a 
pretty new breed of cats in our society. And when the Interstate 
Commerce Commission was set up, for instance, in 1887, people did 
not know what kind of proceedings would evolve out of the act. 

This, among other things, a steamboat captain appeared as counsel, 
so to speak, for some of the litigants in the first proceeding, because 
nobody understood it. The point I want to make is that over the 
decades, particularly in the 1930’s, with the handi1.g down of the cele- 
brated A/organ cases, a particular area of administrative practice has 
etched itself out. This is the area of quasi-judicial proceedings. The 
rule has become settled, I think, that adversary sdninietentite pro- 
ceedings are quasi-judicial in character. Gradually people are waking 
up to the fact that these quasi-judicial proceedings are comparable to 
judicial proceedings and that. they should be treated as such. Part of 
our problem, our problem here today is to make people see the rela- 
tionship between judicial adversary proceedings on the one hand and 
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adversary administrative proceedings on the other. The proposal 
which is before you today really rests on that premise. 

This is something, again, I submit to you, which is not commonly 
understood but which is absolutely fundamental to improving things. 
The reason that public confidence has been undermined or does not 
exist as fully as we would like with regard to these adversary admin- 
istrative proceedings is because there has not as yet been full recogni- 
tion that they are comparable to judicial proceedings and that they 
should be treated as such. This is the line beyond which expediting 
should not go. Expediting is fine so long as you do not get into the 
area of these quasi-judicial adversary administrative proceedings, 
because they are directly comparable, as I see it, to judicial proceed- 
ings. This is in part an education problem, it is a question of recogni- 
tion of understanding the slow development, perhaps, of the so-called 
administrative process. 

Senator Carrotu. That is why it is very important to spell out 
clearly what we mean by adversary proceedings, so that Members of 
the Congress, themselves, will not be alarmed, once they understand 
clearly what this is about, and the public themselves will not be 
making the demands upon them. 

Mr. vom Baur. Exactly. 

Senator Carrotu. So I thank you very much for your testimony 
this morning. Your testimony on S. 600, if you do not mind, we will 
make a part of the record and we will read it and we would like to 
have you back here again. 

(The unread portion of Mr. vom Baur’s statement is as follows :) 

III. Title I of S. 600; administrative practice and procedure con- 
tain many problems: Just as administrative law is relatively new, 
administrative practice and procedure are relatively new subjects 
and involve a multitude of agencies and a great variety of proceedings. 
In fact, it is not too much to say that these are still in the pioneering 
stage. As a result, these subjects are still full of pressing problems 
which are of considerable concern and expense to the public. But they 
are mostly the humdrum problems of everyday life, and, important 
as they are to the individuals concerned, seldom make the headlines. 
Some of these problems must be understood if we are to understand 
title I of the bill. 

IV. Problems relating to the trial process before administrative 
agencies which must be solved if the public is to be protected: 

A. In general: The trial process in the courts vested with judicial 
power has the general support of public confidence. This, however, 
cannot be said, as yet, for the trial process before the administrative 
agencies generally. Many improvements remain to be made. 

B. The Administrative Procedure Act of 1946 applies horizontally 
throughout the Government, but there is no central coordination of 
activity under the act. 

C. There is a great need for some uniformity in administrative 
rules and practices. The public, particularly its members outside of 
Washington, is still confused by the diverse nature of practice and 
procedure before the various agencies. Each agency operates under 
difference statutes and is largely a little world of its own, with no 
central coordinating influence. 
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D. Hearing examiners do not have the same judicial status and 
independence that is accorded their counterparts, the judges of the 
courts vested with judicial power. There are widespread reports, at 
least, that some hearing examiners are unable to render decisions with 
full impartiality and indpendence, or to have their determinations, 
particularly on questions of fact, accorded substantially the same 
weight given the findings of an equity judge. In addition, an institu- 
tional decision, a conglomeration of ideas of various anonymous per- 
sons in the agency with whom the litigant and his counsel have no 
direct contact, often replaces a hearing examiner’s decision in wholly 
different terms, without counsel for the litigants having a chance to 
address argument to the changes made. This process does not appear 
to have the support of the public confidence. Counsel for parties be- 
fore administrative agencies feel that they must be able to approach 
directly the person or persons who are going to decide, free from 
anonymous intermediaries. 

E. Improvement of the status of the Government lawyer: Placing 
the Government lawyer in a better professional status would tend to 
give the taxpayer better representation in administrative hearings, 
and would also tend to afford the fullest professional treatment to 
lawyers representing private litigants. 

F. In administrative practice: (1) There is a clear need for mini- 
mum standards of conduct; and 

(2) Canons of ethics should be presented for lawyers engaged in 
administrative practice, with proper supervision and provisions for 
censure, suspension or disbarment for transgressors. As it is now, a 
member of the bar of a State or territory other than the District of 
Columbia, cannot be disciplined in the District of Columbia for im- 
proper conduct when engaged in administrative practice in the Dis- 
trict of Columbia. 

(3) Persons who are not lawyers are practicing law before admin- 
istrative agencies. 

(4) Admission to practice before administrative agencies is still a 
fairly difficult thing. There are still a number of agencies which 
separately require people who are lawyers in good standing to file 
documents of one sort or another in order to become admitted to 
practice. Thus a lawyer may be in good standing of a State bar 
and also be admitted to practice before the Supreme Court of the 
United States, but he still will have to go through a certain amount 
of rigmarole and expense in order to be admitted to practice before 
a variety of administrative agencies. 

V. Protection of the public as the objective of title I of S. 600: 
Title I of S. 600 seeks to solve these problems by setting up an inde- 
pendent Office of Administrative Procedure, responsible to the Presi- 
dent and also directly to Congress. It would be somewhat comparable 
to the administrative office of the U.S. courts, which appears to have 
clearly proved its usefulness in the last decade or two. However, the 
problems of administrative agencies are much more numerous than 
those of the courts. S. 600 provides for the appointment of a Director 
of an Office of Administrative Procedure, a Deputy Director, and 
three Assistant Directors. The Assistant Directors are to supervise, 
respectively, a Division of Administrative Procedure, a Division of 
Hearing Commissioners, and a Division of Government Practice. Let 
me take these up separately : 
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A. The Division of Administrative Procedure would provide a sin- 
gle focal point where complaints regarding administrative procedural 
deficiencies would be received. A clear statement of one purpose of 
this title of the bill is found in the Report of the Special Committee 
on Legal Services and Procedure to the House of Delegates of the 
Americ an Bar Association, dated January 31, 1956. At pages 36 and 
37 of this report states: 


Although the Administrative Procedure Act applies horizontally throughout 

the executive branch of the Government, there is no centralized office to coordi- 
nate activities and information under this statute. This important act has 
peen deprived of any agency-sponsor. The proposed office would fill this vacuum. 
Its Division of Administrative Procedure would provide a single source of in- 
formation on common procedural matters, coordinate agency procedural rules 
and practices, and furnish assistance on these matters to the several agencies, 
to the committees of the Congress and to the public at large. This office, in 
collaboration with agencies, could effectively stimulate uniformity in practice 
and procedure and in public information practices. Fulfillment of these pur- 
poses would not effect any transfer of functions or affect the jurisdiction of any 
existing agency. The reasons originally advanced in 1941 for an Office of Fed- 
eral Administrative Procedure, as set forth in the final report of the Attorney 
General’s Committee on Administrative Procedure, are still valid. 
And would provide a strong catalytic stimulus toward bringing about 
uniformity in their rules and practices, to the extent that uniformity 
is possible. It would also serve as a focal point for complaints about 
administrative practice, and these could often be informally settled 
by the Director and the particular agency. This would necessarily 
result in better administrative justice to the public, and in enabling 
the public to deal with the agencies more simply, easily, and 
inexpensively. 

B. The Division of Hearing Commissioners would, in cooperation 
with the agencies, select and supervise hearing examiners or hearing 
commissioners as they would be called under the act. In doing so, 
the administrative trial process would be improved, the public would 
acquire more confidence in hearing examiners, and administrative jus- 
tice would tend to acquire a greater support of public confidence. 

C. The Division of Government Practice would supervise adminis- 
trative practice, with the aid of minimum standards of conduct laid 
down in the act, canons of ethics for lawyers in administrative prac- 
tice, and a prohibition against the practice of law before administra- 
tive agencies by people who are not lawyers. In addition, the Division 
of Government Practice would facilitate and simplify the admission 
to practice of lawyers before, not some, but all administrative agen- 
cies. Any lawyer who had on file w ith the Office of Administrative 
Procedure a certificate showing him to be a member in good st: anding 
of a State or Federal bar, would be entitled to practice before, not 
some, but all administration agencies. In addition, the agencies would 
be required to recognize lawyers practicing before them who have such 
a certificate on file. Again, this will make it easier for the public, and 
their counsel, to practice before administrative agencies in a reputable 
manner and should reduce the cost to the public of legal representa- 
tion before administrative agencies. 

There is another function which the Assistant Director in ch: arge 
of this Division could serve. In my view, there is a great need for a 

ersonnel office in the Government to serve Government lawyers, at 
east. Thus, the Director would be charged with the responsibility 
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of recruiting lawyers, nationwide, for Government legal positions— 
not to dictate to the chief legal officers who must run their own organ- 
izations and do the actual hiring, promoting and firing, but on the 
basis of service and assistance to them. There is, at the present time, 
no central recruiting system for Government lawyers. Yet I know 
that there are many young, patriotic-minded lawyers throughout the 
country who would like to apply for Government legal positions if 
there were some central means of recruiting. And increasing the 
number of qualified applicants would tend to improve the caliber of 
Government legal personnel. 

In addition, there is a great need for a central personnel office in the 
Government to help lawyers who are already with the Government. 
There are round pegs in square holes, and vice versa, in Government 
legal positions. When a Government lawyer is “riffed,” he has no 
central personnel office to go to for help. He must scramble for him- 
self; and if he is still employed but is unhappy, or feels that he is 
just not getting ahead or wants another type of work, again there is 
no central place to give him help and advice. 

Under S. 600, the Director would in fact be charged with the re- 
sponsibility of serving as a central personnel office for all lawyers in 
the Government. While this does not set him up as a czar or dictator, 
or as a person who would tell the chief legal officers who to hire and 
fire, it does set up a Director who could help Government lawyers find 
themselves, and find the right job, and so improve legal work through- 
out the Government, and, last but not least, help the taxpayer. 

VI. In summary, there is, I think, a need for an independent Office 
of Administrative Procedure, responsible to the President and also 
directly to the Congress, which would serve as a focal point to hear 
complaints relating to administrative practice, which would serve as a 
strong catalytic influence in the general directions of uniformity and 
improvement. In particular, such an office would be expected to work 
directly, closely, and intimately with this committee. It would provide 
a means by which this committee could keep in direct touch with, not 
some, but all the administrative agencies, and in the person of the 
Director and his Deputy and Assistants should give this committee 
a kind of special staff providing services, information, and ideas for 
legislation. 

In addition, by providing for a better supervision of hearing exam- 
iners and according them the judicial status which is properly due 
them, the office would improve the whole trial process and so better 
protect the public and simplify administrative litigation. And it 
would also protect the public with regard to administrative practice, 
and make it easier for the public to deal with the agencies. 

Thus the great strength of the Director comes from the fact that 
modern administrative practice and procedure has these various 
separate facets which are naturally susceptible of supervision by a 
single administrator, with the overall objective of protection of the 
public. 

Some amendments to the bill are, I think, necessary to conform fully 
to the foregoing. 

(Prepared statement of Mr. vom Baur is as follows :) 
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PREPARED STATEMENT OF F’. TROWBRIDGE VOM BAUR 


Mr. Chairman and gentlemen of the committee, my name is F. Trowbridge vom 
Baur; and I have been requested to testify before your committee on two 
subjects: (1) legislation to prohibit ex parte communications, and (2) title I of 
S. 600. 


I. THE PROBLEM: PROTECTION OF OR FAIRNESS TO THE PUBLIC IN ADMINISTRATIVE 
PROCEEDINGS 


These two measures bear some relation to each other in that they are both 
designed to help to protect the public, and to provide a greater measure of fair- 
ness to the public in administrative proceedings. Administrative law is a 
relatively new development in the Anglo-Saxon world of law which goes back 
only about 75 years, and our large number of administrative proceedings still 
represent an innovation in our system of government which contains many 
problems. The Federal judiciary has, over the decades, acquired the support of 
public confidence. But ever since the 1930's, at least, administrative agencies 
have developed fairly serious problems in their relations with the public, and 
they do not appear to have had the support of public confidence to the degree 
that the judiciary has. Part of the trouble has been caused by the slow pace 
of the agencies in adopting judicial standards for adversary administrative 
proceedings, although since the 1930’s a great deal of progress in that direction 
has been made.” 


Il, PROTECTION OF THE PUBLIC AGAINST EX PARTE INFLUENCE IN ADVERSARY 
ADMINISTRATIVE PROCEEDINGS 


A, What is ex parte influence?—Like a judge in the courts vested with ju- 
dicial power, the responsibility of the agency in an adversary administrative 
proceeding is to determine questions of fact, decide questions of law, and apply 
statutory mandates. The adversary administrative proceedings themselves are 
required by law to be determined upon a written record, and they are comparable 
to adversary judicial proceedings. Also, it seems clear that administrative 
determinations are or should be determined on the basis of the applicable law 
and the evidence, and not on the basis of extralegal considerations or “influence.” 

But at the present time outside influence, extraneous to the law and evidence, 
can be brought to bear upon members of administrative agencies charged with 
the responsibility of adjudicating these proceedings, through the medium of 
ex parte communications. Even though the lawyer representing a particular 
litigant has proceeded in an orderly way by presenting evidence and argument 
on the record, in the presence of opposing counsel, the litigant himself, or 
someone representing him, has not infrequently made an end run around the 
counsel of record and the legal proceeding itself, through the medium of a 
private telephone call or meeting with a member of the agency charged with 
the responsibility of decision. In this way, the litigant or his undercover 
representative may pay a call on the agency member in his office, or sidle up to 
him at a social function and, in effect, say to him, “Mr. Commissioner, please 
decide this case my way.” Being done in the complete absence of the party’s 
adversary, all kinds of serious or atrocious misrepresentations may be privately 
made in this fashion where there is no fear of contradiction. In this way, 
favoritism and intrigue become substituted for the orderly process of law. 

If we are to be realistic about this, it is noteworthy that Congressmen them- 
selves have, in the past, been engaged in ex parte communications with agency 
members on behalf of litigants. It is also noteworthy, however, that lawyers 
are prohibited by the Canons of Ethics of the American Bar Association from 
engaging in ex parte communications with members of administrative tribunals.” 
Also, no lawyer would dare to approach a Federal judge privately and, in the 
absence of his opponent, insinuate to him that a particular case should be 
decided his way for some privately expressed reason. Indeed, any Federal 
judge to whom such an approach was made would be likely to blow a gasket 





1See vom Baur, “The Impact of the Administrative Process Upon the Executive Branch 
of the Government,” 16 Fed. B.J. 453 (1956). 

2See opinion No. 20 of the American Bar Association’s Committee on Professional 
Ethics and Grievances dated Jan. 23, 1930, reprinted in Opinions American Bar Associa- 
tion Committee on Professional Ethics and Grievances 94 (1957); and an article on this 
subject by the author in 21 Journal Bar Association of the District of Columbia 99) (1954). 
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and to refer the matter immediately to the grievance committee of the local 
bar association. 

B. Ex parte communications relating to adversary administrative proceedings 
should be positively prohibited—The same result should apply before adminis- 
trative agencies. Adversary administrative proceedings, just like adversary 
judicial proceedings, should be decided on the basis of the law and evidence in 
the record, rather than on the basis of private conversations, ex parte com- 
munications, secret or outside influences, intrigue and favoritism. Ex parte 
communications in an adversary administrative proceeding should be positively 
prohibited ; and the only way they can be positively prohibited in the Federal 
sphere is for Congress itself to prohibit them. Thus, it seems to me that this 
is a clear responsibility of the Congress, a problem which Congress itself should 
look squarely in the eye and dispose of. 

In addition, the flat prohibition against ex parte communications in adversary 
administrative proceedings which should be enacted by Congress should be 
sweeping and comprehensive, and should prohibit ex parte communications by 
Congressmen and other officials as well as by private citizens. There is no point 
in prohibiting ex parte communications by unofficial representatives of a litigant, 
if he can get a Congressman or other official to interfere privately for him. In 
addition, I think the Congress itself should squarely face the fact that inter- 
cession by a Member of Congress anywhere has a tremendous impact. Even a 
telephone call by a Member of Congress to an administrative agency, subtle or 
informal though it may be, carries overtones and may have an enormous impact 
on the recipient’s thinking. And if the particular Congressman happens to be a 
member of the Appropriations Committee dealing with appropriations for the 
particular agency, or investigating its affairs, the impact of an ex parte com- 
munication by the Congressman need only be left to the imagination. 


Ill. TITLE I OF 8S. 600; ADMINISTRATIVE PRACTICE AND PROCEDURE CONTAIN MANY 
PROBLEMS 


Just as administrative law is relatively new, administrative practice and pro- 
cedure are relatively new subjects and involve a multitude of agencies and a 
great variety of proceedings. In fact, it is not too much to say that these are 
still in the pioneering stage. Asa result, these subjects are still full of pressing 
problems which are of considerable concern and expense to the public. But 
they are mostly the humdrum problems of everyday life, and, important as they 
are to the individuals concerned, seldom make the headlines. Some of these 
problems must be understood if we are to understand title I of the bill. 


IV. PROBLEMS RELATING TO THE TRIAL PROCESS BEFORE ADMINISTRATIVE AGENCIES 
WHICH MUST BE SOLVED IF THE PUBLIC IS TO BE PROTECTED 


A. In general.—The trial process in the courts vested with judicial power has 
the general support of public confidence. This, however, cannot be said, as yet, 
for the trial process before the administrative agencies generally. Many im- 
provements remain to be made. 

B. The Administrative Procedure Act of 1946 applies horizontally throughout 
the Government, but there is no central coordination of activity under the act. 

C. There is a great need for sOme uniformity in administrative rules and 
practices.—The public, particularly its members outside of Washington, is still 
confused by the diverse nature of practice and procedure before the various 
agencies. Each agency operates under different statutes and is largely a little 
world of its own, with no central coordinating influence. 

D. Hearing examiners do not have the same judicial status and independence 
that is accorded their counterparts, the judges of the courts vested with judicial 
power. There are widespread reports, at least, that some hearing examiners 
are unable to render decisions with full impartiality and independence, or to 
have their determinations, particularly on questions of fact, accorded substan- 
tially the same weight given the findings of an equity judge. In addition, an 
“institutional decision,” a conglomeration of ideas of various anonymous persons 
in the agency with whom the litigant and his counsel have no direct contact, 
often replaces a hearing examiner’s decision in wholly different terms, without 
counsel for the litigants having a chance to address argument to the changes 
made. This process does not appear to have the support of the public confidence. 
Counsel for parties before administrative agencies feel that they must be able 
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to approach directly the person or persons who are going to decide, free from 
anonymous intermediaries. 

E. Improvement of the status of the Government lawyer.—Placing the Gov- 
ernment lawyer in a better professional status would tend to give the taxpayer 
petter representation in administrative hearings, and would also tend to afford 
the fullest professional treatment to lawyers representing private litigants. 

F. In administrative practice— 

(1) There is a clear need for minimum standards of conduct; and 

(2) Canons of ethics should be presented for lawyers engaged in admin- 
istrative practice, with proper supervision and provisions for censure, sus- 
pension, or disbarment for transgressors. As it is now, a member of the bar 
of a State or Territory other than the District of Columbia, cannot be 
disciplined in the District of Columbia for improper conduct. when engaged 
in administrative practice in the District of Columbia. 

(3) Persons who are not lawyers are practicing law before administrative 
agencies. 

(4) Admission to practice before administrative agencies is still a fairly 
difficult thing. There are still a number of agencies which separately require 
people who are lawyers in good standing to file documents of one sort or 
another in order to become admitted to practice. Thus a lawyer may be 
in good standing of a State bar and also be admitted to practice before 
the Supreme Court of the United States, but he still will have to go through 
a certain amount of rigamarole and expense in order to be admitted to 
practice before a variety of administrative agencies. 


V. PROTECTION OF THE PUBLIC AS THE OBJECTIVE OF TITLE I OF S. 600 


Title I of S. 600 seeks to solve these problems by setting up an independent 
Office of Administrative Procedure, responsible to the President and also directly 
to Congress. It would be somewhat comparable to the Administrative Office of 
the U.S. Courts, which appears to have clearly proved its usefulness in the last 
decade or two. However, the problems of administrative agencies are much 
more numerous than those of the courts. S. 600 provides for the appoiltment 
of a Director of an Office of Administrative Procedure, a Deputy Director, and 
three Assistant Directors. The Assistant Directors are to supervise, respectively, 
a Division of Administrative Procedure, a Division of Hearing Commissioners, 
and a Division of Government Practice. Let me take these up separately: 

A. The Division of Administrative Procedure would provide a single focal point 
where complaints regarding administrative procedural deficiencies would be 
received,* and would provide a strong catalytic stimulus toward bringing about 
uniformity in their rules and practices, to the extent that uniformity is possible. 
It would also serve as a focal point for complaints about administrative prac- 
tice, and these could often be informally settled by the Director and the particu- 
lar agency. This would necessarily result in better administrative justice to the 
public and in enabling the public to deal with the agencies more simply, easily, 
and inexpensively. 

B. The Division of Hearing Commissioners would, in cooperation with the 
agencies, select and supervise hearing examiners or Hearing Commissioners as 
they would be called under the act. In doing so, the administrative trial process 
would be improved, the public would acquire more confidence in hearing ex- 


aminers, and administrative justice would tend to acquire a greater support of 
public confidence. 





3A clear statement of one purpose of this title of the bill is found in the report of the 
Special Committee on Legal Services and Procedure to the House of Delegates of the 
American Bar Association, dated Jan. 31, 1956. At pp. 36 and 37 this report states: 

“Although the Administrative Procedure Act applies horizontally throughout the execu- 
tive branch of the Government, there is no centralized office to coordinate activities and 
information under this statute. This important act has been deprived of any agency 
sponsor. The proposed Office would fill his vacuum. Its Division of Administrative Pro- 
cedure would provide a single source of information on common procedural matters, coordi- 
nate agency procedural rules and practices, and furnish assistance on these matters to the 
several agencies, to the committees of the Congress, and to the public at large. This Office, 
in collaboration with agencies, could effectively stimulate uniformity in practice ard pro- 
cedure and in public information practices. Fulfillment of these purposes would not effect 
any transfer of functions or affect the jurisdiction of any existing agency. The reasons 
originally advanced in 1941 for an Office of Federal Administrative Procedure, as set forth 


a og report of the Attorney General’s Committee on Administrative Procedure, are 
still valid.’ 
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C. The Division of Government Practice would supervise administrative prac. 
tice, with the aid of minimum standards of conduct laid down in the act, canons 
of ethics for lawyers in administrative practice, and a prohibition against the 
practice of law before administrative agencies by people who are not lawyers, 
In addition, the Division of Government Practice would facilitate and simplify 
the admission to practice of lawyers before, not some, but all administrative 
agencies. Any lawyer who had on file with the Office of Administrative Procedure 
a certificate showing him to be a member in good standing of a State or Federa] 
bar would be entitled to practice before, not some, but all administrative agencies, 
In addition, the agencies would be required to recognize lawyers practicing be- 
fore them who have such a certificate on file. Again, this will make it easier for 
the public, and their counsel, to practice before administrative agencies in q 
reputable manner and should reduce the cost to the public of legal representation 
before administrative agencies. 

There is another function which the Assistant Director in charge of this 
Division could serve. In my view, there is a great need for a personnel office in 
the Government to serve Government lawyers, at least. Thus, the Director would 
be charged with the responsibility of recruiting lawyers, nationwide, for Govern- 
ment legal positions, not to dictate to the chief legal officers who must run their 
own organizations and do the actual hiring, promoting, and firing but on the 
basis of service and assistance to them. There is, at the present time, no central 
recruiting system for Government lawyers. Yet, I know that there are many 
young, patriotic-minded lawyers throughout the country who would like to apply 
for Government legal positions if there were some central means of recruiting, 
And increasing the number of qualified applicants would tend to improve the 
caliber of Government legal personnel. 

In addition, there is a great need for a central personnel office in the Govern- 
ment to help lawyers who are already with the Government. There are round 
pegs in square holes, and vice versa, in Government legal positions. When a 
Government lawyer is “riffed,” he has no central personnel office to go to for 
help. He must scramble for himself; and if he is still employed but is unhappy, 
or feels that he is just not getting ahead or wants another type of work, again 
there is no central place to give him help and advice. 

Under S. 600, the Director would in fact be charged with the responsibility of 
serving as a central personnel office for all lawyers in the Government. While 
this does not set him up as a czar or dictator, or as a person who would tell the 
chief legal officers who to hire and fire, it does set up a Director who could help 
Government lawyers find themselves, and find the right job, and so improve legal 
work throughout the Government, and, last but not least, help the taxpayer. 


VI. SUMMARY 


In summary, there is, I think, a need for an independent Office of Administra- 
tive Procedure, responsible to the President and also directly to the Congress, 
which would serve as a focal point to hear complaints relating to administrative 
practice, which would serve as a strong catalytic influence in the general direc- 
tions of uniformity and improvement. In particular, such an office would be 
expected to work directly, closely, and intimately with this committee. It would 
provide a means by which this committee could keep in direct touch with, not 
some, but all the administrative agencies, and in the person of the Director and 
his deputy and assistants should give this committee a kind of special staff 
providing services, information, and ideas for legislation. 

In addition, by providing for a better supervision of hearing examiners and 
according them the judicial status which is properly due them, the Office would 
improve the whole trial process and so better protect the public and simplify 
administrative litigation. And it would also protect the public with regard to 
administrative practice, and make it easier for the public to deal with the 
agencies. 

Thus, the great strength of the Director comes from the fact that modern 
administrative practice and procedure has these various separate facets which 
are naturally susceptible of supervision by a single administrator, with the over- 
all objective of protection of the public. 

Some amendments to the bill are, I think, necessary to conform fully to the 
foregoing. 


Cw tee ee, OP oe 


es 


PAT ee DON "oar 


a 


aff 
uld 
‘ify 
the 
ern 
‘ich 
yer- 


the 


ADMINISTRATIVE PROCEDURE LEGISLATION 141 


Senator Carrott. Remember this one point, and I say this to Mr. 
Beelar and the other witnesses who have testified, to keep in mind 
that there are many, many fields in which Congressmen must function 
for their constituents, many fields, to expedite matters. J think we 
have to show: You can continue to expedite, but when it gets into ad- 
versary proceedings this is the shutoff. It is just the same as if it 
were to get into a court of law. We have also this distinction, we 
have to educate some of the commissioners, too, because many of the 
commissioners are not members of the bar, therefore they do not know 
about the legal traditions of the bar. 

I am not saying that all the commissioners who are lawyers observe 
the traditions, by any means, but we have a little different situation 
than those who are in the Federal courts, Federal judges. We have 
to pay attention to that. 

Senator Hart, do you have any further observations ? 

Senator Harr. No. 

Senator Carroti. Judge McDonald ? 

Mr. McDonap. No, Mr. Chairman. 

Senator CarroLu. Mr. Bolton-Smith? 

Mr. Boutron-Smirn. No, thank you. 

Senator Carrott. Mr. Kennedy ? 

Mr. Kennepy. No. 

Senator Carroti. Again we thank you. Could we call en you from 
time to time ? 

Thank you very much. I thank you for your patience and I thank 
the court reporter for staying here until 1:30, and we will now stand 
in recess until 10 o’clock tomorrow morning. 

(Whereupon, at 1:29 p.m., the subcommittee was recessed, to re- 
convene at 10 a.m., Thursday, July 23, 1959.) 


49968—-60——_10 





4 ee UW reese CO wo wm eC VY re ee eS Se ms 








ADMINISTRATIVE PROCEDURE LEGISLATION 


THURSDAY, JULY 23, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ADMINISTRATIVE 
PRACTICE AND PROCEDURE 
OF THE COMMITTEE ON THE JUDICIARY, 
Ww ashington, DC. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 2228, 
New Senate Office Building, Senator John A. Carroll (chairman of 
the subcommittee) presiding. 

Present: Senator Carroll (presiding). 

Also present: Joseph M. McDonald, chief counsel; Carlile Bolton- 
Smith, counsel; and Cornelius B. Kennedy, minority counsel. 

Senator Carrot. The committee will come to order. 

As our first witness this morning, we have Mr. Justin N. Feldman, 
who is a partner in the law firm of Landis, Feldman, Reilly & Akers, 
in New York City. Mr. Feldman has an A.B. and LL.B. from Co- 
lumbia University. He has also been very prominently identified as 
one of the leaders in the administrative law section of the Associa- 
tion of the Bar of the City of New York. 

Mr. Feldman. 


STATEMENT OF JUSTIN N. FELDMAN, CHAIRMAN, COMMITTEE ON 
ADMINISTRATIVE LAW OF THE ASSOCIATION OF THE BAR OF 
THE CITY OF NEW YORK 


Mr. FetpmMan. Good morning, Mr. Chairman. Just for the sake 
of the record, to clarify it, 1 am chairman of the administrative law 
committee of the Association of the Bar of the City of New York. 

Senator Carrotu. Thank you. 

Mr. FetpmMan. The Association of the Bar of the City of New 
York, through its committee on administrative law, first considered 
the provisions of 8. 600 approximately 2 years ago when Congressmen 
Dawson and Fascell introduced H.R. 3349 and H.R. 3350 in the 
House and Senators Hennings and Wiley introduced S. 932, all of 
these bills in the 85th Congress. The consideration of these bills, 
together with the provisions of the bill introduced in this Congress 
by Senator Ervin as S. 1070, was precipitated by the recommenda- 
tions of the American Bar Association’s Special Committee on Legal 
Services and Procedures as an outgrowth of the second Hoover Com- 
mission’s Task Force. 

Senator Carroti. May I interrupt at this time to say to you that 
Senator Hart will be unable to attend today’s hearing because of a 
meeting of the Foreign Relations Committee. 
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As I previously stated, the able Senator from Illinois is the Repub. 
lican minority leader, and he has many other subcommittees and 
many other duties. 

Will he be in this morning, do you know ? 

Mr. Kennepy. I do not expect he will be able to be in this morning, 

Senator Carroty. We understand their absence; it is for no lack 
of interest that they are not here. 

Mr. FetpmMan. I understand. 

I understand that it is the purpose of your subcommittee at this 
time to consider in a preliminary way only title [ of S. 600 and the 
proposals encompassed in Senator Carroll’s bill, S. 2374, which deals 
with the problem of what has been euphemistically called “ex parte 
communications.” 

My comments today will be limited, however, to title I of S. 600, 
since our association still has under study the provisions of S. 2374 
(and similarly H.R. 6744 and H.R. 4800, both of which were intro- 
duced in the House by Congressman Harris of Arkansas). 

May I parenthetically at this point explain that the Committee 
on Administrative Law of the Association of the Bar of the City of 
New York is considering these bills. In addition, as you undoubtedly 
know, our association is the sponsor of a special committee which it 
appointed pursuant to a grant obtained from the Ford Foundation 
for a study of the entire question of conflicts of interest, and this 
committee, which is chaired by Roswell Perkins, former Under Sec- 
retary of Health, Education, and Welfare, and former counsel to 
Governor Rockefeller, has been working in the field of conflicts of 
interest as distinct from the problem of ex parte communications, 
although they may get into that, too. 

It is expected they will have a report out this fall. It has been a 
rather extensive study. They have called on assistance from members 
of the bar from other parts of the country. They have had a rather 
large staff and a fairly substantial grant of funds, and I think it is 
a study which will undoubtedly interest this committee when it is 
completed. 

Senator Carrotu. I am very much interested in that. As a matter 
of fact, on a very cursory examination of conflict of interest statutes, 
we find great confusion. I am glad to know such a study is being 
undertaken. If there is any way you can expedite their report or part 
of it—we will probably be in session only until, I think, September; 
some say September 14, some say the latter part of August, but I 
think it is safe to say that we will be here to the latter part of Sep- 
tember. If there is any way you can expedite completion of that 
report, why we would like to have it before we leave. 

I have been home only once since November and, as soon as I can 
get out of here, I want to get out fast. But, if we could have this 
report, I would like to have it sometime in September. 

Mr. Fetpman. I will mention that to Mr. Perkins. 

Senator Carrot. May I also say to you and to other members of 
the American Bar and to any member of the agencies here this morn- 
ing, with reference to the suggestion about S. 2374 and S. 1070, 
that as I considered the testimony yesterday, it occurred to me that 
there ought to be some clarification as to what different types of ad- 
versary proceedings the independent agencies and executive depart- 
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ments have within their jurisdiction. We are going into this. I 
mean, what is their nature? We know there is a shadow line here in 
rulemaking. I direct special attention to the testimony of Mr. Bicks 
and to that Federal court decision which seems to me to make it very 
clear. But, in the nature of adversary proceedings, how many differ- 
ent types of proceedings are there? 

I listened to the very frank testimony of Senator Dirksen, yester- 
day. I want to say for the record this morning that I commend that 
sort of frankness. This is what we need. We need to put the cards 
on the table if we are going to achieve anything in this field. Whether 
it is in the Congress or the executive branch or the White House or the 
commissioners or their statis, we put the cards on the table and find 
out where we have been, where we are, and where we expect to go. 

Many things have run through my mind. I think we can make 
headway. If we do not have a statute with a criminal penalty, there 
are other ways, it seems to me, it can be done. But there has to be full 
cooperation between the executive branch of the Government and the 
legislative branch of the Government. We also have many distin- 
guished jurists who form a part of the Judicial Conference who have 
spoken on this subject. I think Judge Learned Hand and Justice 
Prettyman and other men have spoken. And I think we can reach 
our objective if we get the full cooperation of the leaders of the bar, 
and the leaders in public life, whether they are elected or appointed. 
So I think the hearing yesterday and the day before was excellent. 
And, again, I direct your attention to finding out the different types 
of adversary proceedings. These are some of the thoughts running 
through my mind. Iam not issuing a press release. I see no members 
of the press here this morning so I can speak freely without being 
thought to have an ulterior motive [laughter], because I am not trying 
tomake a press story. 

It seemed to me that the commissioners, themselves, could set up 
some rules that whenever in an adversary proceeding a call comes to 
them or their staffs from the White House or a call comes from the 
executive branch, or it comes from a Cabinet office or it comes from the 
Congress, they themselves would put it on the record. 

Perhaps, a little bit later on I will ask them publicly to put it on the 
record, so that I can ask them to report it to this committee, not for 
the purpose of criticizing anybody, but in order that we can know how 
widespread this thing is. 

It is entirely possible that I may go into the executive branch, 
although I am a Democrat, and talk to them and say, This is not a 
partisan political issue, let us meet this thing head on right now. 

I think, if we do not want to do it by criminal statute, there are other 
ways we can accomplish it, and I think it will redound to the benefit 
of the public servants in these commissions and men in all walks of 
life—yes, and women too—who are interested in good government. 
I think the time has come when we can do that. 

So I feel very heartened at the outset of this new subcommittee. I 
think we have hit some pay dirt quickly. I am glad to have your 
observation here that S. 1070 also talks about rulemaking. This is a 
difficult field. In the field of rulemaking, how far can a commission 
go before it reaches the adversary stage? I wanted to make that com- 
ment at the outset because I did not want any construction that I am 
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critical in any way of Senator Dirksen. I wish more Senators would 
come in here and lay their cards on the table, and a few from the White 
House and executive branch. We would all be better off and we would 
know where we are going. 

Mr. Fevpman. I agree with you. I think Senator Dirksen made 
a very valuable contribution to the frank discussion of this problem. 
As you note, I point out in my statement that S. 2374 and S. 1070 
must in some measure be considered as a package, because the proposed 
revision in the definition of “rulemaking” and “adjudication” and the 
proposals with respect to “separation of functions” in S. 1070 are 
clearly related to S. 2374. As you so well pointed out yesterday, §S, 
2374 is not directed at any one person but at the system, and in the 
“separation of functions” portions of S. 1070 directed to the revision 
of the Administrative Procedure Act, limitations are proposed not 
only for discussions by outsiders with commissioners and hearing 
officers, but also for ex parte discussions within the agency by prose- 
cutory personnel with dictininal personnel. This, too, is important 
for the basic concept of fair play. And I think it is, therefore, most 
important that these bills not be separated out completely, and we not 
lose sight of the fact that there is in essence a kind of package being 
suggested in the field of administrative law which consists of S. 600, 
S. 1070, and S. 2374. They are completely interrelated. 

Senator Carroti. May I suggest to you, however, that we can get 
so involved in the details at the outset. 

Mr. Fevpman. I understand. 

Senator Carrotu. As a matter of fact, the other day over television, 
I was doing a little film for the people at home and the moderator 
said this is a very dull-sounding topic, the topic of this subcommittee, 
and we have a very dull-sounding subject and we have a very dull- 
sounding principle to put to the people; but, as a matter of fact, it is of 
vital importance. I said at the outset that this is no cloak-and-dagger 
operation. Therefore, it is going to be difficult for us to marshal 
public support to put the spotlight of public opinion upon these prac- 
tices, some of which have existed for more than 25 years. 

Now the question is—and I did not want to get lost in all these 
technicalities at the outset. We intend to go into them but I am 
quite frank with you—at the outset, I wanted to dramatize what we 
are seeking to achieve, the objectives of this committee, and at the 
same time to lay a broad base of jurisdiction. I think we have laid 
that base. I think we are in a position now to move either into the 
executive branch or into the independent agencies. This is why, for 
the time being, we have shunted aside S. 1070; but I am glad to have 
your comments, because it may help us very well on this question of 
rulemaking and the distinctions. 

Mr. Ferpman. The provisions of title I of S. 600, to which I direct 
my attention this morning, are relatively simple and require very 
little detailed elaboration or analysis. It provides for the establish- 
ment of a new and independent agency of government to be created 
in the executive branch known as the Office of Federal Administra- 
tive Practice. The Office will not be subject to the 1947 Reorganiza- 
tion Act, and the Director and Deputy Director, who shall have a 10- 
year and 5-year term, respectively, and are required to retire at the 
age of 70, “shall be experienced and learned in the law.” While, in 
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a sense, title I of S. 600 can be considered to stand on its own, the Di- 
rector 1s, nevertheless, charged with the responsibility of supervising 
and directing the : administration of each of the other titles. The prin- 
cipal duties of the Office are set forth in section 110 in what may be 
considered 9 enumerated “musts” and 11 enumerated “mays.’ 

With certain reservations, the committee of which I am chairman 
has accepted the reasons for the creation of the Office of Federal Ad- 
ministrative Pr ‘actice which were advanced to the 1956 American Bar 
Association’s midyear meeting of the house of delegates by its special 
committee on leg: il services and procedure. But the most compelling 
reasons, in many ways, for the enactment of title I stem from the need 
for creating an appropriate independent agency to supervise, coor- 
dinate and direct the necessary proposals, programs, and reforms set 
forth in the three remaining titles of S. 600. One can perhaps differ 
with many of the details encompassed in these provisions, as indeed 
one may perhaps differ with the details of title I itself. Nevertheless, 
it is abundantly clear that since the Administrative Procedure Act 

applies horizontally throughout the executive branch of the Govern- 
ment, there should be a centralized office to coordinate the activities 
and the dissemination of information under that statute. 

I want to point out here that by coordinate I do not mean in any 
directional way, in any authoritarian way. It is the kind of coor- 
dination you get through the exchange of ideas, rather than through 
the creation of a czar or superboss of the administrative agencies. I 
think some of the agencies in looking at the proposal have sometimes 
picked up the use by members of the bar of the word “coordinate” 
and have been frightened by it. But I think it should be made clear 
that this is not the creation of a czar for administrative agencies. It 
is the cooperation of the agencies that will be sought in this coordinat- 
ing function. 

I think, also at this point I might point out—as was pointed out 
yesterday—but it is also a good point I think to suggest that in view of 
the problem that Senator Dirksen posed, that the creation of this 
Office will, in large measure, relieve our elected representatives in the 
Congress of the responsibility of finding out where in this maze of 
independent agencies and departments one can get the information. 
There will be a central bureau to which they can go and ask their 
question. They do not have to know somebody in each of 22 depart- 
ments or 102 tribunals, they will not have to know 102 clerks. This 
agency can know 102 clerks, And having had some experience here 
on the Hill, having worked for a time as an administrative assistant, 
I know the time, the congressional staff time that is spent in just find- 
ing out where you can cet the information for your constituent. I 
think an agency of this sort can be very helpful in that regard. 

There is no other way which readily suggests itself by which we 
can obtain the required degree of uniformity throughout the executive 
branch with respect to the appointment and assignment of hearing 
commissioners, the creation of a legal career service and the admis- 
sion to and control of practice before such agencies. 

While the Hoover Commission Task Force 1955 report is generally 
credited with the paternity of this proposal, it is perhaps useful to 
_ out that the need for such a coordinating agency, again an un- 

ortunate word—the need for such an agency was “recognized some 14 
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years earlier when a similar proposal had been made in 1941 by the 
Attorney General’s Committee on Administrative Procedure. Also, a 
proposal much like that of title I was made by the recognized and 
learned expert in administrative law, who is a member and former 
chairman of our committee, Robert M. Benjamin, Esq. In his 1949 
report on “Administrative Adjudication in the State of New York,” 
he recognized the existence of similar difficulties in our own State, 
Unfortunately, neither of these recommendations was acted upon, and 
the Hoover Commission task force deserves considerable credit for 
having renewed these proposals and for having reactivated the inter- 
est of the Congress, of the executive branch, and of the bar. 

The voluntary establishment of the Office of Administrative Pro- 
cedure in the Department of Justice, as coordinating and clearing 
agency in 1956, was most useful as an initial attempt to fill an obvious 
void. 

Senator Carroti. May I interrupt at this time? I will be quite 
frank with you, I think we would have a hard time selling the Con- 
gress that we need an office of this nature merely to coordinate. Con- 
gress is so busy, it is all they can do to keep up with current work, in- 
stead of going back and post-auditing things. 

And do you think the agencies would object if a director had the 
power of subpena ? 

Also, what I am thinking of is an expediter. When you speak of 
coordination, you use a “gobble-de-gook” word from the point of 
view of a legislator, i.e., to coordinate.” 

Now, if you have had experience on the Hill, you know that most 
members, when they have got a job to do, want to go to the top to get 
action. 

I am not talking about adversary proceedings at all. Yesterday, 
after I left here, I had a case in which they have now declared Fort 
Logan, Colo., as surplus. It was an old fort, created in 1887, and 
there are many acres of valuable land in it. Well, the State wants 
a piece, the county wants a piece, and some other people want a piece. 
Some choice land is saaaah by certain private groups for housing, 
and by the county for a recreational area. We have to move, and move 
fast. We have got to find out what the facts are. And, there are al- 
ways forces working at home, just as they are working in Washington, 
D.C. Everybody in this system of ours has—I was going to say “his 
oar in”; but, under our system, forces move to pick up things at home, 
and they pick them up on a bigger scale here in Washington. 

Well, the Member of the Congress has to move in to see what is 
going on. This involves a political subdivision of a State. Now 
would you go through an agency, a coordinating agency? I suspect, 
maybe, you could have it as a liaison with the Congress, but I wonder. 

The military, who are now spending 40 billions of dollars has mili- 
tary liaison with Congress for each of its branches. Why? Because 
we do not know where to put our finger in the military setup, when 
we want things done. Suppose that mother wants her boy back, or 
the boy is ill and she is worried about him. We write to them, to the 
military through the liaison. 

But my concept of this office of Federal Administrative Practice 
would be that it would act as an expediter, not a coordinator, and 
would be headed by a man who could move—who could have a staff 
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to look into a case to see why the agency people are not moving their 
cases, and what is happening. And he would draft guidelines to 
recommend to the Congress, and prepare studies so that Congress 
could pass legislation based upon this recommendation. My concept 
of this agency would be not just a coordinator. This is why I do 
not understand the word “coordination.” 

Mr. FretpMan. Apparently, sir, you are thinking of the office, as 
though it had a function which would be broader than the function 
of the administrative tribunal. You are thinking of having this 
agency be interested also in the administrative operation of these 

encies. 

Senator Carrot. Not to pass judgment, for example. Not to bea 
reviewing body for decisions, I do not mean that. We have got the 
courts to review, especially where due process is involved. 

But I am talking about an agency, from which the director is 
watching each other agency to see how fast it is moving. I can 
understand why the commissioners do not want that, at least 1 think 
some of them do not. They do not really want an oversight com- 
mittee functioning on the part of the Congress either. 

It is my concept that this Director of Administrative Agencies 
would have some power. If he is merely a coordinator, I do not 
think we would sell this at all to the Congress, because they would 
say we are building another tier upon the bureaucracy. 

I was thinking in terms of an action committee to do the job and 
to aid the Congress in formulating standards and guidelines so we 
could in turn enact them into law. 

Mr. Fevtpman. Within the narrower concept of the administrative 
process, however, not the executive function of the agency. In other 
words, you would not think of this Office as having any concern with 
expediting the decision as to whether Fort Logan is to be declared 
surplus or not, because that is purely an executive decision. ‘There 
is no rulemaking function, there is no adjudicatory function involved 
in it as such. 

Senator Carrotyi. No, no, that is a discretionary function under 
the law. 

Mr. FetpMan. Yes. 

Senator Carrotu. But what I had really reference to is expediting 
adversary proceedings. I mentioned this two or three times. How 
do we get rid of the backlog of these adversary cases? How do we 
move them ? 

There is an old saying, you know, that justice delayed is justice 
denied. How can you have hearings in the public interest when cases 
are being held up for 4 or 5 years and the backlog is growing? Now, 
if there is something wrong, the fault may be with the Congress. 
Maybe they are not appropriating enough money. But, this is where 
we ought to have some agency with a duty to turn the spotlight of 
public opinion on the backlog, and continue to hammer at this problem. 

Mr. FrtpMan. You mean, then, that, under section 110, he should 
have more than just the obligation to carry on studies and make rec- 
ommendations regarding the adequacy of the procedures. 

Senator Carroty. It would seem to me that we ought to have a 
broader approach and propose to grant more authority, if we are go- 
ing to create this Office. If I were to have to take a bill out of this 
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subcommittee into the whole committee, I would not come in and say 

“Look, we are going to set up a director here who is going to coordi- 
nate.” They w vould say, “What do you mean?” Iw ould have to say 
“T really do not know.” 

The first thing they are going to say is, “How much is it going to 
cost?” Anold C ongressman from Pennsylv: nia used to say, OW here 
are you going to get the money ¢” but now, today, they say, “How much 
is it going to cost? How many people will you need? How far 
reaching is it?” You have to lay outa plan. Then you will be ¢ asked, 
“What will be its function?” This is the legislative mind wor king: 
“Let us pick a certain agency. What w ould he do with reference to 
that agency? Spell it out for us.” This is the sort of thing we have 
to dig into and work with. What would the director of the agency 
coordinate? What would he coordinate, for example, in FCC? 

Mr. Fetpman. Well, first of all, he would be the one who would 
receive complaints concerning matters of practice and procedure. 
He would make investigations ‘of the complaints. He would have that 
power under section 110. 

Senator Carrot. Would he have the power of subpena? 

Mr. Fetpman. I do not believe it gives him a power of subpena. 

Senator Carrot. If he is going ‘to make inv estigations, would it 
not be good for him to have the: power of subpena ? 

Mr. Feipman. I think that is something one might consider, yes. 

Senator Carroti. There are just thoughts as we go along now. 
These are thoughts that, at least, occur tome. How far should we go 
in this? When you say “complaints,” complaints by whom? 

Mr. Fetpman. I would think complaints by litigants, complaints 
by the bar, complaints by Members of Congress, complaints to the 
effect that there are delays or that the standards of conduct have not 
been adhered to, or whatever the nature of the complaint may be, 
from any source. Right now, if you are unhappy tet the FCC, 
if you feel that you have been pushed around or that there has been 
some ex parte influence, you have only three places to go really: 
One, you can go to the Congressman, and then there is the question 
7 whether he should interfere, is this not an adversary proceeding, 

a very serious question? Two, you can go to the FCC itself, but it 

is very tough—I do not mean to ‘single out the FCC. 

Senator Carrot. You are just using that as an example. Now, 
not to limit ourselves to the FCC, I “Shave had, since I have been 
chairman of the subcommittee, numerous complaints. Folks have 
come to me—I am not going to identify the agencies—who wanted 
me to take this limited staff I had and go into a complete investiga- 
tion of these adversary hearings. 

Isaid > Well, now, have you been to court ?” 

“Oh, yes. 

“Did you lose the court suit ?” 

Yes, they lost the court suit. 

“But,” I said, “you had your hearing in court. Have you appealed 
to the Supreme Court?” 

No, but they are thinking about it. 

I said, “This is not for a small committee. We would get lost, 
by taking one case, where they have technicians in the agency whose 
lifetime is devoted to a particular subject.” 
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Now, the thought occurs to me: If we have a director, if he is going 
to be able to move into every area, he would have to have a great staff 
of technici ians, if he were going to be the investigating body. But, 
if he is an expediter who could pick up the telephone ‘and talk to a 
commissioner, “Say, what is happening with your cases?” Or, maybe 
this director could promulgate ethical rules for the agencies in order 
to have them uniform throughout. This is what I had in mind, 
guidelines and standards. So that is why I say I think, as we go 
along in this hearing, we ought to pinpoint, step by step, what we 
expect this director to do, because these are the questions that will 
be asked me in the whole committee, and questions I will ask myself, 
and if we ever get the bill out on the floor of the Senate to debate, 
we are going to ‘have to spell it out, because this is the way the legis- 
lative mind functions. They want to know, when you set this up, 
what it is going todo. “Give us examples.” We have got to have the 
answers. 

I can’t give it to them in broad terms such as “Now, he is going 
to coordinate”. 

You have been on the Hill. You know what I am talking about. 

Mr. Fetpman. I can understand that. But I also think of it in 
line with your remarks earlier about being able to tackle this problem 
one phase at a time and take it one step at a time. I have sensed 
and I may be completely wrong—but I have sensed a certain amount 
of agency opposition to the idea of even having somebody who is going 
to be able to call them up on the telephone, who is charged with the 
responsibility of calling up on the telephone and saying, “You are 

1,200 cases behind. You were only 800 cases behind 3 months ago. 
Why rT 

Now, if in addition to that he is able to go into that agency and 
tell them how to get their dockets current again, I think you are going 
to have a lot more opposition from the agencies and within the execu- 
tive department than you would have to a bill which takes at least 
the initial step and maybe a sufficient step. I don’t know that you 
need any greater powers. I think the present office has done much, 
has been very useful with its limited operation, with its small staff, 
even though it is in the Department of Justice rather than an inde- 
pendent agency. 

Senator C'ARROLL. Now, Judge McDonald points out to me—here is 
a committee print, 85th Congress, second session. This is the Federal 
Administrative Practice Reorganization Act, a summary and 
compilation of departmental and agency reports ‘to the Committee on 
the Judiciary, U.S. Senate. This is on S. 932. 

Mr. FetpMAN. 932, yes, sir. 

Senator Carroiu. One of the thoughts here is to establish an office 
of Federal Administrative Practice. 

Mr. FetpmMan. That is the same bill. 

Senator Carrot. ‘That is the same bill. 

Mr. Feitpman. In the 85th Congress. 

Senator Carrotu. This bill was circularized to the agencies for 
comment. Here then is the Department of Agriculture, which recom- 
mends against passage. Almost—well, I could just give it to you: 
The Bureau of the Budget opposed, except for title III. The Civil 
Aeronautics Board cannot endorse in the present form. Then you 
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find that almost every department has objection to one title or an- 
other. And that is why I think—here is the Federal Power Com- 
mission, opposed to the bill, The Federal Trade Commission—— 

Mr. FevtpmMAn. They think to coordinate is too much power. 

Senator Carrott. What I am trying to say is that the difficulty is, 
that they think he would have too much power, just because we say— 
“We are going to coordinate you.” Probably what is in their mind 
is “How are they going to coordinate us?” I want him to coordinate 
them, good. I want them to know that. If we are going to coordinate 
at all, it ought to be done by an oversight committee. That is why I 
think we ought to spell it out, so they will know what we mean, and 
I ask the members of the American Bar Association who have given 
this great study, let’s pick out an agency and let’s find out what we 
mean by the word “coordinate.” Let’s find out first if we want to use 
the word “coordinate” at all. Obviously, the Congress has not got 
time to sit down and formulate an ethical code, standard of conduct. 
Somebody has to draft this. 

I am not being critical of the ABA at all. I think you have done a 
magnificent job, but I am trying to narrow the question. 

Mr. Frextpman. Let me point out that the bill itself doesn’t use 
the word “coordinate.” This isthe point I tried to make before, it isa 
word we have fallen into using. The specific functions are pretty 
well spelled out, although admittedly in general terms in section 110, 
Nowhere does the word “coordinate” appear. 

Senator Carroty. Don’t let me interfere with your presentation. 

Mr. Fretpman. I think the use of the word “coordinate” by the 
members of the bar has been more in the sense of achieving of uni- 
formity in certain practices rather than actually working with the 
agencies in a coordinate way. I think perhaps you may be right, 
that some of the functions and some of the duties as spelled out in 
section 110 would have to be clarified in marking up the bill, but I don’t 
think it is quite as vague or indefinite as the use of the word “coordi- 
nate” in the discussion of the bill might imply. 

Senator Carrotyt. We will take a recess today, subject to the call 
of the Chair. We hope to convene again in maybe 10 days or 2 weeks. 
But in this interim period, it would be very helpful to us on the 
subcommittee to know exactly what you are talking about when you 
use the word “coordinate,” because soon we are going to be talking 
to the members of these commissions and we are going to find out, 
if they raise an objection, if it isa valid one or not. We will find out 
whether it is going to interfere. Some of them may say, “We are 
so far behind now”—as I remember the testimony of one of the Com- 
missioners—“There is too much interference with us now, this is why 
we have got a backlog.” 

They claim that the due process clause of the Administrative Pro- 
cedure Act is interfering withthem. They say: “Now, you are putting 
another obstacle in our way, we are fighting to clear the decks. Now 
if we have to have more paperwork, this will slow us down some 
more.” 

I can hear all these arguments right now, and I have never met a 
single one of them. That is why we have to show that this is in their 
interest, in the interest of the Government and in the interest of good 
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administrative law. Thatisthe only point. I don’t want to interfere 
with your presentation. 

Mr. Fetpman. Thank you, sir. 

I was at the point where I said the first Director of the Office of 
Administrative Procedure in the Department of Justice, J. Smith 
Henley, Esq., was very frank, however, to express doubt as to the 
overall desirability of having the agency continue under the wing of 
the Department of Justice in his testimony before the House Com- 
mittee on Government Operations on February 25, 1958. The com- 
mittee on administrative law of the Association of the Bar of the City 
of New York shares this doubt and believes that such an agency, to 
be more fully effective on a long-term basis, should be established by 
substantive legislation as an independent agency of Government un- 
identified with any other department or agency. 

The provisions of title I, it would seem, are capable of adoption 
without too much consideration for specific objections directed at 
language. The language of title I is clear and unmistakable. The 
phrases and the terms used are not susceptible of confusing or hidden 
nuance or ambiguity, and yet the language of title 1 does not cast 
into rigid form agency procedures and practices which later will 
require amending legislation. 

From your remarks this morning, I think you may differ with that. 
But I think a study of the language would be useful. 

As stated in the report of the committee on administrative law of 
the Association of the Bar of the City of New York after considering 
these provisions in November 1957: 

Title I is sufficiently elastic to become a reflection of the man chosen as its 
Director, and it is ventured that such a national figure must be strong and, in 
effect, selfreliant. The individual capable of filling this position will not be 
chained to or hampered by title I’s narrow language, and will not take advantage 
of its loose and ambiguous terms, if any are indeed present. 

The Association of the Bar of the City of New York respectfully 
suggests the enactment of title I of S. 600. 

I may say off the reeord— 

(Discussion off the record.) 

Senator Carroti. We thank you very much for appearing. 

Iam also very much impressed with the work done by the New York 
bar. I noticed the other day that your code of ethics is so tough 
to the city government, they had to relax it a little bit so they could 
function. I observed that, in the debate on the Kennedy labor bill, 
some of the laws that they have set up with reference to labor and 
management contained some excellent recommendations, and I think 
if you will just put your mind to it, you might get clearer terms for 
this bill. 

I am not saying that your term “coordinate” might be held to be 
ambiguous. If these phrases and terms are, as you have indicated, 
not susceptible of any confusion, why, this would be fine. 

But, by the same token, in order to get away from the fear of some 
of these agencies, I don’t want to get a watered-down version and just 
set up another bureaucratic tier. I want it to be meaningful. 

I hope that you, perhaps with your committee, not only in New 
York but here in Washington—can show how the Office of Adminis- 
trative Practice would operate, for example, on a specific agency. 
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Let’s make some sort of a pilot survey. And, perhaps you will find 
the agencies coming in and saying this is a fine thing. I don’t mean 
it is essential, but certainly it is advisable to get their cooperation. If 
you can show how it operates in a particular area in an executive 
department, and then in an independent regulatory body, it may be 
that it would show it would save them w ork. 

I think the agencies’ chief criticism is that it creates too much more 
work. And besides, everybody, it seems, wants to reach for a little 
bit more power. I suspect this might be true even in the legislative 
branch, but I am not sure. 

Thank you very much. I appreciate your being with us this 
morning. 

(Prepared statement of Mr. Feldman is as follows:) 


PREPARED STATEMENT OF JUSTIN N. FELDMAN, CHAIRMAN, COMMITTEE oN 
ADMINISTRATIVE LAW OF THE ASSOCIATION OF THE BAR OF THE CITY OF NEw 
YORK 


The Association of the Bar of the City of New York, through its committee on 
administrative law, first considered the provisions of S. 600 approximately 2 
years ago when Congressmen Dawson and Fascell introduced H.R. 3349 and 
H.R. 3350 in the House, and Senators Hennings and Wiley introduced S8. 932 
in the 85th Congress. The consideration of these bills, together with the pro- 
visions of the bill introduced in this Congress by Senator Ervin as S. 1070, was 
precipitated by the recommendations of the American Bar Association’s Special 
Committee on Legal Services and Procedure as an outgrowth of the Hoover 
Commission’s task force. 

I understand that it is the purpose of your subcommittee at this time to con- 
sider in a preliminary way only title I of S. 600 and the proposals encompassed 
in Senator Carroll’s bill, S. 2374, which deals with the problem of what is 
euphemistically called ex parte communications. 

My comments today will be limited, however, to title I of S. 600, since our 
association still has under study the provisions of 8S. 2374 (and similarly H.R. 
6774 and H.R. 4800, introduced in the House by Congressman Harris of 
Arkansas). In passing, however, may I respectfully suggest that S. 2374 and 
S. 1070 must in some measure be considered as a package, since the proposed 
revisions in the definitions of “rulemaking” and “adjudication” and the pro- 
posals with respect to “separation of functions” in 8. 1070 are clearly related. 

The provisions of title I of S. 600 are relatively simple and require very little 
detailed elaboration or analysis. It provides for the establishment of a new 
and independent agency of Government to be created in the executive branch 
known as the Office of Federal Administrative Practice. The Office will not 
be subject to the 1947 Reorganization Act, and the Director and Deputy Director, 
who shall have a 10-year and 5-year term, respectively, and are required to 
retire at the age of 70, “shall be experienced and learned in the law.” While, 
in a sense, title I of S. 600 can be considered to stand on its own, the Director is, 
nevertheless, charged with the responsibility of supervising and directing the 
administration of each of the other titles. The principal duties of the Office 
are set forth in section 110 in what may be considered 9 enumerated “musts” 
and 11 enumerated “mays.” 

With certain reservations, the committee of which I am chairman has accepted 
the reasons for the creation of the Office of Federal Administrative Practice, 
which were advanced to the 1956 American Bar Association’s midyear meeting 
of the house of delegates by its special committee on legal services and procedure. 
But the most compelling reasons, in many ways, for the enactment of title I 
stem from the need for creating an appropriate independent agency to supervise, 
coordinate, and direct the necessary proposals, programs, and reforms set forth 
in the three remaining titles of S. 600. One can perhaps differ with many of 
the details encompassed in these provisions as indeed one may perhaps differ 
with the details of title I itself. Nevertheless, it is abundantly clear that since 
the Administrative Procedure Act applies horizontally throughout the executive 
branch of the Government, there should be a centralized office to coordinate the 
activities and the dissemination of information under that statute. There is no 
other way which readily suggests itself by which we can obtain the required 
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degree of uniformity throughout the executive branch with respect to the ap- 
pointment and assignment of hearing commissioners, the creation of a legal 
career service, and the admission to and control of practice before such agencies 

While the Hoover Commission task force 1955 report is generally credited w ith 
the paternity of this proposal, it is perhaps useful to point out that the need for 
such a coordinating agency was recognized some 14 years earlier when a similar 
proposal had been made in 1941 by the Attorney General’s Committee on Ad- 
ministrative Procedure. Also, a proposal much like that of title I was made 
by the recognized and learned expert in administrative law, who is a member 
and former chairman of our committee, Robert M. Benjamin, Esq. In his 1942 
Report on Administrative Adjudication in the State of New York, he recognized 
the existence of similar difficulties in our own State. Unfortunately, neither 
of these recommendations was acted upon, and the Hoover Commission task 
force deserves considerable credit for having renewed these proposals and for 
having reactivated the interest of the Congress, of the executive branch, and 
of the bar. 

The voluntary establishment of the Office of Administrative Procedure in 
the Department of Justice, as coordinating and clearing agency in 1956, was 
most useful as an initial atempt to fill an obvious void. The first Director of 
that Office, J. Smith Henley, Esq., was very frank, however, to express doubt 
as to the overall desirability of having the agency continue under the wing of 
the Department of Justice in his testimony before the House Committee on 
Government Operations on February 25, 1958. The Committee on Administrative 
Law of the Association of the Bar of the city of New York shares this doubt 
and believes that such an agency, to be more fully effective on a long-term 
pasis, should be established by substantive legislation as an independent agency 
of Government unidentified with any other department or agency. 

The provisions of title I, it would seem, are capable of adoption without too 
much consideration for specific objections directed at language. The language 
of title I is clear and unmistakable. The phrases and the terms used are not 
susceptible of confusing or hidden nuance or ambiguity, and yet the language 
of title I does not cust into rigid form agency procedures and practices which 
later will require amending legislation. 

As stated in the report of the Committee on Administrative Law of the 
Association of the Bar of the City of New York after considering these provi- 
sions in November 1957 : 

“Title I is sufficiently elastic to become a reflection of the man chosen as its 
director, and it is ventured that such a national figure must be strong and, 
in effect, self-reliant. The individual capable of filling this position will not be 
chained to or hampered by title I’s narrow language, and Ww ill not take advantage 
of its lose and ambiguous terms, if any are indeed present.” 

The Association of the Bar of the City of New York respectfully suggests 
the enactment of title I of S. 600. 


Senator Carrotu. Is Mr. Sellers present? Will you step forward, 
please, Mr. Sellers ? 

Mr. Ashley Sellers is an attorney here in Washington, D.C., and 
he has a long and distinguished scholastic and professional career of 
achievement. And I take the liberty at this time of asking to insert 
in the record his degrees and the schools he attended through the 
years. They are most impressive, but it would take me 15 minutes 
toread them. So, with the consent of the witness, I will put them in 
the record at this time. Without objection, they will go in the record. 

(The biographical sketch is as follows :) 


Mark Ashley Sellers, lawyer; born 1902, A.B., Princeton, 1924; LL. B., Uni- 
versity of Texas, 1928; S.J.D., Harvard, 1933; admitted to bar, Texas, 1928, 
Georgia, 1931, District cf Columbia, 1947; practice of law, Abilene, Tex., 1928— 
30; county attorney, Andrews, 1930; with Zweifel, Whitten, Tuohy & Sellers, 
Longview, 1931; assistant professor, law, Emory University, 1931-33; special 
assistant to U.S. Attorney General, 1933-35, 1945; professor, law, University of 
Georgia, 1935-38; head attorney, Associate Solicitor, U.S. Department of Agri- 
culture, 1938-43; Assistant War Food Administrator, Director, Price, War 
Food Administration, 1943-45; member Tocker, Todd, Donoho, Dillon & 
Sellers, in Washington, 1946, McFarland & Sellers, 1947-53, Sellers & Conner, 
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1953-56; Cummings, Sellers, Reeves & Conner, 1956- . Member, American 
(house of delegates, 1952—- ), (chairman, special committee legal services and 
procedures, 1955- ), Georgia, Federal (chairman, committee administrative law, 
1944), Texas, District of Columbia Bar Associations, Interstate Commerce Prac- 
titioners Association, American Law Institute, American Judicature Society, 
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Senator Carrot. Mr. Sellers preceded Mr. Beelar and Mr. Gage 
as chairman of the section of administrative law of the American Bar 
Association, and was chairman of the committee which prepared the 
initial draft of S. 600. 


STATEMENT OF ASHLEY SELLERS, REPRESENTING THE AMERICAN 
BAR ASSOCIATION ; ACCOMPANIED BY DONALD C. BEELAR, CHAIR- 
MAN, SPECIAL COMMITTEE ON ADMINISTRATIVE PRACTICE ACT, 
AMERICAN BAR ASSOCIATION; AND C. FRANK REIFSNYDER, 
MEMBER, AMERICAN BAR ASSOCIATION COMMITTEE ON FED.- 
ERAL ADMINISTRATIVE PRACTICE ACT 


Mr. Seiiers. Thank you, Mr. Chairman. 

As the chairman stated, I am an attorney engaged in the private 
practice of law in Washington, D.C. I have been so engaged since 
1945. Lappear before you today as a representative of the American 
Bar Association to offer testimony in support of S. 600, particularly 
title I thereof, which was introduced on January 20, 1959, by Senator 
Hennings and Senator Wiley. It is provided in the bill, which is 
divided into five titles, that its purpose is to enact into law the “Fed- 
eral Administrative Practice Act of 1959.” 

S. 600 is a product of the study and work of the American Bar 
Association, and was drafted by that organization. A committee of 
the association, known as the Federal Administrative Practice Act 
Committee, has been charged with responsibility for presenting this 
proposed legislation to the Congress. Mr. Donald C. Beelar, who 
testified earlier in these hearings, an attorney engaged in the private 
practice of law in Washington, D.C., is chairman of that committee, 
and he has asked me to make this statement to you. 

It is my understanding that the subcommittee now only desires to 
hear testimony concerning title I of S. 600, which provides for the 
establishment of an Office of Federal Administrative Practice, and, 
accordingly, I shall confine my testimony at this time to this subject. 
Mr. Beelar has asked me to give particular emphasis to the history of 
the proposal to establish an Office of Federal Administrative Practice. 

Immediately following the adoption of the resolutions in early 1956 
which were referred to by Mr. Randall in his testimony before in 
these hearings, the American Bar Association charged the special 
committee on legal services and procedure with responsibility for 
drafting legislation to present to the Congress to carry out the afore- 
mentioned recommendations. This was done. The bill which is now 
embodied in S. 600 is but one of several bills dealing with these various 
subjects which Mr. Randall has enumerated and which were drafted 
by the association and presented first to the 85th Congress and now 
to the 86th Congress. 
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In the process of drafting the bill now known as 8S. 600, we found 
it convenient to deal with four of the subjects of concern to the Amer- 
jean Bar Association in a single measure. Thus, title I of S. 600 
provides for the establishment of an Office of Federal Administrative 
Practice, while titles II, I11, and IV relate, respectively, to hearing 
examiners, legal career services, and admission to and control of prac- 
tice. All of these subjects are of great importance and will, I am 
sure, Subsequently occupy the attention of this subcommittee. It is 
thus apparent that the proposed legislation embodied in title I, rela- 
tive to an Office of Federal Administrative Practice, is a part of a 
broader legislative program which the American Bar Association has 
presented to the Congress, and it is against this background that the 
provisions of title I must, in our view, be reviewed. _ 

Senator Carroiu. Pardon the interruption at this time. I am glad 
to welcome in our midst here the able Senator from Michigan, Senator 
Hart, who is now with us. 

Senator Harr. Thank you, Mr. Chairman. My apologies for being 
late. I was required to appear at another committee. 

Senator Carroti. We explained for the record that the able Sen- 
ator has been before the Foreign Affairs Committee on important 
business. 

Senator Harr. Berlin is still unresolved. 

{ Laughter. | 

Senator Carrotit. You may proceed. 

Mr. Seturrs. I desire to call attention to the fact that S. 600 was 
also before the 85th Congress, and it was then known as S. 932. The 
subcommittee on S. 932 of the Committee on the Judiciary of the U.S. 
Senate at that time requested the views of 27 departments and agencies 
of the Federal Government on the bill, and these views were received 
and summarized in a report of the committee entitled—— 

Senator CarrotL. May I interrupt to say that the Senate is now in 
session. I want the record to show that this committee has been given 
permission by unanimous consent to sit while the Senate is in session. 

Proceed. 

Mr. Setters. The time is now ripe for this subcommittee to under- 
take hearings on this measure, and it is the earnest hope of the Amer- 
ican Bar Association that, as a result, favorable action will be taken 
with respect to S. 600 as a whole. 

Turning now to title I of S. 600, it is to be noted, first of all, that 
section 101 provides for the establishment of an agency of Govern- 
ment to be known as the Office of Federal Administrative Practice. 
It is to be, in the words of the bill, an independent agency in the 
executive branch of the Government. 

It is important at once to make clear just what is intended by this 
provision. Unlike some of the prior proposals for the establishment 
of such an office, made by other groups and organizations which I 
shall presently mention, the American Bar Association does not feel 
that this office should be placed in any of the existing departments 
and agencies of the Government, such as, for example, the Depart- 
ment of Justice. In view of the nature of the duties to be given to 
this office, the association feels that it should be an independent agency. 
As will be seen from my testimony and that of other witnesses, the 
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duties assigned to the proposed office would require it to deal with al] 
of the other departments and agencies of the Government, and it 
clearly could not perform these duties effectively or efficiently if the 
office, itself, were a part of any one department or agency. 

It should be independent and should report to the Congress in the 
same manner as the independent agencies of Government which have 
heretofore been established. Therefore, I want to make it clear that 
. . . . . 2 ‘ e ’ 
in providing in section 101, that the office should be “an independent 
agency in the executive branch of the Government,” the association 
had no thought that, in drafting and proposing this bill, the proposed 
office should be “in the executive branch” in the sense that it should 
be made a part of or subject to the supervision or control of any 
department or agency of the Government. The reference to the 
“executive branch of the Government” simply means that the Ameri- 
can Bar Association regards the proposed office as one which exer- 
cises primarily “executive” powers as distinguished from judicial or 
legislative powers. In drafting this particular provision, we had in 
mind simply the traditional classification of powers, as legislative, 
executive, and judicial, and, under this classification, in our view, which 
perhaps is not universally shared, all agencies of Government which 
are not in the judicial branch or the legislative branch are regarded 
as being in the executive branch of the Government. I want to make 
it clear that the basic purpose of the drafters of this measure was to 
emphasize the independence of the agency from any other department 
or agency of the executive branch of the Government. 

Senator Carrot. May I interupt at this time, please? 

Mr. Seviers. Yes. 

Senator Carrot. What executive powers would this office have? 

Mr. Setters. You must bear in mind that title I is only a part of 
this bill, and the powers that we had in mind in the aggregate for this 
office to undertake would perform the functions of establishing and 
directing and supervising a legal career service for lawyers, which 
is comparable to what the Civil Service Commission does, to recruit 
and maintain a program of control over, supervision over hearing 
examiners, who, themselves, are employees of the executive branch of 
the Government, no matter what powers they perform, and so forth. 

That is to say, in setting up this office, Mr. Chairman, while title 
I of the bill is separable in large part from the other four titles of the 
bill, still, if, as we view it, it was deemed to be appropriate and effec- 
tive to put all of these other functions in this office, then we felt that 
what this office, as a whole, would be doing would be quite largely 
the sort of thing that is done in the executive branch of the Govern- 
ment. 

Senator Carroti. Are you saying, then, that the executive power 
to which you refer is broader than the titles that are set forth in the 
bill S. 600? 

Mr. Seuiers. That the executive power is broader? 

Senator Carrotu. As contained in title I, that the creation of this 
agency is broader than the other titles of the bill? 

Mr. Sextuers. No, I don’t think so. I don’t think so. We think it 
is—put it this way: We think it is not inappropriate to have the 
agency, even though it performs nothing more than the duties or 
functions enumerated in title I 
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Senator Carroty. I will put the question differently: Supposing 
the Congress felt that they wanted to create this agency, this office, 
as set forth, as outlined by you in title I of S. 600, and supposing they 
also took your other titles: is the executive power contained in title I 
broad enough to cover the other titles, to extend the scope of executive 

ower over them / 

Mr. Setters. We think so. I would like to say, Mr. Chairman, 
that our main purpose is to have this agency created to perform the 
functions which are enumerated in the bill and to be an independent 
agency. If that may appropriately be done—and by “appropriately” 
I mean consistent with our governmental arrangement under the Con- 
stitution, if that may appropriately be done by putting this office in 
the legislative branch, that is no deterrent to it from our standpoint. 

We simply said executive branch of the Government because we 
thought that is where all governmental agencies go, normally, except 
those that are performing strictly judicial functions or strictly legis- 
lative functions. : é 

Senator CarroLt. Supposing we wanted to vest this office—the 
Congress wanted to vest it—with the power of subpena; do we have 
that power under this title in the way it is drafted ¢ Would that 
be within the executive powers as contained in title I? 

Mr. Setiers. It could be; yes. Many executive agencies have the 
power of subpena, if I understand your question. 

Senator Carron. Yes. 

Mr. Seuuters. Yes. For instance 

Senator CarroLu. Your title is broad enough to cover that? 

Mr. Setiers. We think so. 

For example, in the Department of Agriculture, a purely executive 
department of the Government, the Secretary of Agriculture in many 
instances has subpena power. 

Senator Carroti. Do you know whether or not the General Ac- 
counting Office has the power of a subpena ? 

Mr. Seuiers. I don’t know, but it wouldn’t surprise me that it does. 

Senator Carroti. My real point is whether the executive power 
under the provisions that the American Bar Association sets forth are 
broad enough to set up this agency as more than a mere coordinator ? 

Mr. Setters. Mr. Chairman, I think the answer could only be found 
by specifically going down each of the powers that are enumerated 
here, which I don’t think you want me todo. But addressing myself 
specifically to the question of subpena power, I would desire to call 
your attention to section 110, subsection “c,” which, while it does not 
use the term “subpena power” expressly, it says “Each agency shall 
furnish to the Director upon request information and data necessary 
to assist him in the administration of this act.” 

Now, there is a specific directive in legislation to every agency of 
the Government upon the request of the Director of this agency to fur- 
nish the Director of this agency with that information. While in 
form it is not a subpena, certainly it is as clear as crystal that the 
intent of this language would be that if this office were to request in- 
formation from another governmental department, that the other 
Goverment department should furnish the information. 

Now, that is a far thing from saying, if I may, that this will be an 
agency in the executive branch and shall request agencies to give 
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them information and shall endeavor to obtain—to compile statistics, 
As we see the thing, there are teeth in this. 

Senator CarroLt. What teeth, what are the sanctions if he doesn’t 
furnish ? 

Mr. Setters. To come to Congress with it. The sanctions are that 
he is specifically directed to report to Congress, and if the office were 
to function as we think it should function, when it views agency 
conduct that this agency regards as not in accordance with this act or 
not in accordance with law, that it should report that fact to Congress, 
It makes its reports directly to Congress. The act specifically says 
that it may do so, independently of the sort of reporting that any 
normal executive agency makes its reports to Congress. 

So it has that specialized recognition of its independence, if I may 
say so. 

Senator Carroti. How broad a field does this power cover? What 
agencies, for example? 

Mr. Seutuers. All agencies of the Government, according to the 
definition under the Administrative Procedure Act, which is every 
agency of the Federal Goverment, except the very few that. are spe- 
cifically excluded from it, like the Tax Court, for example, is ex- 
cluded. But by and large, every agency of the Government, whether 
or not in the so-called independent commissions or in the executive 
departments, or what not, would be agencies of the Government over 
which or with respect to which this office of Federal Administrative 
Practice would have concern. 

Senator Carroiu. If the Congress created this agency, the agency 
couldn’t take on more power than the principal that delegated it, 
could it? 

Mr. Sexiers. Well, Mr. Chairman, it certainly couldn’t under law. 
I will never say that no agency will take on more power than Con- 
gress has given it. 

Senator Carroti. We are having some difficulty now, in the Con- 
gress itself, in solving this question of executive privilege. We find 
that an arm of the Congress, created as an arm of Congress, the Gen- 
eral Accounting Office, is having difficulty getting the facts from cer- 
tain portions of the Military Establishment. 

Some of us take the position that the people have a right to know 
how their money is being spent. And this is not only before this 
committee but in other committees, it has really become quite an issue. 

Now, when I see a direction here that each agency shall furnish to 
the Director, I think the Military Establishment is excluded from the 
Administrative Procedure Act ? 

Mr. Setters. Only with respect to its defense activities. That is, 
for instance, all functions of the Defense Department are not ex- 
cluded. They do many things that are subject, ordinarily, to the 
Administrative Procedure Act. 

Senator Carroiu. I was thinking about the question, if you wanted 
to get into these negotiated contracts, are they under the Administra- 
tive Procedure Act ! 

Mr. Setters. Yes, except in connection with those activities carried 
on, if I recall correctly, at the actual scene of battle, something of that 
sort. But normal contracts, negotiated contracts, are matters subject 
to the Administrative Procedure Act, generally, except that again we 
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are getting into technicalities, because there are certain specific excep- 
tions that. the Administrative Procedure Act itself makes. But as an 
agency function they are subject to the act. 

“Senator Carroii. These are the things which will be very impor- 


tant as we go more and more into detail. This is the sort of thing we 
have got to know. Again, as I say to my colleagues in the whole 


committee, as we explain the scope, the depth, what we mean by execu- 
tive power in this agency, how it can be beneficial to the Congress, how 
it can be beneficial to the commissions, I feel it may be that this office 
isa way in which we can avoid this friction. 

There is a “no man’s land” in this field of executive privilege. We 
recognize that the President of the United States, as Senator Douglas 
testified the other day, certainly has an executive privilege, no ques- 
tion about that, under the doctrine of separation. 

We, as a legislative branch, have an executive privilege. But it 
doesn’t extend, and in my opinion it can’t be delegated all down to the 
executive branch, nor into the independent agencies, although Presi- 
dents on occasion have had to issue specific executive orders with 
respect to them. 

There is a “no-man’s land”, in which Congress doesn’t want to chal- 
lenge the President—but I observe in many court cases the courts 
have required the executive branch to produce evidence, although not 
in all cases. I remember the case where there were a number of 
public servants traveling in an airplane that crashed. It seems to me 
it had something to do with electronics. Their personal representa- 
tives brought suit. I think it was Chief Justice Vinson at that time 
who held, under these circumstances, where there was a state secret 
involving the security of the Nation—that even the Court couldn’t 
compel the agencies to reveal it. So we are working in a delicate field, 
and that is why I raise this question: What is the effect of the pro- 
vision “Each agency shall furnish to the Director on request.” Well, 
if they raise the executive privilege, the Director would be no worse 
off than the Congress, because they raise it on us sometimes, too. 

Mr. Setiers. That is right. 

Senator Carroit. But we are going to get into that field more and 
more, I hope, as these proceedings move forward. 

Mr. Setters. Of course, the information that the Director of this 
office could request would only be information that he is empowered 
to deal with at all. For example, what he—he would perhaps not have 
any authority at all over certain of these confidential, secret, classi- 
fied material that does not relate to administrative procedure, for 
example. 

Senator Carroty. And it was not contemplated in title I of this bill 
that they would make this Director the custodian of records? 

Mr. Setters. Oh, no. 

Senator Carrot. We don’t want to get into that field ? 

Mr. Setiers. No, sir. 

Senator Carroti. It multiplies the work and it runs us afoul of 
other statutory law. 

Mr. Seciers. Exactly. 

Senator Carrouu. It again leads us back into the field of executive 
privilege. 

Mr. Sevuers. Yes, right. 
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Senator Carroiu. In a sense, he could be considered an expediter, 
If someone wants information, or if he needs information to make 
what in his judgment ought to be a report to the Congress about an 
agency or a commission 

Mr. Setuers. I would like to give an illustration there. 

Senator Carrotu. I think it would be very helpful. 

Mr. Sexuers. Because of the previous discussion of this matter in 
this hearing, naturally, different aspects of a given proposal will 
appeal to some people more than to others. 

To my mind, as a private practitioner dealing somewhat frequently 
with governmental agencies, I would regard this Office, if I may 
speak now personally, as distinguished from the concept of this as 
one for a broad governmental plan, speaking in terms of my indi- 
vidual personal experience, I would regard this Office as of tremendous 
value in the public interest. 

If, in my practice before agencies procedural difficulties arose, the 
rules of practice were not clear, or, if the agency ignored the rules 
of practice, or many different things, then I could go to this Office 
and lay it before them as an illustration of something that ought to 
be corrected. 

Now let me stop right there a moment, Mr. Chairman. Someone 
will say “Well, why do you have to do that? Why don’t you go to 
the agency?” Well, it was the agency that made the mistake in the 
first place. And after you called its attention to it and you get no 
relief, there is no point in going back to the agency, in all sense. 

“Why don’t you take it to court?” It isn’t ripe for judicial inter- 
pretation. 

Senator Carrotu. May I interrupt? 

Mr. Setuers. It may never get to court with that issue. 

Senator Carrott. May I interrupt? Then if you went to some 
Member of the legislative branch, maybe you are at a procedural 
point in an adversary proceeding, and if we pass S. 2374, he couldn’t 
do anything because he would violate the law. So what you are 
really saying is that this agency is sort of a watchdog committee! 

Mr. Setters. That is right. 

Senator Carroti. That people could come in and make complaint 
and they would be in a position to talk on procedural matters, without 
interfering in adversary proceedings with the final decision ? 

Mr. Setiers. Exactly, sir. 

Now, the agency—this Office would listen to me, I would hope. It 
would look into what I say to be sure that I am not telling a falsehood, 
and it would screen these complaints. After all, we lawyers get into 
eases and we get zealous, and we sometimes can be wrong about this. 
But in our zeal to win our case we see sometimes injustice where some- 
one else wouldn’t see injustice. So that it is important for these com- 
plaints to be screened in the sense of being looked at. objectively, as 
to whether there is truly something wrong with the situation. 

This would be an independent agency, not in any way amenable 
to any other control by the executive branch. It would be free to 
make an objective appraisal of the worth of the complaint. I know 
of no other place where that could be said in the Government. 

An illustration may be—and certainly I have no bone to pick with 
the Department of Justice—I used to work there, I think it is a 
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wonderful agency of the Government. But when you are trying a 
case in which the Attorney General is on the other side, should you 
be expected to go to that Department and ask that it would be ob- 
jectively reviewed as to what your complaints are? 

Now, you just don’t set up a system to be thoroughly objective, that 
would require an agency that participates in a matter to have the 
authority or the function or the role of correcting the situation. 

I think I have made myself clear. 

Senator Carrot... In other words, what has happened here is that 
there has grown up in the last 25 or 30 years the broadening field of 
administrative law, the creation of the agencies and commissions, the 
statutory grants for creation of commissions. And, in a procedural 
way, you think there is need for some watchdog, somebody to go to. 

Mr. Setters. Oh, definitely, Mr. Chairman. As I will point out 
and I have said in my statement, this is no new idea. 

This is one thing, sir, about which, by and large, there is greater 
unanimity of view than any other aspect of the entire administrative 
procedure problem. Every committee, as my prepared statement anno- 
tates and therefore I will not endeavor at this time to repeat it, every 
committee that has studied administrative procedure broadly for the 
past 25 years has concluded that there should be such an office as 
this. 

Now I am not saying that everyone has agreed precisely as to the 
specific duties. Our wording of these duties is our own wording. But 
it will be found that a study of all of these groups starting, well, 
primarily starting with the Attorney General’s Committee on Admin- 
istrative Procedure in 1939 and 1940, which was preceded by the Presi- 
dent’s Committee on Administrative Management which made some 
comparable proposal. These are all set forth in my statement. 

Then the President’s Conference on Administrative Procedure in 
1955 and 1956. I think I have my dates right. Then the task force 
of the Second Hoover Commission—and incidentally, there was also 
reference made to the problem by the First Hoover Commission. Then 
later the extended studies which the American Bar Association has 
made of this problem, having before it all of these documents. 

My own committee, the special committee on legal services and pro- 
cedure and this matter before us for 2 solid years, as well as the 
President’s conference proposals. 

We are sure that there 1s no substantial opposition, at least it has 
not been expressed, to the setting up of an Office of Federal Admin- 
istrative Procedure. Now there will be opposition, sir, as to the spe- 
cific things that it is to do. 

Senator Carroii. Do you mean there is no opposition in the agen- 
cies of Government to this? 

Mr. Setters. Well, there has not been, expressed, except expressed 
exactly to the specific duties that are incorporated in this bill. 

For example, when the Office was set up in the Department of Jus- 
tice there was no opposition by the agencies to the setting up of that 
Office. 

Senator Carron. That Office was just a small coordinating office. 

Mr. Setiers. I agree, sir, I agree; and a far cry, a far cry from 
the office that we would contemplate by this bill, I may say. 
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Senator Carrott. Now, if I understand you correctly, it would be 
helpful if the agencies and everybody else would agree on title I and 
leave out the rest of the bill and let us set up an office to function and 
then to make recommendations to the Congress after it is organized, 
The Office itself could work with other leaders of the bar and other 
people who are interested, and then come back to the Congress with 
its recommendations. This is one of the reasons why we thought 
that at the outset, we would start out with just title I, instead of trying 
to consider a package all at once, because we are moving into a new 
field. We thought we ought to get some experience on title I. 

Now, we have to do just that. If we could get unanimity by the 
agencies and the commissions and the executive branch of Government 
on the creation of this Office, it would be a tremendous step forward 
and, as I tried to point out at the outset, I have a feeling that this 
may be a permanent subcommittee, whether or not I am its chairman 
very long or not, but I think this will be a permanent subcommittee— 

Mr. Setters. We would fervently hope so. 

Senator Carrot. And that, as a result of the creation of the Office, 
next year we can go forward again. Now, if we could get the coopera- 
tion of the agencies and the commissions, we might even do something 
in this session of the Congress. It is possible that, if we do not 
frighten a lot of people with our studies, we can then talk about title 
II, and title III, and see how far we can get. Had you thought about 
that? Had you discussed this among yourselves? Or do you feel 
we ought to have the whole bill? Because there is opposition to the 
whole bill; is there not ? 

Mr. Seters. Oh, yes, definitely. 

Mr. Chairman, I think I can say—I know I can say for myself 
personally—I think I can say for the American Bar Association that 
the enactment of title I would be a desirable thing even if it were 
enacted all by itself without the other titles. That is in no way to 
say that we are not dead serious about urging the Congress to enact 
the other titles. I am sure that I can say that for the American Bar 
Association, and after checking today, if I find out if I made an 
unauthorized statement, I will so advise you. 

Senator Carrott. You heard yesterday the exchange and a very 
frank presentation about the difficulties in S. 2374, with criminal 
penalties. It seems to me if we move into this vast field which has not 
been touched for years, if we could come up with a good, strong bill 
that has to do with, for example, title I, it would be fine. This has 
been going on for 25 years; so that another few months will not make 
any difference if we can move in this session of the Congress toward 
setting up an office. And then they can set up some moral and ethical 
guidelines. They ought to have the full cooperation of the bar, the 
executive branch, and the agencies. Maybe this Office could act as 
an agent of the Congress devoting full time, as you gentlemen have 
voluntarily devoted part time, to the problem, and maybe we can 
come up with some solution. I did not mean to interfere with your 
presentation. 

I see you have a number of pages here. You have been very help- 
ful, at least to me, and I am sure it will be fine for the record. ' 

Mr. Sevuers. In the interest of conserving the committee’s time, if 
it is agreeable and the reporter could simply put in my statement from 
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the point that I have just made for several more pages, which is just 

a review of the history in terms of these different Clients that have 
studied the matter, I will not reread it. 

Senator Carrot. Of course, I do not want to foreclose your pres- 
entation here in any way and certainly your remarks, your complete 
remarks will be in the record as though you had testified to each page. 

For example, I am looking at page 6 here, this sort of a statement: 

During the last 70 years, the Congress has created dozens of important admin- 

istrative agencies, and the rise of administrative law has been the major de- 
yelopment under our system of government. 
Now this, the American people do not know. They do not know this 
about administrative agencies. They do not know this about admin- 
istrative law. The only time they will know about it, or We can get 
gome press on it, is when some individual gets caught 1 in the gears. Tt 
is my hope that, if we can set up this Office and focus the attention of 
the public on this Office, the President of the United States, whoever 
he may be, may be led to confer with this Director before he puts men 
in the commissions. This is a weakness of the system of administra- 
tive law, the type of personnel that has been going into the commis- 
sions. 1 am not referring to this administration ; I am not being 
political about this thing. And every leading writer on the subject 
has said this: ‘That the success of administrative law, of the Federal 
judiciary, of everything else depends upon the caliber ‘of the men that 
are put in. But we have also got to help strong men in those agencies 
and those commissions. You agree with that, do you not ? 

Mr. Seviers. Very definitely. I do not think it is a valid statement 
for people to say what we need is good men. We need good men, of 
course, but first and primarily you have got to have a good system. 

Senator Carrouy. To support good men, too. 

Mr. Sevuers. Which you have to set up first and then you have to 
get your men to operate the system. 

Senator Carrot. Do you agree—were you present yesterday when 
we had this exchange about what has been happening for 20, 25 years 
in the executive br: anch, the legislative branch, the ox parte communi- 
cations? You are a practicing lawyer here. Are you familiar with 
what has been going on ? 

Mr. Setxers. I think I am. 

Senator Carrouy. Or do you not care to comment ? 

Mr. Sexiers. I think I am familiar with what has been going on. 
I do not think anyone can live in Washington, D.C., and practice law 
or be in the Government as I have for 25 years, without having some 
idea about it, 

Senator Carroti. Do you think there is need for legislation along 
the lines of S. 2374? 

Mr. Setiers. I definitely do; very clearly do. I think this bill is 
well designed. I had nothing’ personally to do with it, but I have 
studied it and I think it will be ¢ quite effective. 

Senator Carroti. I observe that this morning’s paper put the 
emphasis on the Congress. I want to make the record crystal clear 
that it. is not only the Congress; whatever they have done at least 
they had the excuse of being pressured by their constituents, but I 
also, observe reading the press reports and court decisions that this 
is the White House and executive branch and other private parties 
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that are moving in this so-called communications through the back 
door. Maybe an office, a strong director may be able to help set u 
ethical moral codes and give us some guidelines that will be helpful 
to the Congress so we can get this whole field of administrative law 
back on its proper track. I assume—do you have that in mind for 
title I? 

Mr. Sevrers. I have in mind that the director of the office would 
concern himself with that problem as a problem involved in the prae- 
tice before administrative agencies which, under title III, for exam- 
ple, I think it is II or III, would be involved. In addition he should 
concern himself, even if there were only title I passed, as an aspect 
of going to the conduct and fairness of an administrative proceeding, 
Obviously there is no fairness if one side has the ear of the deciding 
officer and the other side either does not have the ear or feels by virtue 
of ethics, that he should not approach him. Certainly it should be 
a two-way street. Either the conversations, communications, wholly, 
openly done, or done not at all. 

Senator Carrotu. A distinguished member of the Washington bar 
said tome: What difference does it make? Why should we talk about 
constitutional safeguards, procedural safeguards under the Constitu- 
tion if, after we work days or weeks on a case building the evidence, 
then someone can come in the back door and the cases are decided? 
And many of these cases involve millions of dollars. He said: So 
this is why we have tried to place emphasis on ex parte communica- 
tion, because at the outset it is even more important than procedural 
strength. At the outset, it is even more important than the office we 
are talking about here today. If we do not correct this defect, we 
are just sort of spinning our wheels on the rest of it, provided this 
defect is as widespread as I am led to believe it is. 

I thank you very much. 

Do you want tosubmit your record as having been read ? 

Mr. Setiers. I think I will just file it with you. I know you are 
interested in conserving time. 

Senator Carrotu. I give you my promise, I will read it carefully. 

We would like to have the benefit of your advice in the future. 
This is only a beginning. We will come back to you again and again. 
And we thank you for the time and effort that you put into this. It 
speaks well not only of you but of the members of the bar that they 
have given this great amount of time and study to this important 
problem. 

I thank you very much. 

Any questions, Senator Hart? 

Senator Harr. I think there is one which we should be aware of, 
but I doubt if there is any answer. Mr. Sellers has raised it in his 
discussion, not his paper—that is, the business of a lawyer finding 
himself aggrieved by some apparent omission on the part of an 
agency to give due process in its handling of a matter that concerns 
him. And he then goes, as you suggest would be the case if this 
director’s office is established, to the director with the gripe. And 
it is anticipated, as I read this draft, that this shall be one of the 
functions of the director. 

Mr. Seuiers. Very definitely. 
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Senator Harr. Because it says that the director shall receive 
complaints. 

Mr. Seuuers. Yes, sir. 

Senator Harr. That is section 110(b) (5), he shall receive com- 
plaints regarding matters of practice and  prenonnr  Saon make in- 
vestigations or recommendations as deemed appropriate. Yet, the 
immediately preceding section or subsection of 110, namely B-—, 
charges him with the duty of obtaining the cooperation of all these 
agencies to develop a uniform set of rules, procedural rules. 

Now, is there any way we can—and I think this answers itself, I 
am afraid it does—if this director has to have the ability to induce 
agencies jealous of their prerogatives to adopt a set of uniform rules, 
and yet his most frequent contact with that agency head is to relate 
to him a gripe, do you think that—are we defeating the objective of 
obtaining uniform rules by building in the vehicle a complaint sound- 
ing board ? 

Mr. Setters. One of the things, Mr. Senator, that seems to me 
should be mentioned: Agencies are not all alike. Some agencies are 
more fully advanced and have given more attention to their formal 
procedure than others. That is largely somewhat accidental. 

It depends largely upon the accident of the personnel that were 
in an agency at a given time. 

All agencies did not start at the same time and no agency—all the 
agencies did not at one fell time undertake to revise all of their pro- 
cedures. So that some agencies are highly sophisticated about pro- 
cedure, well developed, others are not. 

Now, among those agencies that have given a great deal of time and 
study to their procedures and have perfected them, in large part, 
there is, I have noted, an esprit de corps about procedure. 

Now, if this director knowingly can bring those general counsel, or 
whoever represents the agency, together in a continuing process, the 
public opinion within that group will raise the level of the procedure 
throughout the Government. 

Now, at the same time these complaints that we mention, if you 
have the director merely in the position of depending for his facts and 
his illustrations upon merely what the agency tells him, he will have 
no ammunition to deal with these people. 

If, on the other hand, he has a great body of illustrations and in 
talking with the different agencies about these uniform procedures— 
and they may say entirely innocently, not really knowing that they 
have a problem like that in their agency: Well, he has got the ammu- 
nition to show that they do have that problem and this and that arose. 
So that you make the director—give him real facts upon which he can 
deal realistically with the governmental agencies, otherwise he simply 
has to accept what they say: Well, everything is all right. What is 
wrong with our agency? Where are the horrible examples? Of 
course he does not have the horrible examples, because he does not 
have access to the facts. That is the trouble so much with the hear- 
ings—I do not mean like this—but time and again we have been up 
before congressional hearings or we have been before others, they may 
say where are the examples of all the horrid acts that have taken 
place? This would be a way for there to be compiled illustrations. 

Senator Carroti. If you will permit an interruption. Can you 
supply for the record instances of cases showing the need of an inde- 
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pendent office? The factual presentation, as we as lawyers know, 
when we have got some cases at law, is important. If | go to the 
leadership in both the Senate and the House and say there is a need 
for this sort of a thing, if I confer with other committees that they 
have oversight jurisdiction to ask what they think of this proposal, we 
will need some facts. This is difficult. 1 did not mean to interrupt 
Senator Hart on this, but I think you make a very fine point. You 
need somebody that is gathering the facts and the evidence to say to 
this agency: This is how they do it over here. Why do you not follow 
the same procedure? Or he proposes a uniform procedure. 

Mr. Setters. Exactly, sir. 

Senator Harr. Mr, Chairman, then I think at this point we ought 
to ask the question: Have you or has someone to your knowledge pre- 
sented this sort of gripe to the present office, and if so, what has hap- 
pened, and is the present office so limited in actual authority that this 
might not be achieved through the use of it ? 

Mr. Setters. Well, personally I have nothing but the very kindest 
of feelings about the Office of Administrative Procedure in the De- 
partment of Justice, and I insist in prefacing my remarks that way 
because 

Senator Harr. I think we all can say we are operating in a clinical 
atmosphere and we have to talk this way, but it has no reference to 
any present incumbent at all. 

Mr. Setters. Right. But that office had a very limited function in 
its beginning. do 

For example, when it was established, the press release that the At- 
torney General issued at the time—and I am reading from—not from 
the exact press release, itself, but from a quotation from the press 
release which appears on page 75 of the Administrative Law Bulletin, 
volume 9, No. 2, the Administrative Law Bulletin being the official 
publication of the administrative section of the American Bar Asso- 
ciation. That press release says: 

Operation of the Office will be on an experimental basis for an initial period 
while experience indicates the extent of its usefulness. If expectations are ful- 
filled, appropriate provision will later be embodied in legislation and proposed 
for enactment by the Congress. It is felt that it is necessary through temporary 
arrangements to develop experience, thus laying the groundwork for later legis- 
lation since the office, while similar in some of its aspects to the Administrative 
Office of the Courts has no precedent in the executive branch of the Federal 
Government. The powers of the new Office will be advisory only. 

End of the quotation. 

Now, with that as the launching of the Office—it not having any 
legislative sanction—I do not mean to say it is unauthorized, but 
there is no law that creates this Office—and with the statement that 
we are going to set this up and try it, then we are going to come and 
ask Congress to regularize this in terms of statute. They have not 
been before the Congress. They are not asking now for that to be 
done. 

Now I should not speak so vehemently, I do not feel that critical 
about it. I am simply saying that that Office does not have the au- 
thority to function in the way that we think an office of Federal ad- 
ministrative practice should function and should be thoroughly 
effective. 
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Senator Carroti. At this point I think it would be very helpful 
if [submit for the record a paper handed me by counsel. On January 
30, 1956, in hearings before the House Committee on Appropriations 
in the 84th Congress, 2d session, Mr. Rankin, now Solicitor General, 
testified at pages 159 and 160 in support of the Justice Department’s 
appropriation request for the establishment of the Office of Admin- 
istrative Procedure. And at that time he said: 


We have a recommendation which has been made for a period of 15 years— 
quoting now— 


It is not our concept in the Department of Justice that that Office should be in 
the Department indefinitely. In time, we thought a year or two, or as soon 
as we had some experience to present to the Congress, the Congress probably 
would wish to establish an independent office like the Administrative Office of 
the Courts, and the savings to the American people in better administration 
of those agencies would be of tremendous help. 


A further part of the quotation is that— 
$50,000 again would be small as compared with the possibilities in this field. 


Now, here is a statement—and as I say we will explore this fur- 
ther—by the new Solicitor General when he was testifying. 

There is no criticism of this agency in the Department of Justice. 
It is entirely possible—although I have never met the gentleman who 
is the head of that agency and I understand he is going to testify 
here—that he might be the director, chosen by the President, of any 
new office established by title I. Instead of weakening, we will be 
strengthening their hand, because the President has the power to 
appoint. It is not clear to me whether the bill makes the perce of 
appointment subject to the advice and consent of the Senate? 

Mr. Severs. Yes, sir. 

Senator Carroiu. I did not mean to interrupt. 

Senator Hart. No; I think the point is very relevant. It leads me 
to ask this question: You drew a distinction in answer to my question 
that the present Office had no legislative sanction, although quite 
clearly it is a proper function. 

Mr. Seiuers. Definitely. 

Senator Harr. And in the indirect sense, an appropriation gives 
some legislative sanction. 

Mr. Seviers. Yes. 

Senator Harr. But that it had advisory power only. 

Mr. Sevters. Yes. 

Senator Hart. Even assuming a willingness to aggressively insist 
upon the outer limits of its authority ? 

Mr. Setters. Yes. 

Senator Harr. But it was advisory only. Do you regard the office 
which is proposed to be created by 8. 600 as anything more than ad- 
visory with respect to procedural action of a commission ? 

Mr. Setter. Very definitely, I do. I think it is more than advis- 
ory when you empower the Office to get information from govern- 
mental agencies with a directive that the agency shall furnish them 
the information. I think it is more than advisory when the agency 
is an independent agency directed to make reports directly to Con- 
gress. That is to say, they are not reviewed by any higher official in 
the executive branch of the Government. I think that is a far ery 
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from, if I may say so, from the authority of the present Office in the 
Department of Justice. 

Now, again any remark that is made I hope will be taken in no 
wise as a criticism of individuals. I do not have any criticism. But 
let us take a situation, sir, that could arise in the case of an admin- 
istrative proceeding. After all, the Department of Justice, itself, 
contains several administrative tribunals. After all, the Depart- 
ment of Justice, itself, is a particpant, as an advocate, before other 
administrative tribunals of the Government. So that it has many 
different functions here, some of which make it participants in these 
proceedings. Under those circumstances is that an appropriate 
agency to be in charge of the Office of Administrative Procedure? 
What position is that Office in to get—well, theoretically, I have to 
say—purely objective reports to go direct to Congress? It has to 
go through the heirarchy in the Department of Justice before the 
report would get out. 

Now I do not mean to say—of course I do not mean to say that the 
Attorney General or any Assistant Attorney General would change 
those reports, but he has a dual function. 

Senator Harr. Then may I ask, from the other direction: Do you 
regard the authority proposed to be given to the Director in 8. 600 
as sufficient to the need ? 

Mr. Setuers. I think so, for the present, Senator. I think that if 
set up this Office wth the authority that is in this bill, that tremen- 
dous strides will be made, and that we will be able within a reason- 
able period of time to ascertain whether that is sufficient authority or 
not. And of course if it is sufficient authority, it is far preferable 
than to set it up from the beginning as if it were going to look down 
the throats and be constantly a whip hand over the rest of the Govern- 
ment. You just do not start things that way, unless you have to. 
And it seems: to me there is ample authority here to accomplish the 
objectives that I had in mind, ample administrative authority here in 
this office to accomplish that purpose. 

Senator Harr. Thank you very much, Mr. Chairman. 

Senator Carroti. May I say at this time, I was under the impres- 
sion that you said that all the agencies were in favor of title I. 

Mr. Setters. No, sir. 

Senator Carroiu. Let me read to you, from page 42, of “A Sum- 
mary and Compilation of Departmental and Agency Reports to the 
Committee on the Judiciary on the Federal Administrative Practice 
Reorganization Act,” now S. 600. This is from the Bureau of the 
Budget, supposed to be from the President of the United States; 
this is in a letter to Senator Eastland, chairman of the Committee 
on the Judiciary, dated December 23, 1957, talking about the Office 
of Administrative Procedure which Judge Prettyman recommended 
be created in the office in the Department of Justice : 

In view of the studies cited above and the action based on them, we see no 
need for the creation of a new statutory agency for the performance of fune- 
tions such as those proposed for the Office of Administrative Practice as to title 
I. We believe that the existing Office of Administrative Procedure in the Depart- 


ment of Justice should be permited to continue its work on the matters assigned 
to it. 


as 


tle 


Led 


ADMINISTRATIVE PROCEDURE LEGISLATION 171 


This is signed by Percival F. Brundage, Director. 

Then I turn over to page 43 and I find that Mr. Durfee, Chairman 
of the Civil Aeronautics Board, does not like title I. 

Then I turn over to another page and I find the Department of 
Agriculture does not like title I. 

Now, some of the very abuses I have read in the records of court 
decisions have arisen since this letter was written on December 23, 1957. 
I think the time has come that we have to move into this field into a 
strong position. The Director of the Office which was set up under the 
Attorney General has no power, except through voluntary coopera- 
tion. He can coordinate, but I do not think any power is really 
centered there. 

Now, if we have a statutory grant fo investigate under legislative 
powers, I think we could achieve something in this field. 

Now, there is one other point which counsel has called to my atten- 
tion. In the bill could you point out whether it is in section 110, 
which authorizes the Director to investigate and make rec -ommenda- 
tions on ethics problems? Does he have ‘the power to investigate and 
what is the nature of the power? 

Senator Harr. I think on page 9, the beginning of line 17, that 
might be the section. 

Mr. Setters. Mr. Chairman, I regard the question of ethics respect- 
ing the conduct of proceedings is a matter going to the fairness of the 
procedure and practice before that agency, or that proceeding. 

I would regard all of these powers that are spelled out in section 110, 
duties of the Director, although the word ethics ” is not specifically, 
expressly mentioned, they all have to do with making studies, with 
having consultative efforts, with receiving complaints, with reporting 
to Congr ess regarding the conduct of administrative procedures, using 
abroad term. That is just is applicable to the ethics of it, in terms of 
whether the agency procedure sufficiently provides rules of conduct 
that are ethical. It isall in here. This business of ethics is a highly 
specialized consideration right now, but it has always been throughout 
the warp and woof of the question of what is a fair heari ing. That is 
basically the essence of the setting up of an Office of Administrative 
Procedure, to insure the fairness of administrative procedure. 

Now, I cannot be any more specific than that. 

Senator Carrot. In other words, you contend that in these general 
powers that he would have the power to promulgate a code of ethics 
which would be horizontal in its effect on all the agencies? 

Mr. Setters. Yes. I am speaking now about title I, Mr. Chairman. 
Of course if you adopted title 4, that. is right very specific on the 
question of ethics. But I am not ‘testifying to that today. I did not 
know that you wanted to consider title 4. "Title I, itself, even though 
the language is general, if that were all that were created here, just the 
Office under title I, he "could still have authority with respect to this 
question of the ethics. 

Senator Carroty. In the manner in which title I is drafted today 
would the Director have rulemaking authority? Is there a delegation 
here for that ? 

Mr. Setxers. I do not believe so. I do not believe so. 

Senator Harr. Mr. Chairman, to develop the thought : I made that 
assumption and had that assumption in mind when I asked you if 
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you felt this bill did go far enough to meet the needs. I assumed 
from your answer that you were making that assumption. 

Mr. Sexiers. Well, I do not believe that sufficient authority js 
spelled out only in title I. If that were all that were passed it would 
not give him rulemaking powers. Am I correct in that? That is in 
other titles of the act. 

Senator Harr. Mr. Chairman, if I may then 

Senator Carroiu. Senator Hart. 

Senator Harr. Ask my question again in light of this most recent 
exchange. Assuming only title I was adopted, do you believe it 
grants sufficient authority in the Director to meet such needs as ma 
exist at this time and stay within the bounds of restraint that you 
indicated in your earlier answer you thought we ought to observe, 
namely, not moving too far until we found out if far enough was far 
enough ? 

Mr. Sewers. It is somewhat difficult for me to talk about title I 
as if it is the only thing that is going to be enacted, because we 
thought of title I as part of a bill in which there would be these other 
titles. But now, addressing myself solely to title I as if that were 
al] that is going to be enacted, then I do not think it goes far enough. 

Senator Harr. I am glad we have got the answer. ; 

Senator Carrotyi. These are preliminary discussions. You will be 
thinking about this a good deal more, too. When you do, just think 
in terms of title I as a bill to start out with. I do not know what the 
subcommittee may decide at its meeting. But, let us adopt this, at 
least, as a temporary premise. We are thinking in terms of title I and 
how broad the powers should be that are to be vested at first. Per- 
haps the Director should not have rulemaking powers. Maybe this is 
what frightens some of the agencies. If his function at the beginning 
does not frighten the commissions, they may not object. I have tried 
to say before that all these commissions are little centers of power 
which we have created by statute, as we created all of the executive 
departments. They have the power to make rules. Now, if we give 
a rulemaking power to the Director, shall it only be in the field of 
procedure? Now, these are things that we will think about, you see. 

Thank you so much. You have been very helpful. 

Any questions from Judge McDonald ? 

Mr. McDonaxp. No questions, Mr. Chairman. 

Senator Carroti. Mr. Bolton-Smith ? 

Mr. Botron-Smiru. Thank you, Mr. Chairman. There is one little 
question. 

Reference was made yesterday to the Philadelphia Company v. the 
SEC case and a definition that “the action of an administrative tri- 
bunal is adjudicatory in character if it is particular and immediate 
rather than as in the case of legislative or rulemaking actions, gen- 
eral and future in effect.” 

Mr. Sellers, what is your thought as to the shortest and clearest defi- 
nition of an adjudication before an administrative agency? Can you 
improve on that court statement ? 

Mr. Setters. I could not improve on the definition that we put 
forth in the proposed new administrative code. The reason I say 
that, sir, is because a large committee, excluding its chairman, of very 
distinguished people worked for years over the precise thing and 





Ww 
it 


tl 


n 


ee 


~s oe & 


~ ww = -~ 





d 


iS 


d 


, QQ = 


=r OD PY @& 


eee Oe "¢ oS 8 





ADMINISTRATIVE PROCEDURE LEGISLATION 17 


we arrived at a definition and I am sure that I could not improve on 
it. 

Mr. Bouron-Smiru. That definition, I believe, is that it is action 
that is not rulemaking in character. 

Mr. Sevuers. That is right. 

Mr. Boutron-Sairn. I was thinking of a simpler definition that lay- 
men could understand, outside of the context of a bill. 

Mr. Setuers. I do not have that definition in front of me. 

Senator Harr. It isin S. 1070. 

Senator Carrott. May I ask, What is the purpose of the ques- 
tion 2—so I can follow it. 

Mr. Botron-Smiru. Mr. Chairman, just to draw the dividing line 
between those cases which automatically would be subject to S. 2374 
and to title I of S. 600, and those which would be subject to S. 2374 
only if the agency gave notice that that bill applied. Just what is an 
adjudicatory y action before an agency? There has been some confusion 
about: it. 

Mr. Setters. We found it to be so tremendously broad because, in 
essence, adjudication is every exercise, every decision, every exercise 
of discretion is adjudication. The instance which the chairman men- 

tioned this morning of the decision whether to abandon Fort Knox— 
not Fort Knox, but Fort Logan—was certainly an instance of adjudi- 
cation. 

Senator Carroiu. As I read the paper, they are taking Fort Knox, 
too. | Laughter. | 

Mr. Setiers. And so we concluded that we could make a pretty 
fair definition of rulemaking and carving that out, and that every 
other action of an administra ative agency was adjudication. That is 
the best. we could do with it. 

Senator Carroti. Thank you. 

Mr. Kennedy ? 

Mr. Kennepy. No questions, Mr. Chairman, thank you. 

Senator Carrotu. Anything further? 

(No response. ) 

Senator Carrotu. I thank you very much, Mr. Sellers. Now that 
you are in the city, we know where to reach you and we would like 
to draw upon your services again, if we may. We are very thankful 
to you for coming this morning. 

Mr. Senixvers. Thank you, Mr. Chairman and members of the com- 
mittee. 

(Mr. Seller’s prepared statement is as follows :) 


PREPARED STATEMENT BY ASHLEY SELLERS, REPRESENTING THE AMERICAN Bar 
ASSOCIATION 


My Chairman and members of the subcommittee, my name is Ashley Sellers. 
Iam an attorney engaged in the private practice of law in Washington, D.C. 

I appear before you today as a representative of the American Bar Association 
to offer testimony in support of S. 600, particularly title I thereof, which was 
introduced on January 20, 1959, by Senator Hennings and Senator Wiley. It 
is provided in the bill, which is divided into five titles, that its purpose is to enact 
into law the Federal Administrative Practice Act of 1959. 

S. 600 is a product of the study and work of the American Bar Association, 
and was drafted by that organization. A committee of the association, known 
as the Federal Administrative Practice Act Committee, has been charged with 
responsibility for presenting this proposed legislation to the Congress. Mr. 
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Donald C. Beelar, an attorney engaged in the private practice of law in Washing. 
ton, D.C., is chairman of that committee, and he has asked me to make this 
statement to you. 

It is my understanding that the subcommittee now only desires to hear testj- 
mony concerning title I of S. 600, which provides for the establishment of an 
Office of Federal Administrative Practice, and, accordingly, I shall confine my 
testimony at this time to this subject. Mr. Beelar has asked me to give par. 
ticular emphasis to the history of the proposal to establish an Office of Federal 
Adminstrative Practice. 

Immediately following the adoption of the resolutions in early 1956 which 
were referred to by Mr. Randall in his testimony before in these hearings, 
the American Bar Association charged the special committee on legal services 
and procedure with responsibility for drafting legislation to present to the 
Congress to carry out the aforementioned recommendations. This was done, 
The bill which is now embodied in 8. 600 is but one of several bills dealing with 
these various subjects which Mr. Randall has enumerated and which were drafted 
by the association and presented first to the 85th Congress and now to the &6th 
Congress. 

In the process of drafting the bill now known as S. 600, we found it convenient 
to deal with four of the subjects of concern to the American Bar Association in 
a single measure. Thus, title I of S. 600 provides for the establishment of an 
Office of Federal Administrative Practice, while titles II, III, and IV relate, 
respectively, to hearing examiners, legal career services, and admission to and 
control of practice. All of these subjects are of great importance and will, I 
am sure, subsequently occupy the attention of this subcommittee. It is thus 
apparent that the proposed legislation embodied in title I, relative to an Office 
of Federal Administrative Practice, is a part of a broader legislative program 
which the American Bar Association has presented to the Congress, and it is 
against this background that the provisions of title I must be viewed. 

I desire to call attention to the fact that S. 600 was also before the 85th Con- 
gress, and it was then known as S. 932. The subcommittee on S. 932 of the 
Committee on the Judiciary of the U.S. Senate at that time requested the views 
of 27 departments and agencies of the Federal Government on the bill, and these 
views were received and summarized in a report of the committee entitled 
“Federal Administrative Practice Reorganization Act—a Summary and Com- 
pilation of Departmental and Agency Reports.” 

The time is now ripe for this subcommittee to undertake hearings on this 
measure, and it is the earnest hope of the American Bar Association that, as a 
result, favorable action will be taken with respect to S. 600 as a whole. 

Turning now to title I of S. 600, it is to be noted, first of all, that section 101 
provides for the establishment of an agency of government to be known as the 
Office of Federal Administrative Practice. It is to be an independent agency 
in the executive branch of the Government. 

It is important at once to make clear just what is intended by this provision. 
Unlike some of the prior proposals for the establishment of such an office, made 
by other groups and organizations which I shall presently mention, the American 
Bar Association does not feel that this office should be placed in any of the exist- 
ing departments and agencies of the Government, such as, for example, the 
Department of Justice. In view of the nature of the duties to be given to this 
office, the association feels that it should be an independent agency. As will be 
seen from my testimony and that of other witnesses, the duties assigned to the 
proposed Office would require it to deal with all of the other departments and 
agencies of the Government, and it. clearly could not perform these duties 
effectively or efficiently if the Office, itself, were a part of any one department 
or agency. 

It should be independent and should report to the Congress in the same manner 
as the independent agencies of Government which have heretofore been estab- 
lished. Therefore, I want to make it clear that, in providing, in section 101, 
that the Office should be “an independent agency in the executive branch of the 
Government,” the association had no thought that, in drafting and proposing 
this bill, the proposed Office should be “in the executive branch” In the sense 
that it should be made a part of or subject to the supervision or control of any 
department or agency of the Government. The reference to the “executive branch 
of the Government” simply means that the American Bar Association regards 
the proposed Office as one which exercises primarily “executive” powers as dis- 
tinguished from judicial or legislative powers. In drafting this particular pro- 
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vision, we had in mind simply the traditional classification of powers, as legis- 
lative, executive, and judicial, and, under this classification all agencies of 
Government which are not in the judicial branch or the legislative branch are 
regarded as being in the executive branch of the Government. I want to make 
it clear that the basic purpose of the drafters of this measure was to emphasize 
the independence of the agency from any other department or agency of the 
executive branch of the Government. 

Under section 102 of S. 600, provision is made for the appointment of a 
Director and a Deputy Director by the President, with the advice and consent 
of the Senate. Provision is also made for compensation for these officers in 
section 102, and for their tenure, in section 103. I call special attention to 
section 107, which provides that the Director shall make annual reports to the 
Congress and to the President, and that the Director shall, from time to time, 
submit recommendations directly to the Congress. 

The duties of the Office are described in section 110 of the bill. I will not 
undertake to describe these duties in detail because they are very clearly stated 
in section 110. Basically, these duties are to carry on continuous studies and 
to make continuous recommendations for the improvement of Federal adminis- 
trative procedures. Further, these duties would require the Office to act as a 
central depositary of information for the public, the Congress, and the other 
agencies as to the procedural aspects of administrative practice and procedure, 
and it would be charged with the long-range duty of bringing about clarity, 
understanding, and uniformity in these practices and procedures. 

During the last 70 years, the Congress has created dozens of important ad- 
ministrative agencies, and the rise of administrative law has been the major 
development under our system of Government. These administrative agencies 
agencies have taken many forms. Some have been created within the exist- 
ing departments of Government and others have been created as independent 
agencies. Moreover, there has been no pattern to the form of organization of 
these agencies. Each agency has been left free to create its own forms and 
procedures under its particular enabling legislation. The Congress, itself, has 
followed no pattern in the basic statutes which have established these agencies. 
It has long been recognized that there is a great need for bringing about an 
improvement in this situation. This is the basic purpose behind the proposal 
for the establishment of an Office of Federal Administrative Practice. It 
would thus provide a single source of information on common procedural mat- 
ters, coordinate agency procedural rules and practices, and give further as- 
sistance on these matters to the several agencies, to the committees of the Con- 
gress, and to the public at large. In collaboration with the agencies, the Office 
could effectively stimulate uniformity in practices and procedure and in public 
information practices. 

At the same time, fulfillment of these purposes would not effect any transfer 
of functions or affect the jurisdiction of any existing agency. As stated in the 
final report of the President’s Conference on Administrative Procedure, in 1955, 
at page 46: 

“The fruitful work of the Administrative Office of the U.S. Courts and some 
of the State judicial councils in improving judicial procedures suggests that a 
similar continuous study of administrative procedures in action will produce 
worthwhile results. Much discussion of the administrative process in action 
suffers from a lack of precise and up-to-date factual information as to how 
various procedures currently operate. Due to the limitations of time and of 
other demands, busy administrators and practicing lawyers rarely undertake 
continuous or comparative study of even a single aspect of procedure.” 

The American Bar Association is convinced that the establishment of the 
proposed Office of Federal Administrative Practice would constitute a land- 
mark in the further development of our administrative proesses which dominate 
our law today. 

There is nothing really new inthis idea. It has been advocated by every group 
which has made a careful study of administrative procedure. There has been a 
universal recognition that there is a need for such an Office. The only differ- 
ences in the groups which have studied this question have related to the details 
as to how the Office should be organized and operated. Basically, all of the 
groups have proposed that the Office be charged with the duties specified in 
section 110(b), 110(e), and 110(d) of the proposed bill. There are the duties 
which I have already described in a general way. As I shall point out, some 
of the groups which have dealt with this matter have felt that certain additional 
duties should be imposed upon this Office. In this connection, as I stated at 
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the outset, the American Bar Association is proposing, in S. 600, that such addi- 
tional duties should relate to hearing commissioners, legal career services, and 
admission to and control of practice. 

The first major recommendation for the creation of an Office of Federal Aq. 
ministrative Practice was made in the final report of the Attorney General’s 
Committee on Administrative Procedure, in 1941. The Committee stated, at 
page 123 of its report, that— 

“The Committee has been impressed in the course of its inquiries not only by 
the need for dissimilarities in administrative procelures, to which allusion has 
been made in this report, but also by the possibilities for greater uniformity in 
many subordinate particulars. The Committee has also been much impressed 
by the absence in many agencies of information or interest concerning the pro- 
cedures in other parts of the Federal administrative establishment. 

“These circumstances, especially when joined with others about to be men- 
tioned, strongly suggest the desirability of establishing within the Federa] 
Government a permanent organization to devote attention to the agencies’ com- 
mon procedural problems.” 

Accordingly, the Attorney General’s Committee proposed that there be estab- 
lished an “Office of Federal Administrative Procedure somewhat comparable 
in dignity and responsibility to the Administrative Office of the U.S. Courts.” 
The form of the organization proposed by the Attorney General’s Comittee, 
in 1941, differs from that now proposed in S. 600. The Attorney General’s 
Committee proposed that the Office be headed by a court of appeals judge, the 
Director of the Administrative Office of the U.S. Courts, and a new Director 
of Federal Administrative Procedure. We believe that the form of organization 
now proposed in S. 600 is preferable. However, the important thing to note 
is that the American Bar Association is still in agreement with the Attorney 
General’s Committee as to the nature of the duties to be carried out by this 
Office.’ In this connection, the Attorney General’s Committee stated at page:123 
of its report: 

“In general, it should be the major function of the Director to examine 
critically the procedures and practices of the agencies which may bear strength- 
ening or standardizing, to receive suggestions and criticisms from all sources, 
and to collect and collate information concerning administrative practice and 
procedure. As the Committee has discussed in chapter II of this report, not 
the least of the difficulties which have confronted the orderly development and 
understanding of administrative procedure is the absence of detailed informa- 
tion and study. Recurring problems have been treated by each agency without 
regularized reference to other agencies; separate bodies of law have grown up 
and some degree of confusion has resulted. On the one hand, this has resulted 
in considerable loss of time and energy to each agency, which has been forced 
to build up its procedures and gather its own law as best it might. On the 
other hand, the absence of information has proved irritating to the members 
of the bar and the public dealing with the agencies. Knowledge and regulariza- 
tion of procedures should go far toward creating that confidence in the admin- 
istrative process which is necessary for its successful functioning.” 

The Attorney General’s Committee, like the American Bar Association at 
the present time, also recommended that the Office be charged with the im- 
portant duty of administering a program for hearing commissioners who handle 
the trial of cases before Federal administrative agencies. In addition, the At- 
torney General’s Committee specifically felt that the Office should deal with 
such questions as admission to and control of practice before agencies, subpenas, 
depositions, form of briefs and pleadings, answers, and availability of records. 

The 1941 proposals of the Attorney General’s Committee were supported, at 
that time, by the American Bar Association. (See 22 ABA Jour. 230.) 

In 1942, Mr. Robert M. Benjamin, at the State level, in his well-known report, 
recommended the creation of such an office to work for the improvement of 
New York administrative procedures; and California established a division of 
administrative procedure as the result of the recommendations of the California 
Judicial Council, in 1942. In 1949, the First Hoover Commission, more formally 
known as the Commission on Organization of the Executive Branch of the 
Government, recommended, in its Report on Regulatory Commissions, pages 
10-11 (March 1949) : 

“That the Administrative Management Division of the Office of the Budget, 
should, with the aid of carefully selected legal consultants, suggest ways and 
means to improve and thereby reduce the cost of disposing of business before 
administrative agencies.” 
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In 1953, the first report of the President’s Conference on Administrative Pro- 
cedure also contained a recommendation that an Office of Administrative Proce- 
dure, within the Department of Justice, be established to perform continuous 
studies of administrative procedures; initiate cooperative effort among agencies 
to develop uniform rules of practice and procedure; collect and publish facts 
and statistics concerning the procedures of agencies; and assist agencies in the 
formulation and improvement of administrative procedures (first report, pp. 3, 

5-17). 

. ie Taian was repeated in the final report of the President’s 
Conference in 1955 (final report, pp. 3, 4, 46-48). The President’s Conference 
was initiated by the President of the United States at the instance of the Chief 
Justice of the United States in his capacity as Chairman of the Judicial Con- 
ference. To this Conference were invited representatives of the 56 Federal 
agencies having adjudicatory and rulemaking functions. At the request of the 
President, members of the Federal judiciary, Federal trial examiners, and 
members of the bar participated. It was a most impressive group which 
was convened to study and exchange information and to make recommendations. 
Aside from differences in terminology of an inconsequential nature, the duties 
proposed for the office by the President’s Conference differ in no substantial 
detail from those proposed by the Attorney General’s Committee in 1941, and 
now proposed by the American Bar Association in section 110(b), 110(c), and 
110(d) of S. 600. 

Insofar as the duties of the Office are concerned, the President’s Conference 
did not recommend that the Office be given any duties with respect to the 
appointment and assignment of hearing examiners, differing in this respect both 
from the final report of the Attorney General’s Committee, in 1941, and the 
present position of the American Bar Association, as reflected in title II of 
§. 600. Also, insofar as organization is concerned, the President’s Conference 
recommended that the Office be placed within the Department of Justice. 

The idea of establishing an Office of Federal Administrative Practice was 
again proposed the same year, 1955, by the Second Hoover Commission, more 
formally known as the Commission on Organization of the Executive Branch 
of the Government, which had been established by the Congress in 1953. This 
distinguished group, composed of outstanding leaders in the legal field, received 
a report from its task force on legal services and procedure which, in recommen- 
dation No. 61, had urged the establishment of an Office of Legal Services and 
Procedure within the Department of Justice to assist agencies in simplifying, 
clarifying, and making uniform rules of substance and procedure; to insure 
agency compliance with public information requirements; and to receive and 
investigate complaints regarding legal procedures and report thereon to the 
authorities concerned. In pages 232 through 237 of the task force report there 
is an exhaustive discussion of the basic needs of an office to perform these 
functions. 

In its report to the Congress in Mareh of 1955, the Hoover Commission, itself, 
acting upon the recommendation of its task force, made a similar recommenda- 
tion, which is set forth in pages 82 to 84 of the report. The Hoover Commis- 
sion report concluded its discussion of the need of such an office by stating, at 
page 83, as follows: 

“The Congress should be able to learn, without engaging in a study of all 
agencies, facts pertinent to the evaluation of legal procedures for the purpose 
of determining whether appropriations should be reduced or increased, or 
whether certain functions should be added, modified, or eliminated. There is 
no central agency to which Conress may now turn for this information. It is 
proposed that the Office of Legal Services and Procedure compile information 
and statistical data relating to legal services and procedures of all agencies of 
the executive branch for the use and information of the agencies themselves, 
the Office, and the Congress.” 

It was in February of the following year, 1956, that the American Bar Asso- 
ciation adopted the resolution which I have described at the outset of my state- 
ment, also calling for the establishment of an Office of Federal Administrative 
Practice. The resolution stated that it should be the purpose of this office— 

“* * * to coordinate at interagency level procedural rules and public infor- 
mation practices, to examine the state of agency hearing dockets, and to provide 
assistance and obtain informations as to agency needs on these and related 
matters of administrative procedure.” (Resolution 3(a), adopted at the mid- 
year meeting of the house of delegates of the American Bar Association, Febru- 
ary 1956.) 
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At the same time, the American Bar Association took note of the fine work 
which had been performed by the President’s Conference on Administrative 
Procedure and recommended that the proposed Office of Federal Administrative 
Practice be utilized to coordinate implementation of the proposals of that 
Conference. 

In 1957, the Attorney General of the United States, by voluntary action, estab- 
lished within the Department of Justice, on a temporary basis, an Office of 
Administrative Procedure, and this Office has continued to function since that 
time. 

From the history I have just described, it can readily be seen that, over the 
years, there has been unanimous agreement as to the need for the establishment 
of an Office of Federal Administrative Practice to perform the functions which 
I have described. The American Bar Association believes that the organization 
of the office should be as described in 8S. 600. It should be given the status and 
prestige of an independent agency created by the Congress so as to enable it to 
deal effectively with the duties assigned to it. Whatever difference in views 
there may exist with respect to the functions proposed for the office by titles 
II, III, and IV of S. 600, I believe that there is no substantial disagreement ag to 
the need for an office to perform the functions contemplated by title I of S. 600, 

Before closing, I would like to submit one additional thought for the con- 
sideration of this subcommittee. In 1887, the Congress created the first of the 
modern administrative agencies—the Interstate Commerce Commission. Until] 
at least 1935, the Congress continued to create one new agency after another with- 
out giving any serious consideration as to the form or status or the procedures 
of these agencies. No discernible pattern was followed by the Congress in their 
ereation or organization. In 1985, the Congress passed the first significant law 
in the procedural field, namely, the Federal Register Act, which, for the first 
time, required the agencies to publish some of their rules and regulations. In 
1946, the Congress enacted the Administrative Procedure Act, imposing, for the 
first time, basic standards which the administrative agencies were required 
thereafter to follow. Establishment now of an Office of Federal Administrative 
Practice would constitute a third major step by the Congress in exercising de- 
sirable control over the development of the administrative process. The 72 years 
which have elapsed since the creation of the Interstate Commerce Commission 
may be called the period of development of administrative agencies. It is now 
time for the Congress to give its attention to a reevaluation of how these agencies 
operate. No better way could be found to do this in an effective manner than 
by the establishment of the Office of Federal Administrative Practice, con- 
templated by S. 600. Such an office would afford both the Congress and the 
public with a method by which they might continuously review agency operations 
and thus be in a position to make sure that they operate in an effective and 
efficient manner. 


Senator Carrotu. Thank you. 

Now, Mr. Reifsnyder is the next witness. 

May I ask of counsel how many other witnesses do we have here 
today? We have had Mr. Feldman, Mr. Sellers, and now Mr. Reif- 
snyder. Is Mr. Cushman here today ? 

Mr. McDonatp. Yes, sir, and Mr. Zwerdling is here. 

Senator Carrotu. Fine. Do you gentlemen want to go through the 
day? How are you fixed for time, Mr. Cushman? Can you be with 
us another hour? 

Mr. CusuMAN. At the committee’s convenience. I hoped to be here 
this week, if possible. 

Senator CarroLi. That is very fine. Thank you. 

Mr. Zwerdling? 

Mr. Zwerpunc. Mr. Chairman, I can be here as long as the com- 
mittee desires. 

Senator Carrotn. We have a bill under consideration on the floor 
again. I would like to keep working as long asI can. I never know 
when I will get the signal to leave quickly. Of course, Senator Hart 
and I will have to leave to vote. If you don’t mind, let’s push on for 
another hour. I don’t want to limit anyone’s presentation. I think 
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we did interfere with Mr. Sellers’ testimony with off-the-cuff dis- 
cussion. We will read the record, you know. I think this has de- 
veloped the sort of thing we need. 

Our next witness, Mr. Reifsynder, is a graduate of the George 
Washington University Law School; member of the Bar of the Dis- 
trict of Columbia; in 1945 served as secretary to Judge Goldsborough, 
U.S. District Court here for the District. of Columbia; has been a law 
elerk to Chief Judge Laws; has been an assistant U.S. attorney and 
has been a special assistant to the Attorney General; is In private law 
practice; member of the law firm of Hogan & Hartson; presently vice 
chairman of the committee on the Federal Administrative Practice 
Act of the American Bar Association. 

Mr. Reifsnyder, we are very happy to have you with us. 

You may proceed. 


STATEMENT OF C. FRANK REIFSNYDER, MEMBER, AMERICAN 
BAR ASSOCIATION COMMITTEE ON FEDERAL ADMINISTRATIVE 
PRACTICE, ACCOMPANIED BY DONALD C. BEELAR, CHAIRMAN, 
SPECIAL COMMITTEE ON ADMINISTRATIVE PRACTICE ACT, 
AMERICAN BAR ASSOCIATION; AND ASHLEY SELLERS, AT- 
TORNEY, WASHINGTON, D.C. 


Mr. Retrsnypver. Thank you, Mr. Chairman. 

Mr. Chairman, I might begin my testimony by stating that you 
have just had the benefit of the advice right now of one of the real 
experts on this subject that the American Bar Association has to 
offer. Some of what I will have to say will probably be repetitious, 
but in the interest of orderly presentation, if I may be permitted to 
do so, I will proceed with the testimony which I came prepared to 
give. 

My name is C. Frank Reifsnyder. I am an attorney engaged in 
the private practice of law in Washington, D.C. 

I am a vice chairman—as you have indicated, Mr. Chairman—of 
the American Bar Association’s Committee on Federal Administra- 
tive Practice Act. I appear before you today as a representative of 
the American Bar Association to offer testimony in support of title I 
of S. 600. As has been indicated, this bill is one of a number of 
legislative proposals designed to improve the administrative process 
in its various aspects which have been sponsored by and have the 
approval of the American Bar Association. Mr. Ashley Sellers, one 
of the acknowledged authorities on the subject of Federal adminis- 
trative law, has given you the detailed framework within which 
S. 600 had its genesis and has reached its present development. I 
should like to deal with the scope and purpose of title I of S. 600 
ina brief section-by-section analysis. 

As has been indicated, section 101 creates an agency known as the 
Office of Federal Administrative Practice to be maintained here in 
Washington. This section proposes that the Office shall be an inde- 
pendent agency and, as Mr. Sellers has made the need for its inde- 
pendent status abundantly clear—I will not go into it any further. 

As you know, Mr. Chairman, the Attorney General, on February 6, 
1957, issued an order establishing within the Department of Justice 
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an Office of Administrative Procedure. The terms of that order 
directed that Office to carry on essentially several of the same func- 
tions prescribed by S. 600. While in our opinion that Office has 
been of some assistance in this area, it has neither the legal stand- 
ing nor what I shall call the requisite political influence and standing 
with the other Government agencies to effectively accomplish what 
needs to be done. Those of us who have had the privilege of serving 
in the Department of Justice know full well that the other adminis- 
trative agencies regard it as simply another branch of the executive 
establishment, and not anointed in any sense. 

Section 102 provides for the ype of a Director and a 
Deputy Director to be appointed by the President with the advice 
and consent of the Senate. Since the functions of this Office will be 
almost entirely administrative in nature, we believe that for obvious 
reasons the Office should be headed by a single administrator, rather 
than by a hydra-headed commission or board. 

I mention this thought simply because from time to time in the past 
some people have suggested that perhaps a commission or a board 
would be more effective. We do not believe that to be the fact. 

Section 103 specified that the Director’s term shall be for 10 years 
and that of his deputy shall be for 5 years. We envision that the 
President will select a lawyer of high stature to discharge the func- 
tions of Director and we believe that a longer, on the order of 10 
years, rather than a shorter, term will materially assist the President 
in securing the type of lawyer we would all desire to accept this posi- 
tion. 

Sections 104, 105, and 109 are routine housekeeping provisions re- 
lating to the organization and staffing of the Office. 

Section 107 requires the Director to make an annual report to the 
Congress, as well as to the President, and to make such special reports 
to them as they may require. Beyond this, however, he is directed to 
submit recommendations to the Congress for such additional legisla- 
tion as he believes may be needed to further the purposes of the act. 
We believe this provision to be an extremely important one, not only 
because it will provide the Congress with information which it must 
have to intelligently deal with these administrative agencies, but also 
because it affirmatively requires the Director to keep the Congress ad- 
vised in a continuing fashion of new needs within the administrative 
sphere as they develop. 

Section 108 provides for the designation of an advisory committee 
of such legal officers, agency members or other governmental or public 
figures as the Director may determine. This section highlights the 
cooperative nature of the proposed Office and we believe that such 
an advisory committee can be the vehicle for a substantial amount of 
assistance to the Director . 

Parenthetically, I might state, in line with what Mr. Sellers spoke 
about a short time ago, my feeling with respect to the complaints is 
that if the Director were to air complaints concerning one agency 
before this advisory committee, we would soon find that those com- 
plaints weren’t coming with respect to from some of the others. With 
most of these people in the Government you simply need to call their 
attention to many of these thing in order to get some corrective action. 
We think this bill gives the Director the authority to tell the Congress 
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when that action is not forthcoming so that you gentlemen can take 
whatever additional action may be needed. 

Senator Carrotu. May I interrupt at this time. Mr. Sellers or 
Mr. Beelar, you may respond to this. At the time the American Bar 
Association drafted this bill, had you been in touch with Mr. Cush- 
man, Director of the Office of Administrative Procedure in the De- 
partment of Justice? And you know the nature of the complaints 
that he has received ? 

Mr. Rerrsnyper. I personally do not, but I had not understood the 
function of that Office to cover the receiving of complaints and the 
servicing of them. 

Senator Carrot. Do you remember when they had this great ju- 
dicial conference, when they called in all the heads from all over the 
Government, they forgot the Congress. But they called in the judges, 
leading lawyers, they had some 70 people and they came up with this 
idea of an administrative agency in the Department of Justice. Has 
anybody followed that through; do they know what complaints they 
are receiving or what they are coordinating, whether complaints are 
being received there? 

Mr. Sexxers. I do not believe that Office has the authority to receive 
complaints. 

Senator Carrotu. My point is this: Has anyone ever talked with 
this Office to find out what its function is? I know, as Senator Hart 
said, this is a clinical approach to this thing. We are not criticizing. 
Mr. Cushman is here to testify. But I wonder if you have any expe- 
rience with this Office, or whether the bar generally has experience 
with this Office. 

Mr. Beevar. Mr. Chairman, I have had repeated conferences with 
the present occupant, Mr. Cushman, and with his predecessor, Mr. J. 
Smith Henley, who is now district judge in Arkansas. And within the 
limits of their limited authority, I have had very cooperative, good 
cooperation in dealing with that Office. They have published or are 
about to publish two reports that are very significant. The first re- 
port was largely statistical information on the caseload before the 
trial examiners before the various departments and agencies, and this 
was a very illuminating report. The Office also has been trying to get 
the agencies to abolish their restrictive rules with regard to admission 
of attorneys to practice before departments and agencies. They have 
made some progress before some agencies in getting them to remove 
these rules. And I think the report that is about due to be published 
will also have some very useful information. 

And as I say, within the very limited sphere of this office, I think 
it has performed to date a very useful function and I am looking for- 
ward to the testimony of Mr. Cushman. But I confirm that this is not 
a place which would invite persons to go to take up matters of com- 
plaints, and so forth, about proceedings before agencies. 

Senator Carrow. It is not, you say ? 

Mr. Beetar. And I am not aware of any activity in that category. 

Senator Carroti. I wondered what Mr. Reifsnyder’s statement was 
based on: that this Office has neither the legal standing nor what you 
call the “requisite political influence and standing with the other Gov- 
enrnment agencies to effectively accomplish what needs to be done.” 
What is that that needs to be done? 
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Mr. Retrsnyper. That is based on personal experience, Your Honor, 
or Mr. Chairman. At the time I served in the Department, I had 
dealings with a number of the executive departments on legislation ; in 
which they were involved, conferences of one kind or another. And I 
am frank to say to you a representative of the Department of Justice 
is just like another boy coming down the street, as far as the agencies 
are concerned. 

Senator Carrot. I can understand that, because some of them re- 
gard the Congress that way, too. 

Mr. Retrsnyper. I am sure that is true. But I hope they are in the 
minority. 

Senator Carrot. We are going to remedy that defect, I think, be- 
fore we get through. 

Mr. Retrsnyper. I can say very frankly to you that most of these 
agency people are proud of their jurisdiction, they are trying to do the 
best job they know how and they are busy with what they “regard as 
their most pressing problems. If one of us from another department 
comes to them with something which we think needs attention or needs 
to be done, unless we have got lots of stature in the agency from which 
we come—by that I mean lots of title—then the press of their other 
responsibilities and general lethargy which exists in a busy Govern- 
ment bears you down to the point where nothing is accomplished. 

Senator Carron. You feel, then, from your experience that if we 
create this Office its Director ought to have the independence, the high 
status, and the power to achieve the objectives set forth ? 

Mr. Retrsnyper. I think with the statutory direction which this 
gives him, and particularly with the requirement that he report to the 
Senate and the House annually, and at such other times as is requested, 
that we will get far more action and cooperation from the agencies 
than you might otherwise believe. I am quite confident that 99 per- 
cent of the administrative and executive personnel, if asked to do some- 
thing by this Director, knowing he has an obligation to report to you 
gentlemen on an annual or more frequent basis, are going to be very 
slow not to cooperate with him, because they are not going to be in the 
position of having the Director say to you gentlemen that the com- 
missioner of this agency or the general counsel of that agency got our 
request. and paid no attention to us. 

I don’t think that will bea problem. I think the authority that he 
report to you and make lasheaaie recommendations is a great deal 
of authority. 

Senator Carrotu. May I ask whether either of you three gentlemen 
are experts in the field of the law of Executive orders ? 

Mr. Rriersnyper. I can’t qualify myself. I have read a number 
of them, but have never participated in the drafting of them. 

Senator Carrot. The thought occurred to me that somewhere in 
the American Bar Association you have experts in this field, and I 
wonder if the President of the United States issued an Executive 
order requiring those in the executive branch or some of the com- 
missioners that he has appointed to report and to make a record of all 
ex parte communications, would such an Executive order be legally 
proper? They issue so many Executive orders on so many things, 
wonder why they couldn’t issue one on this. This occurred to me > last 
night, after I heard about the criminal sanctions. 
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You remember, the President in the executive branch appoints with 
the advice and consent of the Congress. If the President would issue 
such an Executive order, then if any individual, any person under the 
wording of this bill, S. 2374, makes a private ex parte communication 
to any commissioners on an adversary proceeding, it would be forth- 
with reported in the record, and as a matter of fact, it could be re- 
ported to the President, himself. And this could apply to communi- 
cations received by his own official family, from all the Cabinet officers 
and all the Members of Congress, and all others. By the issuance of 
an Executive order we could achieve at least a sort of a stopgap relief, 
it seems to me. 

I wonder if the American Bar had ever thought about this. 

Mr. Sevier. For myself, I have never thought of it, because it would 
seem to me to be far more—have more stability, more permanency, for 
that to be incorporated in an act of Congress, rather than in an Execu- 
tive order. 

Senator Carroiy. Well, the act of Congress could put him in jail. 
This is a postaudit. An Executive order, however, is a present audit. 
It just occurred tome. I don’t know. Iam exploring. I don’t know 
whether—Mr. Bolton-Smith, have you experience in this field ? 

Mr. Botron-Smiru. Well, I have participated in the drafting of 
some Executive orders, Mr. Chairman. Just as a curbstone opinion, 
I think some of them have gone at least as far as the proposal which 
you make. 

Senator Carrot. I just offer it also as a curbstone opinion, but this 
is an idea as to how to reach into this field at the outset. And then we 
can talk later on about statutory law and about criminal penalties. 
But, it would seem to me to put on notice everybody (whether execu- 
tive, legislative, whichever it is) that, if you call or make any ex parte 
communication, that there should be a report filed forthwith. In 
other words, the cure of these things is to turn the spotlight of public 
opinion on them. This is the way to cure these things. This is why 
we pass laws. We create a deterrent, create a fear. And it occurred 
to me last night as I was thinking about this, that an Executive order 
is another way to do it in the interim. 

How could this have been growing up for a period of 25 years, and 
nobody really gets into it? What is wrong with us? How can peo- 
ple—in my country, we would think of this in terms of a “back door 
approach” to the commission. If it were ever exposed by the papers, 
the public utilities commission or the other State commissions, why, 
the people would raise cain about it. I don’t know whether this has 
grown up in Washington so that we have become so blase about these 
things that it is sort of a custom. 

Now, we are going to meet great opposition, if we suddenly lash out 
with a criminal penalty. This is why I come up with the thought of 
an Executive order, for the interim period. As we study this, I would 
like to have you gentlemen look into it, and I will look into it, too. 

Mr. Botron-Smiru. Mr. Chairman. 

Senator Carroty. Mr. Bolton-Smith. 

Mr. Botron-Smiru. Might it not be considered as a proper item in 
the housekeeping function of the executive branch to specify by Exec- 
utive order, as you propose, that the officials in the executive branch 
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conduct themselves in a certain way upon receiving certain communi- 
cations; that is, to put them on the public file? 

Senator Carrotu. I think put it on the public file so that it is avail- 
able to any committee, it is available to the executive branch, itself, 
This is the whole point of it, to make it a matter of public record, 
Then the exposure of this, itself, would be given wide publicity. Any 
person who then made a private communication, an ex parte call, 
would know that his call would be published, and I think that, in the 
executive and legislative branch, there would be more fear from this 
prospect than there would be of this highly speculative sanction of a 
criminal penalty, which would need proof of willful intent, and so 
forth. It is something to think about. 

You may proceed, 

Mr. Retrsnyper. Section 110 contains what we believe to be the 
very heart of title I. This section spells out in considerable detail 
those responsibilities which the Congress would wish the Director to 
undertake and makes it clear, not only to him, but to the various 
administrative agencies themselves, what it 1s that the Congress wishes 
done within the administrative area. In summary, it tells the Di- 
rector to make continuous studies regarding the adequacy of agency 
procedures which determine the rights of citizens in rulemaking in ad- 
judicatory functions and in public information practices so that the 
taxpayer may be properly informed as to how his Government 
functions. 

It specifies that he shall consult with and cooperate with the ad- 
ministrative agencies and other interested organizations to develo 
uniform rules of practice and procedure, if such be possible. It tells 
him, as well as the administrative agencies, that he 1s to receive com- 
plaints regarding matters of practice and procedure and make such 
investigation and recommendations to the Congress as are deemed 
appropriate. Parenthetically, I might state, as Mr. Sellers said, 
that there is at present no designated place, of which I am aware, to 
receive complaints concerning improper administrative practices and 
all too often a citizen does not know to whom to turn when he has a 
legitimate complaint. 

If he is before an administrative agency, he feels that is the last 
place he wants to take it. 

The Director is also required to examine the state of dockets of 
agencies, to secure information respecting their need for assistance 
and to prepare statistical data and reports on agency proceedings so 
that the Congress and other interested parties may judge the effective- 
ness of their performance. 

The Director is required to make studies relating to such mechanical 
matters as minimizing delay and expense of agency proceedings, es- 
tablishing an adequate reporter service for agency practice, simplify- 
ing agency hearing records, correlating, annotating, and updating 
agency regulations and numerous similar mechanical problems in an 
effort to minimize the burden of administrative proceedings on both 
the agency and the taxpayer. 

We think section 110 of title I is as important for what it does 
not say as it is for what it does provide. We call the attention of our 
friends of the staffs of the various agencies, some of whom have, in 
the past, expressed reservations respecting the concept of an inde- 
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pendent office, that title I does not attempt in any fashion to control, 
dictate, or interfere with the discharge by any agency of the func- 
tions committed to it by the Congress. An analysis of the provisions 
to which I have just alluded reveals clearly that the basic responsi- 
bility of the Office of Administrative Practice would be that of fact- 
finding and collating knowledge and materials and of cooperating 
with the administrative agencies. Nowhere within its terms does the 
pill give the Director authority to force any administrative agency 
to make any change in any area of the administrative process. 

Although the Office has sometimes been referred to as a super 
agency, it is in truth and in fact no such thing. Its functions are 
clearly defined and severely limited. As I have said, it is designed 
to study what now goes on, to collect statistical information, to co- 
operate with agencies in solving mutual problems and to advise and 
inform the Congress of legislative changes that may be needed. 

Many writers have analogized it to the Administrative Office of 
the U.S. Courts. As this subcommittee knows, that Office has many 
functions similar to those spelled out here. If I may be forgiven a 
personal reference, I have had the privilege of serving as secretary 
of the Section of Judicial Administration of the American Bar Asso- 
ciation for the past 4 years. That section is often referred to as the 
Judge’s Section of the American Bar Association. I believe I can 
assure you that virtually all of the Federal judges of this country 
are enthusiastic about the creation and functioning of the Adminis- 
trative Office. 

In conclusion, Mr. Chairman, may I again emphasize what was 
stated by both Mr. John Randall and Mr. Ashley Sellers—the need 
for an Office of Federal Administrative Practice has been recognized 
by every responsible group that has made any study of administrative 

rocedure in the Federal Government during the past 20 years. I, 
or one, sincerely believe the Congress needs such an Office as much 
as, if not more than, the individual citizen. If you distinguished 
Senators and your counterparts in the House are to legislate effec- 
tively in the increasingly complex administrative area, I believe you 
will find it greatly to your advantage to have the factual information 
and other assistance which the Office of Administrative Practice 
would furnish. 

The American Bar Association believes that the establishment of 
such an office is long overdue and it earnestly hopes that the 86th 
Congress, under the leadership of this distinguished subcommittee, 
will remedy this long-standing and critical ol 

Thank you very much, sir. 

Senator Carroty. Thank you very much for a very fine statement, 
Mr. Reifsnyder. 

With your permission—and this is off the record. 

(Discussion off the record.) 

Senator Carrotu. Senator Hart? 

Senator Harr. I take it you suspect which member of the two 
members sitting served in the House? [Laughter.] Mr. Chairman, 
may I ask—and it gets back to this thing that Mr. Sellers and I were 
talking about: Do I take it you are talking now on the basis of the 
assumption it shall only be title I? 
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Mr. Rerrsnyper. Yes, sir; I have limited my own consideration of 
it during my testimony. 

Senator Harr. I should apologize for not being here when you 
began. I had a call. 

Do I understand, then—are we to understand that in your judgment 
title I alone is adequate? You recite the safeguards, and your con- 
clusion is that under present circumstances you feel that the adoption 
of title I is sufficient to the need ? 

Mr. Rerrsnypver. If I may be permitted to do so, Senator Hart, I 
would put it this way: I think title I, as presently drawn, is a good 
compromise in a number of directions. I think it is sufficient] 
limited in functions so as to quiet the fears, whether they are real 
or imaginary, of most of the departments. I think that is important, 
because in this town the pressures in terms of opposition to legislation 
built up within the departments themselves is—as I am sure you know 
far better than I—pretty heavy. 

On the other hand, I thoroughly agree with Mr. Sellers, I think this 
is a good start. I think if we find this direction to the agency that 
they furnish those things which the Director thinks he will need, 
are not sufficient, I think then the thing to do is to come back to you 
and say: “We need the subpena power here, or another direction of 
this kind, or we are failing im our accomplished mission because of 
some lack of procedural strength within the present legislation.” 

My own feeling is that while the agencies may ignore a lot of 
things in the circumstances in which they must operate—they have 
shortages of personnel, problems which are overpowering in many 
directions—they seldom, seldom ignore a direct direction from the 
Congress. And I think they will construe this requirement to furnish 
the things that the Director asks for as a pretty direct direction from 
the Congress. 

I know when I was in the executive department a number of years 
ago, any direction to the agency with which I was then affiliated from 
the Congress received top-drawer attention. I think this would be 
construed to be in the nature of the same sort of thing. If it isn’t, 
if I misread the attitude of the agencies in this area, I would be one 
of the first to come back to you, were I given the responsibility and 
privilege of doing so, to tell you so. 

Senator Harr. Thank you. 

Senator Carroti. Thank you. 

Judge McDonald? 

Mr. McDonatp. Mr. Reifsnyder, you have mentioned the Admin- 
istrative Office of the U.S. Courts under the direction of Mr. Warren 
Olney, I believe? Is that correct ? 

Mr. Reirsnypver. That is correct. 

Mr. McDonatp. What authority does he have? We have talked 
about the authority which may or may not be granted to this Director 
in this bill. 

Mr. Reirsnyver. That authority is a broad, general administrative 
authority. As you perhaps know, Judge McDonald, originally the 
courts were administered by the Department of Justice, by a Divi- 
sion of the Department. That was changed by the legislation which 
provided for the Administrative Office. 
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As far as I am concerned, one of the most effective things that has 
resulted from that change has been the collection of statistics and 
facts. They have peculiar problems there, they are dealing with 
Federal judges who are as independent in some of these districts and 
circuits as man can ever get, and they have, by dint of carefully 
collecting and documenting their cases, they have been able to per- 
suade judges in district after district to change and amend adminis- 
trative practices which needed changing. They keep current rec- 
ords. Every judge of the U.S. district court has to submit a report 
once he has cases under advisement beyond a certain period of time. 

When I was with Judge Laws, [ think it was 90 days. If you held 
a case more than 90 days you had to report that to the Administrative 
Office. There are any number of checks and suggestions and things 
of that sort that that Office uses in a psychological sense, as much as 
in a legal sense, to manage and administer the Federal courts. In 
my judgment it has done a very excellent job. : 

T do not know Mr. Olney. I served in the courts for 4 or 5 years, 
under Mr. Chandler, the previous Director, but I certainly have the 
highest respect for what they have been able to accomplish simply by 
centralizing and bringing together and giving their attention to these 
various problems. 

Mr. McDona.p. But they have no particular authority? There is 
nosanction which the office may exercise ? 

Mr. Rerrsnyver. I know of no sanction as such. My recollection of 
their statute is so vague that I would rather not be specific about it. 
But it puts it, as I recall it, more or less in these terms: It says that 
the Director shall do this and shall do that. It doesn’t tell a judge 
he has to do what the Director says. The judges read those statutes 
as they read others. If there is a suggestion in the act creating that 
office that it shall function in a certain way, the average judge gets 
the message. He doesn’t need to be told that if he doesn’t he is going 
to be punished or censured, or something of that sort. 

I think we are dealing with the same type of situation here most 
of these agencies are conscientious. They are trying to do the best 
job they know how, under very difficult circumstances. We differ 
with them many times in the practical aspects of it, but our goals are 
pretty much the same. We think they will be helped by this pro- 
posed legislation. 

Senator Carrot. Mr. Reifsnyder, I think you make a very fine 

oint, and this is the point I tried to make at the outset. There has 
so so much criticism directed to certain procedures or lack of pro- 
cedures. Now, in the Judicial Conference very often they recom- 
mend legislation which comes to the Senate Judicial Committee. 
We examine it and very often we accept it without conducting hear- 
ings, because there is a growing confidence in the Judicial Confer- 
ence, 

Now, by the same token, it is possible to draw together a sort of 
a Commissioners’ conference. And this is why these hearings are 
good. They stimulate a little creative thinking. The conference 
could draw people together so they, themselves, can make recommen- 
dations. If we could get established an Office of Administrative 
Practice, they could draw people together and perhaps make recom- 
mendatitons. It would help to build up, as it was expressed this 
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morning, an esprit de corps among the men who are public servants, 
men who serve on these commissions and their staffs. This is another 
reason why I made the suggestion about an Executive order. This 
is possible, I think. And we can build up these people and show 
these men that they have an important function in our society. And 
they do have! But if they are left to wander in their own way with- 
out consultation and bump into each other, each with his own system 
and his own procedure, there will arise problems—and especially this 
very iniquitous process that has grown up of the private communica- 
tion through the back door. We can wipe that out in short order, 
in my opinion, if we could have, something like that office that has 
some strength and some power, and which could draw these people 
together in some sort of a kindred spirit, kindred philosophy. 

I thank you very much, Mr. Reifsnyder. 

Mr. Kennedy, do you have any questions ? 

Mr. Kennepy. Just one question, if I may, Mr. Chairman. 

Mr. Reifsnyder, I notice on page 6 of your statement you say, 

* * * the need for an Office of Federal Administrative Practice has been 
recognized by every responsible group that has made any study of administra- 
tive procedure in the Federal Government during the past 20 years. 

And you conclude by saying that the American Bar Association hopes 
that the 86th Congress will establish such an Office. 

Now, isn’t it true that both the Conference on Administrative Pro- 
cedure, of which Judge Prettyman was chairman, and the second 
Hoover Commission both recommended that the Office be established 
within the Department of Justice? 

Mr. Rerrsnyper. Yes, sir, I am glad you called my attention to 
that. Perhaps my statement was too broad in the sense that it could 
be interpreted as cone in conflict with the facts which you mention, 
I am very much aware of those facts. The,concept in which I was 
speaking when I drafted it, although I perhaps didn’t put it clearly 
enough, is that I don’t think that is the place for the Ottice, I don't 
think the Department of Justice under those circumstances can func- 
tion in the manner in which I think it should function. I do feel 
that it needs statutory sanction, it needs the approval of the Congress 
and the directions which the authority of the Congress can give it. 

Mr. Kennepy. In other words, you say they all recommend it be 
established in one place or another ¢ 

Mr. Reirsnyper. That is the thought I was trying to convey. I 
think the Attorney General is to be commended for having taken that 
step, but I have been in the Department of Justice and with all due 
respect to it, it is a fine organization, I don’t think they can make it 
run. 

Senator Carrotu. Mr. Reifsnyder, thank you very much. 

Any further questions? 

(No meee} 

Senator Carroiy. Mr. Bolton-Smith? 

Mr. Bouron-Smiru. No, thank you, Mr. Chairman. 

(The prepared statement of Mr. Reifsnyder is as follows :) 
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PrePARED STATEMENT OF C. FRANK REIFSNYDER, VICE CHAIRMAN, COMMITTEE ON 
FEDERAL ADMINISTRATIVE PRACTICE ACT, AMERICAN BAR ASSOCIATION 


My name is C. Frank Reifsnyder. I am an attorney engaged in the private 
practice of law in Washington, D.C. . ; 

Iam a vice chairman of the American Bar Association’s Committee on Federal 
Administrative Practice Act. I appear before you today as a representative of 
the American Bar Association to offer testimony in support of title I of S. 600. 
As you know, this bill is one of a number of legislative proposals designed to im- 
prove the administrative process in its various aspects which have been sponsored 
py and have the approval of the American Bar Association, Mr. Ashley Sellers, 
one of the acknowledged authorities on the subject of Federal administrative 
law, has given you the detailed framework within which S. 600 had its genesis 
and has reached its present development. I should like to deal with the scope 
and purpose of title I of S. 600 in a brief section-by-section analysis. | ‘ 

Section 101 creates an agency known as tbe Office of Federal Administrative 
Practice to be maintained here in Washington. This section proposes that the 
Office shall be an independent agency and, as Mr. Sellers has made abundantly 
elear, the American Bar Association had no thought that the language used 
would in any sense make it a part of or subject to the supervision or control of 
any executive department. I might state it is our firm conviction that the 
creation of such an office within the Department of Justice is not the answer 
to the problem. As you know, Mr. Chairman, the Attorney General, on February 
6, 1957, issued an order establishing within the Department of Justice an Office 
of Administrative Procedure. The terms of that order directed that: Office to 
carry on essentially the same functions prescribed by 8. 600. Whiie in our 
opinion that Office has been of some assistance in this area, it has neither the 
legal standing nor what I shall call the requisite political influence and stand- 
ing with the other Government agencies to effectively accomplish what needs 
to be done. Those of us who have had the privilege of serving in the Depart- 
ment of Justice know full well that the other administrative agencies regard 
it as simply another branch of the executive establishment. 

Section 102 provides for the appointment of a Director and a Deputy Director 
to be appointed by the President with the advice and consent of the Senate. 
Since the functions of this Office will be almost entirely administrative in nature, 
we believe that for obvious reasons the Office should be headed by a single Ad- 
ministrator, rather than by a hydraheaded commission or board. 

Section 103 specifies that the Director’s term shall be for 10 years and that 
of his deputy shall be for 5 years. We envision that the President will select a 
lawyer of high stature to discharge the functions of Director and we believe 
that a longer, rather than a shorter term, will materially assist the President in 
securing the type of lawyer we would all desire to accept this position. 

Sections 104, 105, and 109 are routine housekeeping provisions relating to the 
organization and staffing of the Office. 

Section 107 requires the Director to make an annual report to the Congress, as 
well as to the President, and to make such special reports to them as they may 
require Beyond this, however, he is directed to submit recommendations to 
the Congress for such additional legislation as he believes may be needed to 
further the purposes of the act. We believe this provision to be an extremely 
important one, not only because it will provide the Congress with information 
which it must have to intelligently deal with these administrative agencies, but 
also because it affirmatively requires the Director to keep the Congress advised 
in a continuing fashion of new needs within the administrative sphere as they 
develop. 

Section 108 provides for the designation of an advisory committee of such 
legal officers, agency members, or other governmental or public figures as the 
Director may determine. This section highlights the cooperative nature of the 
proposed Office and we believe that such an advisory committee can be the ve- 
hicle for a substantial amount of assistance to the Director. 

Section 110 contains what we believe to be the very heart of title I. This 
section spells out in considerable detail those responsibilities which the Congress 
would wish the Director to undertake and make it clear, not only to him, but 
to the various administrative agencies themselves, what it is that the Con- 
gress wishes done within the administrative area. In summary, it tells the 
Director to make continous studies regarding the adequacy of agency proced- 
ures which determine the rights of citizens in rulemaking, in adjudicatory func- 
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tions and in public information practices so that the taxpayer may be properly 
informed as to how his Government functions . 

It specifies that he shall consult with and cooperate with the administratiye 
agencies and other interested organizations to develop uniform rules of practice 
and procedure, if such be possible. It tells him, as well as the administrative 
agencies, that he is to receive complaints regarding matters of practice anq 
procedure and make such investigation and recommendations to the Congress 
as are deemed appropriate. Parenthetically, I might state that there is at preg. 
ent no designated place to receive complaints concerning improper adminis. 
trative practices and all too often a citizen does not know to whom to turn 
when he has a legitimate complaint. 

The Director is also required to examine the state of dockets of agencies, to 
secure information respecting their need for assistance, and to prepare statistical 
data and reports on agency proceedings so that the Congress, and other interesteq 
parties, may judge the effectiveness of their performance. 

The Director is required to make studies relating to such mechanical matters 
as minimizing delay and expense of agency proceedings, establishing an adequate 
reporter service for agency practice, simplifying agency hearing records, corre. 
lating, annotating and updating agency regulations, and numerous similar 
mechanical problems in an effort to minimize the burden of administrative pro. 
ceedings on both the agency and the taxpayer. 

We think section 110 of title I is as important for what it does not say, as it 
is for what it does provide. We call the attention of our friends on the staffs 
of the various agencies, some of whom have in the past expressed reservations 
respecting the concept of an independent office, that title I does not attempt in 
any fashion to control, dictate, or interfere with the discharge by any agency of 
the functions committed to it by the Congress. An analysis of the provisions 
to which I have just alluded reveals clearly that the basic responsibility of the 
Office of Administrative Practice would be that of factfinding and collating 
knowledge and materials and of cooperating with the administrative agencies, 
Nowhere within its terms does the bill give the Director authority to force any 
administrative agency to make any change in any area of the administrative 
process. Although the office has sometimes been referred to as a “superagency,” 
it is in truth and in fact no such thing. Its functions are clearly defined and 
severely limited. As I have said, it is designed to study what now goes on, collect 
statistical information, cooperate with agencies in solving mutual problems, and 
to advise and inform the Congress of legislative changes which may be needed. 
Many writers have analogized it to the Administrative Office of the U.S. Courts. 
As this subcommittee knows, that office has many functions similar to those 
spelled out here. If I may be forgiven a personal reference, I have had the 
privilege of serving as secretary of the section of judicial administration of the 
American Bar Association for the past 4 years. That section is often referred 
to as the judge’s section of the American Bar Association. I believe I can 
assure you that virtually all the Federal judges of this country are enthusiastic 
about the creation and functioning of the Administrative Office. 

In conclusion, Mr. Chairman, may I again emphasize what was stated by both 
Mr. Randall and Mr. Sellers—the need for an Office of Federal Administrative 
Practice has been recognized by every responsible group that has made any 
study of administrative procedure in the Federal Government during the past 
20 years. I, for one, sincerely believe the Congress needs such an office as much 
as, if not more than, the individual citizen. If you distinguished Senators and 
your counterparts in the House are to legislate effectively in the increasingly 
complex administrative area, I believe you will find it greatly to your advantage 
to have the factual information and other assistance which the Office of Ad- 
ministrative Practice would furnish. 

The American Bar Association believes that the establishment of such an 
Office is long overdue and it earnestly hopes that the 86th Congress, under the 
leadership of this distinguished subcommittee, will remedy this longstanding 
and critical need. 


Senator Carroti. Mr. Beelar, did you have some comment you 
wanted to make? 

Mr. Beerar. Yes, sir, Mr. Chairman, if I might make a comment 
on three subjects. 
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FURTHER STATEMENT OF DONALD C. BEELAR, CHAIRMAN, SPE- 
CIAL COMMITTEE ON ADMINISTRATIVE PRACTICE ACT, AMERI- 
CAN BAR ASSOCIATION 


Mr. Brextar. At this point we conclude the testimony offered by 
witnesses speaking for the American Bar Association, and I am sure 
I speak for the association when I say that we greatly appreciate the 
opportunity to have presented the views and to get these two subjects 
introduced for further discussion. We will look forward to working 
with the staff and to coming back later on, after the issues have been 
sharpened a bit. 

I would like to make an observation with respect to two agency 
practices that may be of interest to the committee. As the bar asso- 
ciation spokesman, I tried to stay out of getting involved in particu- 
lar agencies, particular areas of practice. But in view of the testi- 
mony yesterday, I think it would be unfortunate if the inference were 
left on the record at this point that we believe that the agency mem- 
bers are allowing themselves to get involved in the discussion of pend- 
ing cases. 

‘We cannot—we do not believe that is the case. I would like to— 
in terms of the Civil Aeronautics Board, I would like to advise the 
committee on three items of information. In the hearings before the 
Harris committee on June 16, nearly a full day was devoted to a free- 
wheeling discussion of problems in that area, and this was attended 
by leading members of the bar and by executives in airlines organiza- 
tions. The subject of principal consideration at that time was the 
practice of Members of Congress appearing in the agency hearings 
during oral argument, after trial examiner recommendation and dur- 
ing oral argument. With few exceptions, the leaders of the industry, 
including the executives, I think, deplored the practice. They think 
it has grown out of hand and it has become unproductive. They all 
recognize there are certain areas that certainly Members of the Con- 
gress can get into, but by and large, even though this is activity that 
is conducted in the open, they feel that this is not too useful and that 
it impairs the function of the operations of the Board and with the 
rights of the litigants before it. It has created a situation that was 
brought to the attention of the committee. 

Now, in 1956, the Chairman of the Civil Aeronautics Board was tes- 
tifying before the Senate Appropriations Committee during which he 
was involved in a discussion about a pending matter. I would merely 
like to state that he there told the committee of the Senate: 

I would like to say that I believe in the area occupied by an agency, such as 
this, involving at times a quasi-legislative authority, and at times a quasi-ju- 
dicial authority, there comes a time when the quasi-judicial process becomes a 


judicial process. To make it specific, I believe we have arrived at that point now 
in this particular case— 


which I will not identify. 


The hearing record is complete, we are ready for oral argument. I believe at 
this point the Board is no longer quasi-judicial, I believe at some time or other 
I reach a point where I have to be judicial and where I have to establish the 
same independence of judgment that a judge must exhibit at a certain time 
With all due deference to your question, Senator, I would prefer not to even 
attempt to answer it at this stage of the proceeding in this case. 
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There were no further questions on the pending case. 

Now, I would also like to bring to the attention of the committee an 
editorial that appeared in the American Aviation magazine on De- 
cember 20, 1954. Now, this isa courageous man—the best friend of the 
industry; has grown up with it, and sometimes its best critic or its 
conscience. And he said on this occasion—an editorial entitled 
“Deterioration” 

For those who have known the Civil Aeronautics Board best through the years 
Since its creation in 1938, its steady deterioration, especially during the past 
Several years, has been the source of increasing alarm and concern. Unless 
there is a positive change of direction, there can be nothing but trouble ahead— 
trouble which will be to the detriment of the entire air transport industry. 

Continuing— 

The sad truth is that the CAB is no longer functioning as a quasi-judicial 
body. it relies on expensive and painstakingly prepared records only to support 
language and points for decisions which, in many cases, have been made months 
before the cases were even formally submitted to it, and sometimes before cases 
have even begun. 

Further— 

The airlines themselves are being criticized for the political and other pressures 
they're exerting on pending cases. Those who say they don’t want to win cases 
by the back door insist they have to do so because their competitors do; so it’s 
a matter of self-defense. There is considerable logie in the argument, for the 
Board itself has within its power the ability to stop back-door maneuvering. 

Those who want the Board to succeed and those who have watched it closely 
through the years are genuinely alarmed. Continuation of the present trend 
will lead to major trouble; the explosion won’t be pleasant for anyone. 

That editorial was all too prophetic. 

I would like to make one observation to the Federal Communiea- 
tions Commission, which was also referred to yesterday. Again, I 
certainly don’t want our silence to indicate that we believe that the 
members of that Commission are entertaining ex parte considerations 
about pending cases, I think at the present time the criticism would 
be that some of the Commissioners won't talk to anybody about any- 
thing since the Sangamon case. I think that is just as bad in the 
other extreme. But the facts are that the Commission yesterday is- 
sued a press notice announcing that it was adopting revised rules of 
procedure in rulemaking proceedings, so that they would distinguish 
between those rulemaking procedures which are adversary in charac- 
ter from those which are not. 

I have not studied the proposed rules, but I simply bring to the 
attention of the committee that these things are being attended to. 

3efore the Commission, FCC, of course, there are pending matters 
involving the very problems under consideration of this committee— 
namely, the General Counsel of the Commission has taken a position 
in brief and in public before the agency, that anyone who partici- 
pates in a proceeding ex parte pressures disqualifies himself as an 
applicant before the agency. 

Senator Carroiu. Is this now a rule? 

Mr. Beerar. That is an argument that is being made by the FCC 
General Counsel to the Commission, and it is one in which the De- 
partment of Justice is also involved asa party. 

I would like at this point merely to summarize the state of the law 
on this problem of ex parte pressures in pending adversary proceed- 
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ings. If the Congress does nothing, the law today, nevertheless, is 
thus: By actions of the Supreme Court in remanding certain cases, a 
claim in agency proceedings that there have been improper ex parte 
activities is an issue in that case; in ev ery agency case, if there is any 
ex parte representation from any source, that is a legal issue in the 
proceeding. 

Now, if there are ex parte communications about a pending case to 
an agency member, under the law as it is now stated, that Commis- 
sioner is obliged to disqualify himself from participating in a decision 
ofthat case. If he does not do so, that is reversible error on appeal, and 
the Department of Justice, in its briefs, has also urged that 1f he was 
the recipient of a grant below, and has been involved in this w rong- 
doing, that grant can be forfeited. Now, I simply state that is the 
present law. ee , a 

Now, the American Bar Association has studied this for a number 
of years. We are quite concerned about it, and we think remedial 
action is necessary. We don’t think we should jump on particular 
cases, particular wrongdoing, and say this will solve the problem. 
That is punitiv e action; we want preventative action, and we are look- 
ing to the Congress to take some action in this area. 

The American Bar Association position is that we believe this does 
require legislation. We searched our conscience, and while as a pro- 
fession we would like to handle these matters as a matter of profes- 
sional ethics, and do handle them as a matter of professional ethics, 
nevertheless we feel that we are in an area where all persons must 
subject themselves to statutory declaration of principles in this area, 
and sanctions. 

1 thank the committee very much for its attention. 

Senator Carroti. Now, Mr. Beelar, you will recall that I read that 
sentence from the Sangamon case the ‘other day when we had this ex- 
change with Senator Dirksen. Any ex parte influence of any person, 
coming from the White House, legislative branch, or executive branch, 
will perhaps invalidate the proceeding. But this decision hasn’t vet 
been reached. This is being argued in the courts. And the Commis- 
sioners have yet to say that it is a disqualification. Am I not right on 
that ? 

Mr. Bretar. In that decision, I think the court of appeals said it 
did invalidate the Commission’s action. 

Senator Carroti. 1 don’t know whether the applicant starts over 
again when they remanded it for reexamination. I think this ques- 
tion, of whether it is a complete disqualification is still wide open. I 
mentioned a little while ago that an executive order could e ‘ablish 
this rule. And, I think the Commissions have, within the power that 
we delegated to them, the authority to set up this very rule, fo getting 
about statutory criminal penalties. They, themselves, can sei up the 
rule about publishing ex parte communications. They can make it 
very strong. I think they have that power and, I think they also have 
the power to make a ruling that, if there is any undue influence 
through ex parte communication which interferes with ‘he jr/!rment 
or decision of a case in an adversary proceeding, they can disqualify 
the guilty party. 


[ don’t think there is the slightest doubt, whether they have that 
power. Do you? 
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Mr. Brevar. The Attorney General has taken that position, and 
apparently it is law, that that can be done. But we think that the 
members of the bar throughout. the country and the public are look- 
ing to the Congress for some action in this area. 

Senator Carrout. I know. You are looking to the Congress. But 
don’t you look anyplace else for action 4 

Mr. Brevar. Oh, yes. We have urged the agencies, urged them to 
take action themselves. I think to some extent they are doing it. 

Senator Carrot. I ask the American bar to take a look at my pro- 
posal to proceed by Executive order. We could have a three-pronged 
front, not just a single front. 

Mr. Beetar. There is also another area to which to look; namely, 
the judicial branch, because while we are all aware that these agencies, 
in performance of much of their functions, are arms of the Congress, 
in the Humphrey’s case, it also said that the Federal Trade Commis- 
sion, in handling adjudicatory matters, was an arm of the judiciary, 
The facts are today that about half of the caseload of the Federal 
courts at the district level and the circuit court level is made up of 
decisions which were initially tried before these agencies. And the 
courts want to have a record that represents what happened, not a 
record that is simply there as a facade, and have charges made that the 
decision was actually made on other grounds. So, the courts are in- 
volved, also. 

Senator Carrot. I give credit to the courts. On more than one oc- 
casion the judiciary has stepped in when there has been a failure in 
the executive. Now I say if the executive moves forward and we 
move forward, we still will face difficulty on these criminal penalties. 
And you have raised the question about Members of Congress appear- 
ing openly before commissions and arguing. This is not prohibited 
by the provisions of S. 2374, is it? 

Mr. Bretar. No, it is not. 

Senator Carroti. No. They have done this for years—going up 
and making oral presentations on the record. Sometimes in the West, 
as I outlined the other day about feeder lines, the practice has grown 
up, of asking a Senator or Congressman to present a brief. So this 
concept would have to be changed, if Members of Congress could not 
appear even on the record. The judiciary has done an excellent job 
of setting public ethical standards. I hope we can do a similarly 
good job. If we cannot get a criminal penalty applied to “back 
door” communications, maybe we can succeed through establishing 
this Office of Federal Administrative Practice. But we have, I want 
to tell you, a major educational job todo. ‘This is why I am now very 
anxious to hear from Cushman. 

I thank you, Mr. Beelar. We will be in touch with you about this. 
But I make this one reservation. When you say you do not want to 
reflect on any agency of Government, I understand personally what 
you are talking about. But, if they are all doing what they are re- 
quired to do, what is the need of the bill? What is the answer? 

Now they are not doing what they are required to do and this is 
reflected in the press and in court decisions. This is why I assume 
the American Bar Association wants to move into this field and 
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Mr. Beevar. If I may add this word, we are generally concerned 
about what Senator Douglas aptly described, in view of the press 
attention, which had spread throughout the country, that in these pro- 
ceedings it is not the hearing that counts, it is who you know. 

We are generally concerned. I think that is an overstatement of 
the fact, much so. But this impression among the public and among 
the industries and among litigants has got to be corrected, and some- 
thing needs to be done, dramatically, that will allow us some basis 
upon which to reassert ; 

Senator Carroti. Let me ask you the direct question: It is more 
than an impression, is it not? These things do exist, do they not? 

Mr. Bee.ar. Well, by reputation, yes. : 

Now, here is the unfortunate part: I think too much attention has 
been given to one individual or to one agency. The condition is 
symptomatic. It arises here, there, now and then changes. It is the 
condition we want to get at. We want to change the environment and 
we think this bill will change the environment and give the right 
people the protection they need. 

Senator Carroty. You know that many leading thinkers in every 
field have been critical. One, I remember, I will not mention his 
name, took out after the ICC and he just blistered them, said they 
are completely in the hands of this group or that group. Another 
Jeading writer will take out after the Federal Power Commission. 
And to say that this is just an impression understates the situation. 
The system needs strengthening. I appreciate the work you are 
doing in that respect. 

Let us recess for a minute or so. 

(Short recess taken.) 

Senator Carrotit. Mr. Cushman, I want to give you all the time 
necessary. We need the benefit of your advice, the benefit of your 
testimony. In view of the fact that you hold this high position in the 
Department of Justice, I do not want to hurry your presentation, I 
want to give you all the time you need. 

Do you have any idea how much time you want? 

Mr. Cusuman. It would depend, I think, very largely, sir, on the 
questioning. I had thought I might merely submit for the record 
the first part of my statement. You see it breaks down into three 
sections. The first is a very brief statement of the history culminat- 
ing in the establishment of an office in the Department of Justice. 
This ground has been pretty well gone over. It is a matter of record. 
Ithink it should appropriately be in the record and I thought I would 
pick up at point 2 which describes the functions and some of the things 
we have been doing, and then go to S. 600 if that is agreeable. 

Senator Carrot. I will say this to you, and I am sure the committee 
will agree with me—Senator Hart is here—that if you want, we can 
recess and come back at 2:30 or we can—if that is agreeable to Senator 
Hart—or if you want to make a fuller presentation we will recon- 
vene tomorrow morning at 10 o’clock. The bar association has fin- 
ished its case. Now we want to hear from you. 

Do you have some strong views about title I of 600? 

Mr. Cusuman. I would not describe them as strong, no, sir. 


Senator Carroty. I mean are you authorized to speak in this matter 
forthe Attorney General ? 
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Mr. CusHMANn. Yes, sir. 

Senator Carrot. This is a little bit preliminary, and as I say I do 
not want to change in any way, or curb your presentation, because we 
want the Attorney General’s viewpoint and we want your viewpoint 
on this. Would it be better for you to come at 10 o'clock in the morn- 
ing or do you want to have lunch and come back at 2:30/ Which 
would best suit your convenience? 

Mr. CusuMaAn. I am here right now. I would just as soon go for. 
ward. If the committee finds it may want to question me further 
than the time right now would permit, I would be glad to come back 
in the morning. Whatever your wish is. 

Senator Carroti. Senator Hart, do you have any recommendation? 
Mr. Cushman works in this field, he works for the Department of 
Justice and he is in here to speak for the Attorney General. 

Now, we have Mr. Zwerdling. Mr. Zwerdling is in the room. How 
much time do you want to testify ? 

Mr. Zwerpiine. Fifteen minutes would be sufficient for me. 

Senator Carroiu. Fifteen ? 

Mr. Zwerpiina. Yes, sir. 

Senator Carrott. Well I wonder if Mr. Cushman might stand 
aside. We will hear from Mr. Zwerdling. Then would you like to 
come in at 10 o’clock in the morning? Or would you rather finish 
it this afternoon? 

Mr. Cusuman. I get a sense that the Chair would like that and I 
would like to accommodate the Chair. 

Senator Carrotu. Not necessarily the Chair—I am on a diet. Sol 
could go right through. I am very solicitous of my young friend, 
Senator Hart, here. 

Mr. Cusuman. If I were to step aside now, I believe we would be 
running into 1:30. I am available this afternoon, or tomorrow morn- 
ing. 
Senator Carroti. Senator Hart, would you like to come back at 
2:30, if we finished at 1:30, and then I will stay right with Mr. Cush- 
man if he wants to testify for a half hour, or an hour and a half. 

Senator Harr. Mr. Chairman, so that we have it specific here, I 
suggest the committee proceed to hear Mr. Zwerdling, anticipating we 
will be finished before 2 and 

Senator Carroxy. 1:30, 

Senator Harr. 1:30? 

Senator Carro.u. Yes. 

Senator Harr. He cannot control the committee, that is the trouble. 

Senator Carrot. But you and I can. 

Senator Harr. And that we recess for those who do eat and then 
come back at 2:30. 

Senator Carroiy. Would that suit your convenience, Mr. Cushman? 

Mr. CusHMan. Yes, sir. 

Senator Carrot. All right. 

Mr. Zwerdling, will you come forward, please? 

Mr. Zwerpuine. Mr. Chairman. 

Senator Carrot. Mr. Joseph Zwerdling is president of the Federal 
Trial Examiners Conference and he has some very excellent qualifi- 
cations. 
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Senator Harr. Mr. Chairman, we are talking about putting con- 
gression: al communications on the record. I think I should do it with 
respect to Mr. Zwerdling, all of whose family I know and who is re- 
garded by the Michigan bar as an illustrious ‘contribution to the F ed- 
eral administrative law field. I welcome the chance to not alone in- 
troduce him to you and to the staff but to hear his testimony. 

Mr. Zwerpuine. Thank you, Senator. 

Senator Carrott. Thank you, Senator Hart. At this point I am 
going to insert in the record the scholastic background, the experience 
of the very distinguished member of the bar, Mr. Zwerdling. It is 
long illustrious record. I will place it in the record at this point 
without objection. 

(The biographical sketch of Joseph Zwerdling is as follows :) 

Currently president of the Federal Trial Examiners Conference, the only exist- 
ing organization of hearing examiners in the Federal Government. 

Member of the steering committee of the administrative law committee, Fed- 
eral Bar Association. 

Member of administrative law section and public utility law section, American 
Bar Association. 

Graduated from University of Michigan Law School in 1933; assistant attor- 
ney general for the State of Michigan, 1937-38; in private practice in Detroit, 
Mich., until entry into military service in 1942; served as trial attorney in the 
Department of Justice, Office of Alien Property, from 1946-50; Assistant General 
Counsel of the Office of Price Stabilization from 1951 to 1953. 

From and after November 1953, I have been a hearing examiner in the Federal 
Power Commission and I am serving in that capacity at this time. 


Senator Carrot. Mr. Zwerdling. 


STATEMENT OF JOSEPH ZWERDLING, PRESIDENT, FEDERAL TRIAL 
EXAMINERS CONFERENCE 


Mr. Zwerpiina. Thank you, Mr. Chairman. 

I am going to eliminate from my delivery of my prepared statement 
a number of pages in the opening portion which deal with the func- 
tions of the proposed Office of Federal Administrative Practice from 
the standpoint of making studies of practices in the agencies. I feel 
that those matters have been adequately covered in the lengthy testi- 
mony the committee has now heard. First I want to state that I 
greatly appreciate the opportunity to testify on behalf of the Federal 
Trial Examiners Conference, which is the only existing organization 
of hearing examiners in the Federal Government. The conference 
was organized in 1946, shortly after the enactment of the Adminis- 
trative Procedure Act. 

Senator Carroti. Pardon me, what page are you reading from? 

Mr. Zwerpiinc. I am commencing now on page 1. This is merely 
introductory. 

Senator Carroty. You say you are going to eliminate some of it. 
We will incorporate it in the record as though you had read it all. 

Mr. Zwerpirine. I appreciate that. 

The conference was organized shortly after the enactment of the 
Administrative Procedure Act in 1946, and currently has a member- 
ship of 250 hearing examiners, out of a total of approximately 346 
hearing examiners in the Federal Government. 

Before getting into my prepared testimony, I do want to make 
a few comments about some of the reactions which I have sensed among 
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committee members in the past few days. I quite understand the sense 
of urgency which you, Mr. Chairman, expressed at yesterday’s session 
with respect to the proposed code of ethics which would outlaw ex 
parte influence in administrative proceedings. But the thing I would 
like to stress as strongly as possible is that if we are concerned with 
maintaining the standards of fair play and integrity in our adminis. 
trative proceedings, and if we want to restore and maintain public 
confidence, then it is of equal importance that we devote serious at- 
tention to the problems of the daily, constant improvement required 
in the fairness and effectiveness of our administrative procedures, 
The constant study and development of needed improvements in ad- 
ministrative procedure will in the end insure not only that our system 
will work, but that it will work justly. ; 

On the other hand, if administrative procedures are interminable, 
inefficient and frustrating, if they do not create in the parties a feel- 
ing of confidence that they are getting a fair hearing, then the climate 
is created, which is the breeding ground for the temptation to use 
the back door approach. And I know that this subcommittee wants to 
do everything within its power to prevent that situation. To me that 
is what title I of S. 600 is about. 

Its basic objective is to create the conditions which will insure that 
our system of administrative proceedings will work fairly, effectively, 
and justly. 

Now, if the subcommittee please, I want to simply make a brief com- 
ment which appears on page 3 of my prepared statement. This is the 
only comment I am going to make about the problem of developing 
improvements in the procedures as administered by the various 
regulatory agencies. There are some people who say it is not neces- 
sary to set up any new agency to develop constant improvement of 
our administrative procedures, let the agencies do their own job of 
housekeeping. 

In our view experience has shown that the administrative agencies 
when left to their own devices do not produce significant results in 
this area. The board and commission members of the various regula- 
tory agencies are overburdened with the administrative detail of 
carrying out their day-to-day functions. In fact, one of their serious 
and understandable complaints—and this is a complaint which has 
been made to me informally by an important member of one of the 
important regulatory commissions—is that they are so immersed in 
that detail that they are unable to devote the kind of attention which 
they should be giving and which they want to give to thinking through 
and deciding the major policy problems which come before them. 
The result of this situation is that procedural problems become 4 
stepchild in the agency. They are left to the attention of staff person- 
nel who all too often have a vested interest in maintaining the status 
quo, and who resist the idea of any change in the methods and pro- 
cedures which over the years have become entrenched as the traditional 
pattern and routine of their operations. 

I am sure anybody who has dealt with staff personnel in the ad- 
ministrative agencies—and I have high regard for them—will recog- 
nize what I say when I say that many of these people in staff agencies 
haye an emotional block against new ideas or changes. 
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Senator Carrott. What do you mean by the term “vested interest” ? 

Mr. Zwerpiine. What I mean by the term “vested interest” is that 
to a staff lawyer, staff technical expert, I am talking not just about 
the people at the lower levels but the people at the top, they have 
for many years been doing things in a certain routine way. They 
have been for many years following certain procedures. If a sug- 
gestion is made that maybe the old procedure is not really as effective 
as it could be made, that there are substantial changes that ought to 
be considered, there is a psychological block against opening their 
minds to such changes because it is always more comfortable and easy 
to convince ourselves that what we are doing now is good enough and 
that we do not have to face up to the problems. That is what 1 mean 
bv the vested interest. 

"I want to turn now to the subject which is of course the primary— 
one of the primary concerns of the hearing examiners, and I would 
like to read that part of my statement commencing on page 4 in detail, 
because that topic has not been referred to really by any of the wit- 
nesses who have testified thus far. 

I recognize the great value and the interest in the suggestion which 
has been advanced this morning that perhaps the Senate subcommittee 
might consider only enacting title I as a beginner: It would set up 
an independent Office of Administrative Practice and that Office 
would start to function and by the experience which that Office de- 
veloped it might then come back to Congress at a later date and make 
suggestions as to other functions which it ought to assume. The thing 
I want to stress here is that although the creation of an independent 
office without the present enactment of other titles of the bill would 
of course be a substantial step forward over what we have now, in 
my opinion, if I may be permitted to use a colloquialism, these prob- 
lems are what we call all one ball of wax. It seems to me when you 
get into these matters you have to recognize, although it perhaps is 
sometimes more comfortable to feel the problems are simple and that 
a one-shot approach at a time is suflicient—when you get into these 
problems it seems to me we discover that many other situations have 
a vital impact and all need serious attention. So I want to talk about 
the major and vital function which we feel should be placed in an 
independent Office of Administrative Practice, and that is to take 
over from the Civil Service Commission the administration of the 
hearing examiner program. 

Judge E. Barrett Prettyman, in his excellent recent treatise “Trial 
by Agency,” noted that the Attorney General’s Committee on Ad- 
ministrative Procedure in 1941 had— 
rightly expressed the view that the heart of formal administrative adjudication 
is the recognition of the importance of the hearing officer—that is, by the salary 


paid, the independence encourage and accorded, and the importance attached 
to his decisions. 


He further stated : 

The President’s Conference made a thorough examination of the hearing officer 
problem. As so many inquirers have concluded, this is the key to adjudica- 
tion, just as the competence of the trial judge is the key to judicial performance. 

It is because of that view which has now been expressed by all the 
students who have studied these matters that I want to stress the 
importance of doing something to bring about a substantial improve- 
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ment in the manner in which hearing examiners are recruited and 
selected to fill this vitally important role in the administrative process, 
I do not believe it is an exaggeration to say that two of the most im- 
portant factors in making a complicated, contested administrative 
proceeding manageable are (1) ane xpeditious and fair hearing, con- 
trolled fir mly by a competent hearing examiner; and (2) the presence 
of a comprehensive and helpful initial decision, ol objectively 
on the record, issued by the hearing examiner who presided over the 
case and who has lived with the case from the beginning. 

We recognize that the final responsibility, of course, rests upon the 
Commission, but the role played by the hearing examiner in sifting 
through conflicting testimony and complicated technical data to m: ke 
the required findings of fact, and in analyzing, weighing, and evaluat- 
ing the conflicting positions taken by the various parties (including 
the staff) represents an important contribution toward the ability of 
the Commission to exercise its own serious responsibility properly and 
effectively. 

There is no use deluding ourselves into believing that we can de- 
velop some sensational new type of administrative technique which is 
going to make these big cases simple. We might as we I face up to 
the fact that the contested major cases tried and decided by the regula- 
tory agencies are not simple in nature. Something has to be done 
to make the cases manageable so that the members of the Commission 
ean effectively exercise their function of finally understanding the 
issues and making their own decision. And we feel that the role 
played by the hearing examiner in the course of this system is a very 
vital one. But in order for the hearing examiner to effectively play 
this role, it is essential that he must have a recognized status and a 
relationship to the parties appearing before him which is comparable 
to that of a judge in our court system. 

— recently stated by Judge Irving R. Kaufman, of the U.S. Dis- 

et Court of the Southern District of New York: 

Respect for the office of hearing examiner is thus a necessary climate for the 
germination of procedural advancement. 

It is equally essential that hearing examiners must be completely 
independent and free—both in fact and appearance—from all ex- 
traneous pressures, including agency domination—so that their de- 
cisions will be based objectively on the record, uninfluenced by a nag- 
ging concern as to whether they will continue to be looked upon w ith 
favor b oy the agency. And this to me is the crux of the problem in 
any suggestion that the hearing examiner program should be left in 
the hands of the Civil Service Commission, which has administered it 
since 1946. The fact is that under present-day conditions the status 
and role of the hearing examiner \ varies from one agency to another, 
depending solely upon each agency’s unlimited discretion and point 
of view. In our opinion there is something basically and inherently 
wrong with a system under which the watchdog to insure that operat- 
ing conditions for hearing examiners in a given agency meet the de- 
dired standards of status and independence should be that agency 
itself. Yet that is the situation today. The fact is that no real 
direction or control is provided in this area by the Civil Service Com- 
mission—which takes its cue from the agencies themselves, instead of 
providing leadership and guidance in the maintenance of the desired 
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standards. Understandably—and we recognize the nae of < 
roblem which the Civil Service has, it is a real life pro lem—t re 
Civil Service Commission has its hands full administering the mass 
personnel problems of the Federal Government In general, and if is 
not surprising as we have found that its reaction 1s one of annoyance 
when a hearing examiner problem flies in the window. 

Another important problem in order for hearing examiners to prop- 
erly and effectively play their vitally important role in our system of 
administrative proceedings, it is also important that the conditions be 
created which will insure the ability to recruit, select, and retain the 
highest caliber of hearing examiners. The Civil Service Commission, 
in terms of its general funct ions and responsibilit ies, and in terms of 
the personnel with which it is staffed, simply 1s not geared to the 
most effective recruitment and selection of the necessary caliber of 
hearing examiners. That task requires a major and continuing m- 
terest in the field of administrative proceedings, plus a professional 
understanding of the problems involved and of the capacities re- 
quired for hearing examiners in the light of those problems. 

Our view is that the entire responsibility for carrying out all these 
objectives which have been testified to at length in this hearing should 
be placed in the same ag) dpe office which would be charged with 
the responsibility for making continuous studies of adniinistrative 
proceedings in general and for supplying guidance and leadership in 
this area. These vital problems cannot effectively be dealt with by a 
personnel department which has no interest in and which is not 
charged with the responsibility for maintaining the level of admin- 
istrative proceedings in general. The inherent ineffectiveness of the 
attempt to administer hearing examiner problems in a vacnum has 
been demonstrated by the entire history of Civil Service operation 
of the hearing examiner program since the enactment of the Admin- 
istrative Procedure Act in 1946, which has now been fully and criti- 
cally documented in the numerous studies of the hearing examiner 
problem made in recent years. . 

Suggestions have been made, and the President’s Conference on 
Administrative Procedure, in fact, recommended that the control 
of the hearing examiner situation might be left or should be left within 
the Civil Service Commission but that that agency should set up a 
separate bureau of hearing examiner administration, to give it more 
serious and high level attention. The fact is, however, that the Civil 
Service Commission to this very date has done nothing whatsoever 
to implement any such recommendation and it continues to regard 
its hearing examiner responsibility as an irritating nuisance. 

Now, I want to just briefly mention a few of the criticisms which 
are made by the agencies of the proposal to transfer control of the 
hearing examiner program away from Civil Service to a separate 
office. 

(1) It is charged that this would deprive the agencies of a voice in 
the selection of the hearing examiners who are to serve them. It is true 
that S. 600, as presently drafted, provides that qualified hearing ex- 
aminers selected by the OAP shall, upon consultation with the agency 
concerned, be assigned by the OAP to authorized hearing examiner 

ositions of the several agencies. It is the view of the Federal Trial 

xaminers Conference that, although it is essential that hearing 
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examiners should be recruited, qualified and selected by the inde- 
pendent OAP, the assignment of a hearing examiner to a given agenc 
should be subject to the advice and consent of the agency ahaa 
This involves merely a recognition of the agency’s stake in not being 
required to live with an appointee who is not deemed acceptable, 
Such a minor amendment of S. 600 would seem to dispose of this 
problem. 

(2) It is further contended that the effect of vesting the hearing 
examiner program in an independent OAP would be to produce an 
independent hearing examiner corps which would no longer reflect 
or be governed by agency policies; that this would impair the use- 
fulness of the hearing examiners and the ability of the agencies to 
discharge their functions. But a study of S. 600 will make it clear 
that it does not contain a single provision which, either literally or by 
implication, would empower or encourage hearing examiners to ignore 
the applicable and controlling rules or decisions issued by the regu- 
latory agencies, any more than the applicable and controlling decisions 
of the courts. A much more realistic problem, known to all who have 
had substantial experience in this field, lies in the fact that a large 
percentage of the issues arising in a major, contested case are not 
clearly and obviously disposed of by an admittedly applicable and 
controlling Commission precedent at all. 

That is precisely why the issues are seriously contested. What the 
agency needs in that situation is not an initial decision written by a 
hearing examiner who is motivated by a desire to write what he +. 
lieves will please the Commission, rather the Commission needs an 
initial decision based objectively on the record by an independent hear- 
ing examiner whose only desire is to produce a fair and helpful 
analysis of the problems and a responsible and informed decision. 

A third major criticism of the bill is that the transfer of the hearing 
examiner program to an independent office would open the door to 
appointing hearing examiners on a basis other than merit. 

The Federal Trial Examiners Conference, of course, is deeply con- 
cerned that the selection of hearing examiners should be based solely 
on merit and fitness. It is our view that this important goal can 
be achieved in more ways than by leaving administration of the hear- 
ing examiner program in the hands of the Civil Service Commission. 
It has never been contended, after all, that vacancies on the Federal 
bench could be filled on the basis of merit only if such appointments 
were under the supervision of the Civil Service Commission. We 
believe the preservation of the merit system principles would not. be 
impaired under S. 600. As a further contribution in this direction, 
the Federal Trial Examiners Conference proposes the substitution 
of a multiple bipartisan board, appointed for staggered terms, to head 
the Office of Federal Administrative Practice in place of the single 
director now provided in the bill. We feel a multiple board would 
provide the checks and balances which would insure the application 
of merit system principles. It would also insure that basic policy 
decisions would be subject to an interplay of viewpoints, and would 
reflect a consideration of all such viewpoints. 

Now, in closing, I am not going to read the part of my statement 
dealing with the issues as to where an independent office should be 
located. I merely want to state in a summary fashion that the Fed- 


nanan aaa 


le! 


gr 


hee. ea 


ov e wv 


~~ SO Ow 


er OD DO DP - 


its 


on 


ADMINISTRATIVE PROCEDURE LEGISLATION 203 


eral Trial Examiners Conference strongly takes the view which has 
already been now expressed by other witnesses before this subeom- 
mittee, that with all due respect to the Department of Justice and to 
the excellent. and very useful job which the smaller unit now operat- 
ing in that department has been doing, we feel that the major func- 
tions and responsibilities which should be carried out by an office 
of administrative practice can only be carried out by a completely 
independent agency. 

When we think in terms of the important requirements that such 
an office must be completely independent from all political considera- 
tions, both in fact and in appearance, it must be completely inde- 
pendent and not subservient to the agency viewpoint, then it seems 
tome we must face up to the fact that the inerests of the public would 
be far better served if that office were established as a completely in- 
dependent agency in the Federal Government, as the chairman has so 
strongly and effectively suggested from time to time during these 
hearings. 

I very much appreciate the opportunity which has been provided to 
me and I hope I have not run over the time. If there are any ques- 
tions, I of course would be very happy to answer them. 

Senator Carrott. Well, you have been very helpful to me, educa- 
tional to me. I am sure that later on we will want you to come back, 
if you will, and tell us more about hearing examiners and their prob- 
lems. You are a hearing examiner today, are you? 

Mr. Zwerpiine. Yes, sir, at the Federal Power Commission. 

Senator Carroti. Federal Power Commission. Would the prob- 
lems of a hearing examiner be different in the Federal Power Com- 
mission than, for example, in FCC? I am speaking of technically. 
Should a hearing examiner have technical ability to understand? 
For example, we know in rate cases in the Federal Power Commis- 
sion, that is a very technical field; and also cases involving the spec- 
trum in FCC, that is a very technical field, and also the ICC, that is 
another technical field, the field of transportation. Should hearing 
examiners have different abilities, different capacities for the different 
agencies / 

Mr. Zwerpuinc. Mr. Chairman, I welcome the opportunity to com- 
ment on that. We have very strong views on that subject. We feel 
too much attention has been paid in talking about expertise and 
about the need for specialized background and know-how in the field 
in which the hearing examiner is going to operate. In our opinion, 
the priority requirement for a competent hearing examiner to do an 
effective job in any one of these major regulatory agencies, no matter 
how technical the field may be, is the kind of experience and ability 
which any topnotch lawyer has. Those of us who have practiced law 
are perfectly aware of the fact that a competent lawyer in private 
practice may represent a client in one type of business 1 day and a 
client in another type of business the next day. 

He, by exposing himself to the information which he may obtain 
from his client, and to reading in the field, is able to obtain in time 
sufficient understanding of the technical problems, all that he needs 
todo an effective job of presenting his client’s case. But one thing 
which he can never get from a year or 2 years of specialized back- 
ground in a technical field is the abilities which are peculiar to a 
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competent lawyer, the ability to analyze difficult problems, to write 
clearly and lucidly, to speak clearly and effectively, and matters of 
that kind. 

From my own personal experience, if I may be pardoned for speak- 
ing personally, I came to the Federal Power Commission in Novem- 
ber of 1953. I had not previously had any experienc e in the field of 
public utility rate regulation, with the sole exce ption of the fact that 
some 20 years ago, as an assistant attorney general in the State of 
Mic higan, I had tried two utilities cases before the State public utili- 
ties commission. Believe me when I say that nothing I learned from 
that experience 20 years ago was any relevant help to me in doing the 
job I am doing at the Federal Pow er C ommission. It is true duri 
the first. several months as a hearing examiner I found that the lan- 
guage of the witnesses was almost a foreign language to me. But 
my experience has been that if the hearing examiner has a desire to 
learn and to work at the job, he can acquire in a matter of months a 
growing and increasing familiarity with the technical subject matter, 

But there is one thing which he could never acquire in that way, 
and that is the ability “of a top-level, competent lawyer. That is 
where I think the emphasis should be placed in hiring hearing ex- 
aminers. 

Senator Carrott. You have heard this discussion about ex parte 
communication. Does this have some application also to hearing 
examiners / 

Mr. Zwerpwiine. It does, in this sense, Mr. Chairman 

Senator Carrot. Let me put it a different way: The decision of a 
hearing examiner is very important, is it not ? 

Mr. Zwerpinc. Yes, sir. 

Senator Carrott. Why? Because it is the beginning. The Com- 
missioners must pay attention to it and they may not. But the hear- 
ing examiner who has been sitting on judgment in a case that is very 
involved, which may take him weeks, and 1 suspect sometimes 
months 

Mr. Zwerpirine. That is correct. 

Senator Carrouu. In some of these involved cases, and once he gives 
a decision, that decision is very important, is it not ¢ 

Mr. Zwerpiine. That is correct. 

Senator Carroty. What 1 am asking you is whether or not—not 
your personal experience, but in general—be very genera] in this—are 
back-door influences working on heari ing examiners, too 4 

Mr. Zwerviinc. I would say, Mr. C hairman, that. based on my own 
personal experience and on the heavy relationship I have with hearing 
examiners in the other Federal agencies, due to my ac tivities im the 
Federal Trial Examiners Conference, I believe it would be fair for 
me to say that as far as the hearing examiners are concerned, the 
problem of lawyers, or the private parties, themselves, attempting to 
discuss the merits of an issue with a hearing examiner is not a serious 
one. That happens, I believe, very rarely. But I think there is an- 
other problem which is more realistic in the way it affects the role of 
the hearing examiner in the agency; that is, that if you find an agency 
where the Tole of the hear ing, the trial of the case on the open record 
is played down and minimized, if you find a situation where the 
agency treats the hearing as a necessary statutory nuisance which has 
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been laid on their backs by the Administrative Procedure Act, they 
don’t like it, but they have to live with it, once they get through with 
the hearing itself, and the making of the record, if you then find that 
the real place where the case is tried and decided is not on the basis 
of the record which was made in the open hearing, but it is made on 
the basis of private discussions which then take place with staff per- 
sonnel who cannot be 100 percent objective about the case and with 
the outside parties—if you find that kind of a situation, and if the 
lawyers who try these cases get the impression— 

Senator Carrotu. Just a moment. You are going rather rapidly. 
I want to go into this. 

Mr. Zwerpiinc. Pardon me. 

Senator Carroti. Are you saying this is during the pendency of the 
hearing, or is this subsequent to the trial examiner’s decision ? 

Mr. Zwerinc. I am talking about the period after the examiner’s 
decision. 

Senator Carroiyi. After? 

Mr. Zwerpuine. Yes, sir. 

Senator CARROLL. In other wor ds, the commission is not bound by 
the trial examiner’s decision at all ? 

Mr. Zwerpuine. Under the Administrative Procedure Act, of 
course, the commission has the authority to consider the case de novo, 
and the problem I am addressing my self to at the moment, Mr. Chair- 
man, is the situation which has been referred to a great deal in some 
of the hearings of the Oversight Subcommittee, that after the exam- 
iner’s decision is issued, members of the commission may call in—I 
am not talking now about their own personal assistants—but they 
may call in st: aff personnel who privately express certain view points 
to the members of the commission, on the merits of certain issues. 

Now, this is done with the best of good faith, and I am sure that 
the staff people who do this feel they are acting in the public interest, 
but they are human beings. The problem i is that where this occurs, 
the bar, the lawyers who are representing the parties, have no oppor- 
tunity to know what ar guments are being made privately and no op- 
portunity to meet them. That is why I ‘stress the importance of the 
commission’s decision being based on the record. That includes the 
transcript of the testimony, it includes a study of the briefs, and it in- 
cludes a study of the examiner’s initial decision. 

I heard, for example, a very important former regulatory commis- 
sion member who was a chairman for some years of one of the major 

regulatory commissions in Washington, who said to me informally 
a couple ‘of months ago that he was very worried about these pro- 
posals for codes of ethics, because he was afraid that if Congress by 
statute prohibited the members of a regulatory commission from dis- 
cussing the issues privately with the outside parties, that the members 
of the commission would then become the unwilling captives of the 
staff, and would get their information privately only from the staff, 
and therefore would not get the whole picture. 

My reply to him—and what I would like to stress to the subcom- 
mittee, if I may—is that there is no more need and no more desirabil- 
ity or fairness 1 in members of a regulatory commission discussing the 
issues in a contested case ex parte with the staff, outside of their own 
personal assistants, than there would be for them to discuss such mat- 
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ters ex parte with the private parties. I feel that the commissioners 
can get all the understanding of the issues they want from a study of 
such portions of the transcript as they may be directed to, and from 
a study of the briefs and from study of the briefs and the hearing 
examiner’s initial decision. 

Senator Carrott. Do the commissioners have time in their duties te 
make that sort of a study ? 

Mr. Zwervuine. I don’t think they have time at all to even begin 
to read substantial portions of the tremendous records that are made 
in these hearings. We have had hearings in the Federal Power Com- 
mission, which the members of this subcommittee are aware of, in 
which the transcript of the hearing itself may have been in the area 
of 10,000 pages. But the point I would make is that that is not as 
difficult a problem as it may seem. Much of that—I would say that 
a very substantial percentage of the record made in the open hearing, 
after you have gone through the stage of the case being briefed by 
the attorneys and after you have gone through the stage of the ex- 
aminer’s initial decision, and then the case comes on appeal to the 
Commission—by that time that process has had the effect of dehydrat- 
ing the case. It has dropped out of the case, as no longer of concern 
and importance to the parties, many of the issues which perhaps 
necessarily took up a great deal of time during the hearing itself. 

When a lawyer is trying the case in open hearing there are some 
matters which he, also, cannot honestly know are not going to be 
important until he reaches a much later stage of the case. So if we 
take the dehydrated case as it comes to the Commission on appeal, 
then my theme is that the members of the Commission, by making a 
careful study of the briefs filed with them, a careful study of a useful 
and helpful examiner’s initial decision—and this requires a com- 
petent hearing examiner—and by then directing their attention only 
to those portions of the transcript which they feel they want to look 
into somewhat more than the quotations in the brief, in the course 
of that process the Commissioners will have all they need to decide 
the case. 

Senator Carrotu. If you will permit an interruption—and this is 
the last one. Senator Hart and others may have questions they want 
to put. These questions I have put to you were intended to emphasize 
that it would be too complicated for us to explain your whole problem 
to the full Senate committee and to the Congress in this very involved 
field, and so I am afraid we would never get any legislation if we 
asked for all of S. 600. This is why—I may change my mind tomor- 
row and I certainly can’t speak for Senator Hart or Senator Dirksen, 
but it seems to me if we could start by laying the groundwork for 
title I. And then you experts could get together with the office of 
Administrative Practice and discuss with other experts how you are 
going to solve some of these questions. Because for me or Semel 
Hart to try to explan this on the floor of the U.S. Senate, unless we 
could get a bill through by unanimous consent, we would lose them 
on the first turn, believe me, I tell you. If they lose them, they would 
soon lose us. 

Mr. Zwerpiine. I recognize that. 

Senator Carrott. That is why we talked about title I of the bill 
setting up the new office when you could work these things out. The 
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difficulties of hearing examiners are very important, I agree—tremen- 
dously important. I think some of the fine decisions are coming from 
the hearing examiners, and it is too bad the Commissions don’t fol- 
low them. a 

I have read the oversight reports and there is serious criticism of 
the manner in which some of the agencies have disregarded the opinion 
of the hearing examiners. I also observe that you don’t want just 
one man, you want a several-man board? 

Mr. Zwerpuine. Yes, Mr. Chairman. 

Senator Carrott. We thank you very much for your comments 
and we would also like to have the benefit of your advice later on. 
Thank you for your patience these last 2 or 3 days. I am sorry we 
kept you so long. You made a very fine witness, very fine statement. 

Senator Hart, do you have any observations ? 

Senator Harr. No, thank you. I think whether we are able to 
achieve in this Congress the objective of a separate identity, as you 
outlined, for hearing examiners or not, it is in the cards. 

Senator Carroti. You have made a very strong case. 

Senator Harr. I am sure of it. 

Senator Carrot. A very strong case. 

Judge McDonald ? 

Mr. McDonatp. No, Mr. Chairman, no questions. 

Senator Carroti. Mr. Bolton-Smith ? 

Mr. Bovton-Smiru. No, thank you, Mr. Chairman. 

Senator Carrouty. Mr. Kennedy ? 

Mr. Kennepy. No questions. 

Senator Carrott. Thank youagain. We appreciate your being with 
us. 
We would like to call on you again in the future. 

Mr. Zwerpuing. Thank you very much, Mr. Chairman and members 
of the committee. 

(The prepared statement of Mr. Zwerdling is as follows:) 


STATEMENT OF JOSEPH ZWERDLING, PRESIDENT, FEDERAL TRIAL EXAMINERS 
CONFERENCE, WASHINGTON, D.C. 


I greatly appreciate the opportunity to testify on behalf of the Federal Trial 
Examiners Conference, the only existing organization of hearing examiners 
in the Federal Government. The conference was organized shortly after the 
enactment of the Administrative Procedure Act in 1946, and currently has a 
membership of 250 hearing examiners, out of a total of approximately 346 hear- 
ing examiners in the Federal Government. 

The conference strongly supports the creation of an independent Office of 
Federal Administrative Practice, as provided in title I of S. 600, which I will 
hereafter refer to as the OAP for the puropse of convenience. We believe that 
there is a great need and wide support for continuous study, review and im- 
provement of the quality and character of administrative proceedings in general; 
and we similarly feel that there is great need and wide support for substantial 
and continued improvement in the status, independence and authority of hearing 
examiners. We are convinced that there is a much better chance for the ac- 
complishment of these objectives, if they are vested in a separate and independent 
agency, staffed by personnel who have a professional understanding of the 
problems involved in administrative proceedings—whose exclusive function and 
interest, and whose sole excuse for existence will be to deal with such matters. 
We do not feel it is realistic to expect any major and sustained progress in 
these directions so long as the program is vested in the Civil Service Commis- 
sion, which by its very nature does not have the capacity for and cannot be 
expected to take a major interest in such matters. 
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In the past several years our Federal courts have made numerous procedural] 
advances, aided and spurred on by the fruitful work of the Administrative 
Office of the U.S. Courts. Unfortunately the administrative agencies, although 
they took a great step forward with the enactment of the Administrative Pro- 
cedural Act 13 years ago, have failed to produce similar developments and ad- 
vances in the field of administrative proceedings. In the past few years studies 
and proposals relating to necessary improvements in this field have been made 
by innumerable committees, including the President’s Conference on Adminis- 
trative Procedure, the Hoover Commission and the American Bar Association, 
Although all of these studies have made invaluable contributions in this field, 
it is unfortunately true that, with few exceptions, they have not been trans- 
lated into action. This results basically from the fact that there has been in 
existence no authoritative body within the executive branch, possessing the 
necessary incentive and responsibility to act as a catalytic agent in this area, 

The proposed Office of Federal Administrative Practice would fill this gap, 
It would be charged with exclusive responsibility for conducting a permanent, 
continuous and independent surveillance of procedures and practices in the 
field of administrative law, directed toward making appropriate recommenda- 
tions for desired improvements, and providing the leadership and guidance for 
the translation of such recommendations into action. 

Experience has shown that the administrative agencies, when left to their 
own devices, do not produce significant results in this area. The board and 
commission members of the various regulatory agencies are overburdened with 
the administrative detail of carrying out their day-to-day functions. In fact, 
one of their serious and understandable complaints has been that they are so 
immersed in such detail that they are unable to devote the kind of attention 
they should be giving to thinking through and deciding the major policy prob- 
lems which come before them. The result is that procedural problems become 
a stepchild in the agency, left to the attention of staff personnel who all too 
often have a vested interest in maintaining the status quo, and who resist the 
idea of any change in the methods and procedures which over the years have be- 
come entrenched as the traditional pattern and routine of their operations. 

It has been contended by some critics of S. 600 that the creation of an inde 
pendent Office of Federal Administrative Practice would result in interference 
with the internal management and authority of the departments and agencies, 
and would impair their ability to carry out the responsibility placed upon them 
by Congress. However, an examination of title I of the bill discloses immed- 
iately that it authorizes the independent office only to make studies and recom- 
mendations, and does not authorize the office to impose its views upon the 
agencies. In our view, the independent office would not be in conflict with the 
agencies, but would render a continuing service to them. 

The second major and vital function of the independent Office would be to 
administer the entire hearing examiner program. Judge E. Barrett Prettyman, 
in his excellent recent treatise “Trial by Agency,” noted that the Attorney Gen- 
eral’s Committee on Administrative Procedure in 1941 had “rightly expressed the 
view that the heart of formal administrative adjudication is the recognition of 
the importance of the hearing officer—that is, by the salary paid, the indepen- 
dence encouraged and accorded, and the importance attached to his decisions.” 

He further stated: ‘““The President’s Conference made a thorough examination 
of the hearing officer problem. As so many inquirers have concluded, this is the 
key to the adjudication, just as the competence of the trial judge is the key to 
judicial performance.” 

I do not believe it is an exaggeration to say that two of the most important 
factors in making a complicated, contested administrative proceeding manage- 
able are (1) an expeditious and fair hearing, controlled firmly by a competent 
hearing examiner; and (2) the presence of a comprehensive and helpful initial 
decision, based objectively on the record, issued by the hearing examiner who 
presided over the case and who has lived with the case from the beginning. Of 
course the role played by the hearing examiner in sifting through conflicting 
testimony and complicated technical data to make the required findings of fact, 
and in analyzing, weighing, and evaluating the conflicting positions taken by the 
various parties (including the staff), represents an important contribution 
toward the ability of the Commission to exercise its own serious responsibility 
properly and effectively. 

As recently stated by Judge Irving R. Kaufman, of the U.S. District Court 
for the Southern District of New York: 
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“Respect for the office of hearing examiner is thus a necessary climate for the 
germination of procedural advancement.” 

It is equally essential that hearing examiners must be completely independent 
and free (both in fact and appearance) from all extraneous pressures, including 
agency domination—so that their decisions will be based objectively on the 
record, uninfluenced by a nagging concern as to whether they will continue to be 
jooked upon with favor by the agency. 

Unfortunately, however, the fact is that under present-day conditions the 
status and role of the hearing examiner varies from one agency to another, de- 
pending solely upon each agency’s unlimited discretion and point of view. In 
our opinion there is something basically and inherently wrong with a system 
under which the watchdog to insure that operating conditions for hearing ex- 
aminers in a given agency meet the desired standards of status and independence 
should be that agency itself. Yet that is the situation today. The fact is that 
no real direction or control is provided in this area by the Civil Service Com- 
mission—w hich takes its cue from the agencies themselves, instead of providing 
leadership and guidance in the maintenance of the desired standards. Under- 
standably, the Civil Service Comission has its hands full administering the mass 
personnel problems of the Federal Government in general, and it is not surpris- 
ing as we have found that its reaction is one of annoyance when a hearing exam- 
iner problem flies in the window. 

In order for hearing examiners to properly and effectively play their vitally 
important role in our system of administrative proceedings, it is also important 
that the conditions be created which will insure the ability to recruit, select and 
retain the highest caliber of hearing examiners. The Civil Service Commission, 
in terms of its general functions, and responsibilities, and in terms of the per- 
sonnel with which it is staffed, simply is not geared to the most effective 
recruitment and selection of the necessary caliber of hearing examiners. That 
task requires a major and continuing interest in the field of administrative 
proceedings, plus a professional understanding of the problems involved and 
of the capacities required for hearing examiners in the light of those problems. 

The entire responsibility for carrying out all of these objectives should be 
placed in the same independent office which would be charged with the responsi- 
bility for making continuous studies of administrative proceedings in general 
and for supplying guidance and leadership in this area. These vital problems 
cannot effectively be dealt with by a personnel department which has no interest 
in and which is not charged with the responsibility for maintaining the level 
of administrative proceedings in general. The inherent ineffectiveness of the 
attempt to administer hearing examiner problems in a vacuum has been demon- 
strated by the entire history of Civil Service operation of the hearing exami- 
ner program since the enactment of the Administrative Procedure Act in 1946 
which has now been fully and critically documented in the numerous studies 
of the hearing examiner problem made in recent years. 

(1) It is contended that this would deprive the agencies of a voice in the 
selection of the hearing examiners who are to serve them. It is true that S. 600, 
as presently drafted, provides that qualified hearing examiners selected by the 
OAP shall, upon consultation with the agency concerned, be assigned by the 
OAP to authorized hearing examiner positions of the several agencies. It is the 
view of the Federal Trial Examiners Conference that, although it is essential 
that hearing examiners should be recruited, qualified, and selected by the inde- 
pendent OAP, the assignment of a hearing examiner to a given agency should 
be subject to the advice and consent of the agency concerned. This involves 
merely a recognition of the agency’s stake in not being required to live with an 
appointee who is not deemed acceptable. Such a minor amendment of S. 600 
would seem to dispose of this problem. 

(2) It is further contended that the effect of vesting the hearing examiner 
program in an independent OAP would be to produce an independent hearing 
examiner corps which would no longer reflect or be governed by agency policies; 
that this would impair the usefulness of the hearing examiners and the ability 
of the agencies to discharge their functions. But a study of S. 600 will make 
it clear that it does not contain a single provision which, either literally or by 
implication, would empower or encourage hearing examiners to ignore the 
applicable and controlling rules, or decisions issued by the regulatory agencies, 
any more than the applicable and controlling decisions of the courts. A much 
more realistic problem, known to all who have had substantial experience in this 
field, lies in the fact that a large percentage of the issues arising in a major, 
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contested case not clearly and obviously disposed of by an admittedly applicable 
and controlling Commission precedent at all. 

That is precisely why the issues are seriously controverted. What the Com. 
mission needs in such a situation is not an initial decision written by a hearing 
examiner who is motivated by a desire to write what he believes will please 
the Commssion—but rather an initial decision based objectively on the record, 
by an independent hearing examiner whose only desire is to produce a fair 
and helpful analysis of the problems, and a responsible and informed decision, 

(3) It is finally argued that the transfer of the hearing examiner program to 
an independent OAP would open the way to the appointment of hearing exam. 
iners on a basis other than merit. The Federal Trial Examiners Conference, of 
eourse, is deeply concerned that the selection of hearing examiners should be 
based solely on merit and fitness—but we do not believe that this important goal 
ean be achieved only through the ineffective administration of the hearing exam. 
iner program by the Civil Service Commission. It has never been contended that 
vacancies on the Federal bench could be filled on the basis of merit only if such 
appointments were under the supervision of the Civil Service Commission, 

It is our sincere belief that the preservation of merit-system principles would 
not be impaired under 8. 600. As a further contribution in this direction, the 
Federal Trial Examiners Conference suggests the substitution of a multiple bi- 
partisan board, appointed for staggered terms, to head the Office of Federal 
Administrative Practice in place of the single Director provided in the bill. In 
our view a multiple board would provide the checks and balances which would 
insure the application of merit system principles. It would also insure that 
basic policy decisions would be subject to an interplay of viewpoints, and would 
reflect a consideration of all such viewpoints. 

I now turn to a brief discussion of the essential and governing criteria for 
such an Office of Federal Administrative Practice. In the light of its important 
functions and responsibilities, as already outlined, it is essential that the OAP 
must be truly independent, and not subject in any way to political considerations 
or influence, or to the appearance thereof. Further, although its goal must be 
to serve the agencies and to assist them in the improving of their procedures, it 
must not be subservient to the agency viewpoint, or to any other interested 
viewpoint. Finally, it must have authority, status and recognition, in order to 
obtain complete cooperation from both Government and outside sources in con- 
nection with its studies and inquiries, and so that serious attention will be given 
to its recommendations. 

In our view, these functions cannot effectively be carried out on a permanent 
basis by the small unit which was set up on an experimental basis in the De- 
partment of Justice in 1957 at the suggestion of the President’s Conference on 
Administrative Procedure. Although that unit has made a useful and important 
contribution as an experimental pilot project on a limited basis, mainly in the 
area of collecting and correlating statistics, it cannot meet the criteria outlined 
above. We believe that its presence in the Department of Justice is inconsistent 
with the basic requirement of political independence, both in fact and in ap- 
pearance, and fails to give it the necessary independence from the agencies. In 
addition, we have already stressed the importance of vesting in the Office of 
Federal Administrative Practice the entire responsibility for administration of 
the hearing examiner program, including the recruitment and selection of hear- 
ing examiners. The Department of Justice is obviously not an appropriate 
vehicle for the carrying out of such functions. 

We therefore strongly support the approach of S. 600, which would establish 
the Office of Federal Administrative Practice as an independent agency in the 
executive branch. As Judge Irving Kaufman stated in a recent address: 

“Virtually every group which has made a careful study of administrative 
procedure has recommended the creation of a similar agency to conduct a 
continuous study of administrative procedures in action. The time is long 
since overdue for these recommendations to be taken out of the discussion phase 
and brought into fruition.” 

It is our sincere hope that this subcommittee, on the basis of the important 
studies in which you are currently engaged, will take the lead in bringing to 
an end the discussion phase on these problems, and in embarking on the road 
toward translating into action the vital measures needed in this field. 


Senator CARROLL. If I could have the consent of Mr. Cushman who 
has been so patient, and with the consent of Senator Hart, I would 
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like to stand in recess until 3 o’clock. I assure you, Mr. Cushman, 
ou will be the witness on our return. You can have as much time 
as the bells will permit us to give to you. 
Thank you very much. We stand in recess until 3 o’clock. 
(Whereupon, at 1:52 p.m., the subcommittee recessed to 3 p.m.) 


AFTERNOON SESSION 


Senator Carrotu. The committee will come to order. 

We now have Mr. Cushman, John F. Cushman, who has served 
with distinction in the Government; is a graduate of Cornell Uni- 
versity ; member of the American and Federal Bar Associations; law 
clerk to Judge Edgerton, of the Circuit Court of Appeals for the 
District of Columbia, and Mr. Cushman was a law clerk also to 
Justice Robert H. Jackson: was Associate General Counsel of the 
Interstate Commerce Commission in 1957; and in the Department 
of Justice he has been the Director of the Office of Administrative 
Procedure. 

I am going at this time to insert in the record at this point the 
other scholastic achievements of Mr. Cushman. 

John F. Cushman; born 1922; A.B. with distinction in general studies and 
A.B. with distinction in government, Cornell University, 1944; LL.B., 1949, 
Cornell Law School; board of editors, Cornell Law Journal; member of Amer- 
ican and Federal Bar Associations; Bar of the Supreme Court of the United 
States and State of New York; was in active duty 1948-46; law clerk to Judge 
Henry W. Edgerton, Circuit Court of Appeals for District of Columbia Cir- 
euit, 1949-50; law clerk to Justice Robert H. Jackson, Supreme Court, 1950- 
51; Department of Justice, 1951; Associate General Counsel Interstate Com- 
merce Commission 1957— ; Director, Office of Administrative Procedure. Mem- 
ber Phi Kappa Phi, Phi Beta Kappa, Order of Coif. Home address: Falls 


Church, Va. 

Senator Carrot. I want to thank you for your courtesy and 
patience in waiting. I will stay with you until the bells draw me 
away. We may have to vote very soon on the loyalty oath, and I hope 
I know more about that issue than I understand about what we have 


been talking about the last 2 or 3 days, although I am getting an 
education. 


STATEMENT OF JOHN F. CUSHMAN, DIRECTOR, OFFICE OF ADMIN- 
ISTRATIVE PROCEDURE, DEPARTMENT OF JUSTICE 


Mr. Cusuman. Mr. Chairman, I appreciate this opportunity to ap- 
pear today and to testify on S. 600, with particular reference to title 
I, which would establish an Office of Federal Administrative Practice 
with functions similar, in many respects, to those of the Office I head. 

My plan is first to sketch briefly the history culminating in the es- 
tablishment of the Office of Administrative Procedure in the De- 
partment of Justice; second, to describe the functions and some of the 
major activities of the Office; and finally, in the light of this experi- 
ence, to draw some conclusions which may be of help to the subcom- 
mittee in determining whether there is a present-day need to create 
by statute an office such as that contemplated by title I. 
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1. ESTABLISHMENT OF THE OFFICE 


The first formal action, insofar as Federal agencies are concerned, 
recommending the creation of an Office of Administrative Procedure 
was in 1941. One of the principal recommendations of the Attorney 
General’s Committee on Administrative Procedure was that there be 
established, by law, an Office of Federal Administrative Procedure, 
to be headec 1 by a three-member Board, consisting of a Federal cir. 
cuit judge, the Director of the Administrative Office of the United 
States Courts, and the Director of the new Office. 

I would like to emphasize here that this was the first formal recom- 
mendation by the Attor ney General. You will notice that it did not 
contemplate representation by anybody from the Department of Jus- 
tice, nor was it to be in the Department of Justice. 

Senator Carrotn. Thank you. 

Mr. Cusuman. The Board was to examine critically the procedures 
and practices of the agencies Which might bear strengthening or stand- 
ardizing, | 0 receive suggestions and criticisms from all sources, and to 
collect and collate information. It is interesting to note the reasons 
then en for establishing such an office, and I quote: 

The vigor of procedural reform and the alteration of existing practices de 
pend perhaps not so much on forces outside the agencies as on the agencies own 
sensitivity to the need for self-criticism and improvement; nevertheless, im- 
provements may well be stimulated by an organization especially qualified to 
perceive existing defects and suggest correctives (S. Doc. No. 8, 77th Cong., 1st 
sess., p. 123). 

In 1942, Mr. Robert M. Benjamin, following an es study, 
recommended such an office for the State of New York. California, 
following a 1944 recommendation, created a division of administra- 
tive procedure in 1949. However, it was not until after the Admin- 
istrative Procedure Act became law in 1946 that the proposal for a 
Federal office again received serious consideration. 

In 1949, the Commission on Organization of the Executive Branch 
of the Government (First Hoover Commission) recommended— 
that the Administrative Management Division of the Office of the Budget should, 
with the aid of carefully selected legal consultants, suggest ways and means to 
improve and thereby reduce the cost ‘of disposing of business before administra- 
tive agencies (H. Doc. No. 116, 81st Cong., 1st sess., pp. 10-11). 

Then, in 1953, you will recall, the President called a Conference on 
Administrative Procedure, designating now Chief Judge E. Barrett 
Prettyman to be Chairman. This Conference, with a total of 57 
agencies and 75 members and delegates, and after nearly 2 years’ 
work, made 35 recommendations concerning ways and means to im- 
prove administrative practice and procedure. Of the two recom- 
mendations made to the President, the first was for the establishment 
of an Office of Administrative Procedure in the Department of Justice 
under the supervision of the Attorney General. The second recom- 
mendation was for a statute authorizing the filing of an abbreviated 
record. (See Public Law 85-791, Aug. 28, 1958, 72 Stat. 941.) 

Subsequently, as you know, the Commission on Organization of 
the Executive Branch of the Government (Second Hoover Commis- 
sion), in its report on legal services and procedures, made the follow- 
ing recommendation, and I quote: 
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An Office of Legal Services and Procedure should be established within the 
Department of Justice to assist agencies in simplifying, clarifying, and making 
uniform rules of substance and procedure; to insure agency compliance with 
statutory public information requirements; and to receive and investigate com- 
plaints reg yarding legal proecdures and report thereon to the authorities con- 
cerned (recommendation 49, report, March 1955, p. 84). 

Acting on these recommendations, the Attorney General, on Decem- 
ber 4, 1956, announced the establishment of an Office of Administra- 
tive Procedure in the Department of Justice, naming the Honorable 
J. Smith Henley as its first Director. 


2. FUNCTIONS AND ACTIVITIES OF THE OFFICE 


In setting forth the functions of the Office, the Attorney General 
followed almost verbatim the recommendation of the President’s 
Conference. Thus, in relevant part, the departmental order provides: 

With a view to achieving improvements in administrative procedures within 
the executive departments and agencies of the Federal Government, the Office 
~S Carry on continuous studies of the adequacy of the procedures by which 
Federal departments and agencies determine the rights, duties, and privileges 
of persons ; 

(b) Initiate cooperative effort among the departments and agencies and their 
respective bars to develop and adopt so far as practicable uniform rules of 
practice and procedure ; 

(ec) Collect and publish facts and statistics concerning the procedures of the 
departments and agencies ; 

(d) Assist departments and agencies in the formulation and improvement of 
their administrative procedures (order No. 142-57; 22 F.R. 998, Feb. 6, 1957). 

The Office, in keeping with its experimental status—and perhaps a 
better word there might be “interim”—has consisted from the begin- 
ning of a Director, two staff attor neys, and two secretaries. To as- 
sist in car ying out its responsibilities, however, each of 48 depart- 
ments and agencies has cooperated with the Office by designating a 
responsible staff officer to maintain official liaison. Thus, while the 
Office itself is small, the liaison officers provide a direct point of con- 
tact with each agency and a source from which we receive current 
information relating to major activities of general interest. In addi- 
tion, much of our work is done by informal face-to-face meetings with 
members of staffs having particular problems under circumstances 
which permit the full and free exchange of views and ideas of mutual 
benefit. The Office is also in fr equent contact with the administra- 
tive law sections of the American and Federal Bar Associations, and 
with other bar groups, organizations and individuals interested in 
improving Federal administrative procedure. 

To provide some indication of the workload of the Office, during 
the first year of operation it participated in 69 intradepartmental 
studies and assignments, 22 rulemaking studies affecting one or more 
departments and agencies, and processed 29 special assignments. Last 
year, it handled 117 assignments falling into the following g general 
categories : 43 reviews of legislative » proposals, 2 23 special assignments, 
21 interagency studies and advisory opinions, 14 rulemaking pro- 
ceedings, and 16 interagency conferences. 

The range of these assignments extends from study and advice with 
respect to possible change in one rule to the revision or preparation 
of rules for the conduct of agency hearings. They include assistance 
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in the drafting of legislation and the providing of views on the form 
and legality of such proposals. It should be emphasized here that 
while no agency is required to seek our advice, and when sought it is 
advisory only, a most significant development, in my opinion, has 
been the frequency of requests for the services of the Office. 

Let. me cite a few illustrations to give more concrete meaning to 
these figures. 

One of our responsibilities is to initiate cooperative efforts to de- 
velop and adopt, so far as practicable, uniform rules of practice and 
procedure. An early recommendation of the Office was a proposal 
that all agencies dispense with formal admission procedures for at- 
torneys and adopt in lieu thereof a proposed uniform rule which 
would make eligible to practice any person who is a member in good 
standing of the bar of the Supreme Court of the United States or of 
the highest court of a State, territory, insular possession, or District 
of Columbia and is not under a court order suspending, enjoining, 
restraining, disbarring, or otherwise restricting him in practicing law. 
This study was undertaken because it was said, in 1958, that a lawyer 
who chose to qualify himself for general practice in the District of 
Columbia would be required to file 14 applications, obtain 10 clerk 
certificates and one personal certification of a judge, submit to 7 in- 
vestigations as to character, take 1 examination, take 14 oaths, enter 
his name on 14 rolls, and be subject to discipline by 23 or more agen- 
cies. (Bar Association of the District of Columbia Committee on 
Administrative Practice, Admission to and Control Over Practice Be- 
fore Federal Administrative Agencies, 1938.) 

At the time our recomendation was circulated in 1957, 10 agencies 
still retained formal admission procdures. Since then, six agencies, 
the General Accounting Office, the Federal Communications Commis- 
sion, the Civil Service Commission, the Post Office Department, the 
Subversive Activities Control Board, and the Immigration and Natu- 
ralization Service and the Board of Immigration Appeals have 
adopted the substance of the proposal. (Retaining admission pro- 
cedures for attorneys are the Interstate Commerce Commission, the 
Treasury Department, the Veterans’ Administration, and the Patent 
Office (patent cases) .) 

In this same area, a survey was undertaken and it was determined 
that 21 of 53 agencies have put to some use the recommendations 
of the President’s Conference directed to them. We have since 
analyzed existing agency rules respecting six of the nine illustrative 
uniform rules recommended by the Presidents’ Conference. On the 
basis of this information we are about to initiate a study to deter- 
mine whether or not the agencies would be willing to adopt these rules, 
and, if not, the reasons why they do not meet agency requirements. 

An example of the advisory assistance provided in connection with 
the formulation of agency procedures is the work of the Office in 
helping to develop hearing procdures for the St. Lawrence Seaway 
Corporation. As you know, among the duties of that Corporation is 
the establishment of tolls on the seaway. The Office not only pro- 
vided, at the request of the Corporation, certain advisory opinions 
concerning the type of procedures required, but a member of the staff 
participated in the formulation of its hearing procedures. 
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Another functon of the Office is the collection of statistics. Our 
1957 annual report is largely devoted to tables setting forth volume 
and time statistics with respect to the hearing examiner phase of ad- 
ministrative proceedings in the 21 departments and agencies which 
regularly employ APA section 1lexaminers. _ 

In the 1958 annual report we have carried this study forward. And 
I regret very much, Mr. Chairman, that it is not yet available; it is 
at the printers. As soon as it is available we will send it up to you. 

Senator Carrotu. I thank you very much. If you will send it up 
we will make it a part of our files. 

Mr. CusuMman. In addition, we expanded the study to include cer- 
tain basic statistics relating to the period prior to the assignment 
of proceedings to hearing examiners and to their processing by the 
agency after disposition by hearing examiners. So far as we are 
aware, this is the first time that there has been brought together in one 

lace an overall picture of the number of proceedings currently han- 
dled by the administrative process and a breakdown with respect to 
type and length of time required for their processing. 

(This study is limited to proceedings which in normal course are 
assigned to examiners under the Administrative Procedure Act. As 
an illustration of some of the statistics compiled, it was found that 
at the beginning of fiscal year 1958 there were 16,582 proceedings of 
all types in process before the 21 reporting agencies, that 32,783 pro- 
ceedings were commenced or reopened during the fiscal year, that 
25,824 were closed during that time, leaving a balance of 23,541 pro- 
ceedings still pending on June 30, 1958.) 

Mr. Cusuman. In footnote 4 I have given just a brief illustration 
of the type. There are actually 12 tables. It is a rather exhaustive 
study. 

Senator Carrott. May I ask a question at this point? I don’t 
want to anticipate your report, but would it indicate—I observe your 
footnote 4 here, that at the beginning of fiscal 1958 there were 16,582 
proceedings of all types in process before the 21 reporting agencies. 
At the close of the fiscal year there was a balance of 23,541 proceed- 
ings. Will these be broken down in your report to indicate what the 
nature of the proceedings are? 

Mr. Cusuman. Yes, sir. Incidentally, that footnote continues, and 
I wouldn’t want the record to indicate at this point any such tremen- 
dous increase without reading one more sentence, if I may, and that is, 
that while almost 7,000 more cases were pending at the end of the 
year, 5,473 of these were appeals from benefits rights determinations 
in the Social Security Administration due to the extension of dis- 
ability insurance benefits under the 1956 amendments to title II of 
the Social Security Act. Then I have stripped these down. So that 
it indicates, actually, a net increase of 1,486, if you take out the social 
security cases, 

Senator Carrot. Would your report show how long it takes to get 
a hearing of a social security case? 

Mr. Cusuman. Not social security cases. You see, they have a tre- 
mendous workload. These are heard by section 11 hearing examiners. 
They are really not adversary proceedings in the sense we use the 
word. By and large they go out and it is a question of establishing 
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a disability or establishing age, and it is apt to be a fairly short hear- 
ing. There area great many of them. 

Senator Carrot. I would like to say this off the record. 

(Discussion off the record. ) 

Senator Carrouu. Back on the record. 

Mr. Cusuman. A final word about our functions. As a component 
of the Office of Legal Counsel, the views of the Office are regularly 
sought in connection with legislative proposals bearing on adminis- 
trative practice and procedure referred to or emanating from the 
Department of Justice. In the interest of uniformity, we have made 
every effort to review all legislative proposals of this kind, no matter 
what their source. We do not comment on policy or the merits of the 
proposals, but only on the procedural aspects, such as whether they 
are consistent with like procedures in other agencies and with the 
Administrative Procedure Act. Our views, together with those of 
other divisions in the Department are, of course, forwarded to the 
Congress under the usual procedure, although in some cases we pro- 
vide informal advice directly to the agencies concerned. 

I turn now to S. 600. Over the years, a conclusion which has been 
reached by many students of procedural problems is that elimination 
of unnecessary delay, expense, volume of records, and the general 
improvement of administrative procedings might best be accomplished 
by some central office acting in concert with ‘the agencies concerned. 
I am convinced, on the basis of operations to date, that an Office of 
Administrative Procedure can and does perform useful functions and 
that it would be a step backward to abandon such an office. Thus, 
assuming that there is to be on a continuing basis an Office of Adminis- 
trative Procedure, the question arises whether the existing Office pro- 
vides a satisfactory framework for carrying forward work in this: area, 
or whether a statutory office such as that : contemplated by title I of 
S. 600 would be created. In treating this subject I would first like to 
discuss title I, standing alone, and then to consider the functions which 
would be vested in the office under the remaining titles of the bill. 

Section 110(b) sets forth nine duties of the Director of the Office of 
Administrative Practice. Seven of these are functions which the 
present Office possesses and as to which we have already undertaken 
studies. Thus, the existing Office is charged to study continuously 
the adequacy of proc edures; to develop, w here feasible, uniform rules: 
to furnish advice upon request; to examine the state of dockets and 
prepare statistics; and to make recommendations respecting separa- 
tion of functions. To that I would compare section 110(b), subpara- 
graphs 1 through 4, 6, 7, and 9. However, we have no authority to 
et ney complaints as set forth in section 110(b) (5), and while 

we are in touch from time to time with the Federal Register Division, 
we have, of course, no responsibility over its duties and functions (sec. 
110(b) (8)). 

Section 110(c) would require the agencies to furnish the Director 
with information and to designate a “liaison officer. As previously 
pointed out, each agency has designated a liaison officer, and, I would 
add, no difficulty to date has been encountered in securing such in- 
formation as we have requested. 

Section 110(d) specifies a number of special studies to be under- 
taken by the Director. In the terms stated, we have not as yet under- 
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taken any of these studies, but there would appear to be no reason 
why we could not, subject to staff limitations. For example, the Office 
might appropriately study the feasibility of a looseleaf reporter sys- 
tem, the adequacy of agency law libraries, or the adequacy of pro- 
cedures for multiparty proceedings. Looking, then, to title I, the 
existing Office could perform the duties therein described with the 
exception of the complaint functions and those of the Federal Regis- 
ter Division. ' 

As long as the operation is run on a relatively small scale, there 
are a number of advantages in retaining the present setup. 

First, to quote from my predecessor : 

Being a small and experimental group, we have been affected in many in- 
stances, I think, by being associated with the Department of Justice. That is, 
the Department certainly has more prestige than our little office would have had 
sitting out in left field somewhere (hearings before a subcommittee of the Com- 
mittee on Government Operations, House of Representatives, 85th Cong., 2d 
sess., DP. 24). 

Second, we have not had to incur housekeeping expenses, such as 
rent, library, and other incidentals. Thus, we are able to stretch a 
long way our budget of approximately $50,000. : 

Third, the fact that we are small has helped to alleviate fears in 
some quarters that an outside agency, even though possessing only 
advisory powers, might interfere with the substantive operations of 
an independent agency. 

On the other hand, obviously a larger office, with a larger budget, 
could undertake a greater variety of studies and could conclude them 
faster. Certainly the Office, as presently constituted, could not take 
over the responsibilities of the Federal Register Division, assuming 
the transfer of those functions to such an office is feasible. Nor could 
the present Office collect statistics comparable to those maintained by 
the Administrative Office of the U.S. Courts. 

Another factor may be relevant in determining whether a statutory 
office with the powers described in title I should now be created. The 
Judicial Conference of this circuit, at its meeting this spring, and the 
Federal Bar Association have recommended the establishment of a 
permanent Conference on Administrative Procedure, with appropriate 
agency and other representation. Both of these recommendations 
have suggested that the Director of the Office of Administrative Pro- 
cedure have an official status in the conference, perhaps as executive 
secretary. The Judicial Conference recommendation also looks to 
possible legislation and an interim committee has been appointed to 
study the matter; that is, legislation to underwrite the permanent 
conference. Assuming the establishment of a permanent conference 
along these lines, it could well be that most of the objectives of title I 
could be accomplished by such a conference at a relatively small cost. 

I turn now very briefly to the functions which titles II, III, and IV 
would vest in the Office of Administrative Practice. 

At the outset it may be stated that if an Office of Administrative 
Practice is to be charged with authority over hearing examiners or 
“Hearing commissioners,” a “Legal career” service, and be required 
to maintain a roster of attorneys eligible to practice before agencies, 
to investigate certain complaints, and to bear some of the expenses 
of disciplinary proceedings, then nothing short of a new agency, or 
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the creation of a large new division in some existing agency, would 
seem to suffice. 

The Department has already expressed views on title II, ITI and 
TV. (Senate Committee on the Judiciary, Federal Administr: ative 
Practice Reorganization Act; A Summary and Compilation of De- 
partmental and Agency Reports on S. 932, 85th Cong., 2d sess. (Com- 
mittee Print, 1958), pp. 99-101.) 

Briefly, the Department expressed the view that a more orderly 
administration of hearing examiners would be likely to result from 
leaving jurisdiction over them in the Civil Service Commission, which 
has the organization and experience required in personal matters, 
My present feeling is that the subject of hearing examiners, in view 
of the importance of their role in the administrative process, requires 
thorough reexamination. For example, under present proc edures, in 
some agencies hearing examiners are little more than masters who 
preside over hearings; in other agencies they make recommended find- 
ings of fact and conclusions of law; in still ‘others they prepare initial 
decisions which normally become the ie of the agency, while in 
others their decisions are almost always appealed to the agency. In 
this connection, title II should be cabalaren in the light of S . 1070, 
since the revisions to the Administrative Procedure Act encompassed 
in that bill affect substantially the status of hearing examiners. In 
any event, as long as the ultimate responsibility for ‘adjudication and 
rulemaking is vested in the agency, it would not seem desirable, in 
my opinion, to take away from the agency too much authority over 
its hearing examiner corps. 

As to title III, there is, I believe, substantial agreement for the 
need for strengthening the legal career service. However, this is a 
subject on which I would prefer that the subeommittee be guided 
by the views of others since it bears little relation to my official 
responsibilities. 

Finally, as to title IV, it is questionable whether there is need for 
a central registration system for lawyers. It has been the position 
of the Office that an attorney in good standing should be permitted to 
practice before any agency w ithout more, Moreover, there are some 
200,000 lawyers in the U nited States and if only half of them had 
some occasion to practice before an administrative agency, the com- 
pilation of such a roster would be a sizable and costly undertaking. 

On the disciplinary procedures, the Department has previously 
pointed out that all of the agencies have authority to promulgate 
rules and standards governing matters of practice and it is believed 
that they are fully qualified to maintain disciplinary proceedings. In 
this connection, the Office of Administrative Procedure is publish- 
ing in its current annual report a suggested uniform rule on discipline 
of : attorneys for consideration by the agencies. 

In closing, if I may, I would like to comment on two matters which 
have been the subject of some discussion, both yesterday and today. 
First, while S. 2374 and S. 600 are both American Bar Association 
proposals which look to improving administrative practice, in my 
opinion they can be treated separately. I think S. 600 and S. 1070, 
on the other hand, probably have to be treated together. But I do 
not believe that a director of any office would have much authority 
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in respect to the enforcement of S. 2374, inasmuch as it is a criminal 
statute. 

The second point I wanted to make is that it has been suggested by 
the chairman that a director might investigate specific complaints 
in pending cases, to see, for example, whether they could be expedited. 
I am not sure that this is a proper function for such an office, It 
should investigate procedures generally, to see whether the system 
is bad, whether the system is too slow, and to that extent it would 
be, of course, appropriate to look into closed cases, but I am not sure 
whether anyone should go into a pending case and investigate it while 
it is currently before the agency. 

Thank you. 5 

Senator Carrott. Thank you very much, Mr. Cushman. 

Of course, there is no contention here that the Director under title 
I of S. 600 would have any function to perform under 2374 at all, 
because it is a criminal statute, and his power would not be extended 
so far. Ihavn’t heard anybody make that suggestion. 

Now, as to the second point you make, as to whether he could go 
into a pending case, I think it is generally agreed—if I remember 
the evidence—that the question was that in some cases—I remember 
we used the expression that “justice delayed is justice denied”, and 
if cases are pending over years that involve hundreds of millions of 
dollars, which affect whole communities and whole States, nonfeasance 
is almost as bad as misfeasance, wouldn’t you say ¢ 

Mr. CusuMaN. IL agree with that. 

Senator Carroty. And therefore a director could inquire and in- 
vestigate, if he were delegated the power by the Congress, and, there- 
fore, report to the Congress, and again put the spotlight of public 
opinion on the situation because clearly the oversight committees of 
the Congress have that jurisdiction now. You would agree with 
that, wouldn’t you ¢ 

Mr. Cusuman. No question about that. I don’t think I am in any 
disagreement with you on this. I was trying to point out that I think 
you have to be careful when anybody, any person, I don’t care whether 
it is a director or who it is, goes to a specific case, as against—as you 
put it—a group of cases, and asks, “Why has it taken five years to 
decide this particular case?” and it is still pending. It is a fine line, 
but I think there is a certain amount of risk in that—in really moving 
into the substantive treatment of the case. 

Senator Carrotu. I think if there would be some interference in 
procedure, especially in an adversary proceeding, I quite agree. But. 
if there is an adversary proceeding which has been lying dormant be- 
cause they can’t move it, and the litigants have been trying to move 
it and they can’t get a commission to move, therefore who is to move 
it? Now, if we should create this power in a director merely to in- 
vestigate, to say what is holding it up—of course, the committees of 
Congress have gone into it, Appropriation Committees have gone into 
this, oversight committees have been given a responsibility under the 
Legislative Reorganization Act, and some of them have not assumed 
it because of the great pressures of the Congress. 

This testimony is all new about title I, to me, personally; but I as- 
sume from your statement. now—are you now talking for the Attorney 
General in your statement? 
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Mr. CusnHMan. Yes, sir. 

Senator Carroty. We now draw the conclusion that the Attorney 
General is opposed to the enactment of title I of S. 6004 

Mr. CusuMan. No, sir. I think the Attorney General—you read 
several statements earlier this morning, a quotation by the Honorable 
J. Lee Rankin, now Solicitor General, and also by Attorney General 
Brownell. You will recall that when the Department set up this 
Office—I would like the record to show this—we did not go out and 
hunt this thing up. It came to us by reason of two recommenda- 
tions, one by the Hoover Commission and one by the President’s 
Conference. 

Both of them suggested that such an office be put in the Depart- 
ment. Now, the statements by Mr. Rankin and Mr. Brownell clearly 
indicate that this was an experimental office, that it would fill the gap, 
so to speak, until such time as the Congress saw fit to act. And I think 
that is essentially our position. 

I think S. 600, title I of S. 600 could serve a very useful purpose, 
I have tried to suggest here today some of the other proposals which 
might possibly do the same thing. In other words, this office, as I read 
S. 600 merely has the authority which we now enjoy, in the sense that 
it is given no mandatory authority to go into any agency and tell it 
what to do or to change a rule or to adopt a uniform rule or to 
expedite a case, or any of these things. It is patterned, if you follow 
the language of it, fairly closely along the lines of the authority under 
which we operate. And I think it was drawn deliberately along this 
line, because I think there would be a great deal of resistance through 
town to the creation of an agency which could come in, from the out- 
side, and tell them: You do this, or you adopt that. 

I think, as one person put it earlier today, it is a compromise. I 
think it is adequate. We have had no difficulty with our present setup 
in getting information. We have had splendid cooperation. And I 
can’t conceive that this would not pertain to any statutory office. So 
I don’t think it is necessary, certainly not at this time, to vest in the 
statutory office mandatory power. I think we ought to move a little 
bit slowly, a step at a time, and give this statutory office, if it is 
to be created, an opportunity to see what it would do. It certainly 
would be a larger operation than ours. You provide here for—the 
bill provides six officers, total salary of $120,000 for it. And that 
doesn’t even put any “Indians” on the staff, so to speak. 

Senator Carroti. Do you think this office ought to have delegated 
to it the authority to promulgate rules of conduct, of ethics, across 
the board for all agencies? 

Mr. Cusuman. I would have some serious reservations at this time 
of vesting in any office of this type that authority—I am not limiting 
it to ethics, but to promulgating anything which would have the effect 
of saying to the Interstate Commerce Commission or the SEC, “This 
isit.” I thing the approach which has been developed over the years— 
I have tried to reflect it here—is that what we are seeking is an 
office to act cooperatively and in conjunction. Essentially—and the 
original quotation I read—essentially, you have to get this to come 
from the agencies, themselves. But nevertheless, it can be materially 
assisted by an office such as the one we have, which of course is small, 
or by something a little larger. 
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Senator Carroty. What about the concept that we heard this morn- 
ing of the place where complaints can be made on questions of pro- 
cedure? And what about the gathering of the facts from the various 
agencies so as to work out a uniform standard on procedure, where 
there is a serious procedural deficiency which can affect substantive 
rights? And if the agencies don’t correct that procedural deficiency, 
then, if the independent office does not have the power to change it 
themselves at least they should be in a position to make recommenda- 
tions either to the agency or to the Congress, and to tell the Congress 
what is happening. Because, as I read some of these reports, there is a 
general feeling among the public that some of the agencies are not 
fulfilling their obligations under statutory law. 

Mr. CusuMan. Well, you put a twist on the end there. I thought 
you started out to talk about procedure. 

Senator Carrot. Yes, this idea, this procedure. 

Mr. CusumMan. Then you suggested at the end they weren’t fulfill- 
ing their substantive statutory authority. 

Rehator Carrotu. That is by virtue of either not making a rule—— 

Mr. CusuMan. Well, to that extent, if you are speaking of investi- 
gations, we do that, in the sense that we now receive informally, for- 
mally, sometimes, requests from agencies who are in the process of 
developing or modifying or changing their procedures. And they 
come to us and they say: “Can you give us some idea of how we ought 
todothis? Or this is what we want to accomplish? Could you point 
to some other agency that has some procedure which might fit our 
bill ?” 

This is what we do. This is what I think is our really important 
role. 

Senator Carrot. Do you receive complaints from litigants? And 
do you investigate those complaints? 

Mr. CusumMan. We checked this, and we received, to my knowledge, 
one complaint of that kind in the form of a letter, and it went to the 
question of whether or not a particular agency had the authority to 
summarily dismiss a particular proceeding without granting a hear- 
ing. We referred it to the agency and took the position that our 
Office ought not to engage in that type of correspondence; that is, we 
brought it specifically to the attention of the agency. 

Senator Caen. Have you received any complaints about ex parte 
communications on adversary proceedings ? 

Mr. Cusuman. No, sir, none. 

Senator Carroiu. If you did receive a complaint on that, do you 
think your authority is broad enough for you to go into that field? 

Mr. Cusuman. I doubt it. I don’t say it isn’t broad enough in the 
general sense of the word; of course, we could look into it and find 
out if there was some substance or truth to it. We would do that, 
— , if we got one; we never have. I think the concept of our 

ce, the present Office is that it is not really within our function. 
In other words, we are really 

Senator Carrot. The reason I ask that question: Do you think the 
Director under title I should have that authority ? 

Mr. CusumMan. To investigate ex parte communications? 
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Senator Carrot. A complaint coming from a litigant to the Direc. 
tor, saying that there had been, ex parte, some private interference 
in an adversary proceeding. 

Mr. Cusuman. This gets back to the point I was trying to make a 
little earlier, and that is in a case—a hy pothetical case—where this 
occurs, where it is brought to somebody’s attention, in these cases we 
have been discussing here, this goes to the substance, really, it is not 
procedure so much. “T mean it is procedure in the broad sense of the 
word that this is the way it may be done. But the effect of this as 
we point out in some of the briefs the Department has filed, is to af- 
fect the proceeding. It may mean that it all has to be set aside. 

Now, to answer your question, if I can, to have a Director, or any 
other person coming in at that stage and making independently some 
type of investigation to determine, for example, rae or not the 
ex parte communication, in fact, had some influence, I think it would 
be an extension of a concept, and I have some serious doubts whether 
it wouldn’t get him somewhat into the same position of having the 
types of influence which we are now trying to preclude by 2374. 

Senator Carroxty. Well, let’s assume that S. 2374 didn’t pass, 
What I am now thinking of is of a Director as an arm of the Congress, 
an independent agency. There is no sense much in having technical 
procedure if we—to use a very harsh word—if we “gut” substantive 
rights by back-door communication. It seems to me his function as 
an arm of the Congress is not that he could change any decision, but 
that as a sort of a watchdog for the legislative branc ‘h (and may I 
add—the executive branch, too, but especially as a watchdog for the 
legislative branch), he could report what he found to the Oversight 
Committee or the committee having jurisdiction. 

Mr. Cusuman. I see no real problem of his reporting the existence 
of such cases, but I have some question whether he ought to be author- 
ized to go further. 

Senator Carrot. A point was made this morning, and I thought a 
good one, that very often people wouldn’t know to whom to report. 
They won’t report to the agency. But, then where do they report? 
If they could report to someone in authority it would help. Of 
course, they could go to their Congressman, or their Senator. Then 
they could ‘take it up with the Oversight Committee. Although many 
peo le in Washington, D.C., haven't any Congressmen or Senators 
as their direct representatives, I have no doubt ‘they have many con- 

nections which they could go to. The practice seems to have grown 
up (and there is widespread agreement on this—I think you would 
agree with that—from court decisions and from what you read in 
the press) and the question is how to stop it. And, when we stop 
the back-door treatment, then how can we strengthen the agencies 
proceduralwise and constitutionwise. I think you have done a fine 
job here with the small staff that you have. 

Then the point was made this morning: An office with independent 
standing, rather than one under the Department of Justice or the exec- 
utive branch, would be stronger. I don’t know what the feeling is 
about title I, but these folks ‘who have studied it seem to have very 
strong opinions on it. 

It would be my own viewpoint that, if we are going to create such 
an office at all, we ought to delegate certain powers “to it so it can 
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function, not just merely be (as I have expressed it this morning) 
another tier of bureaucracy. I am afraid the Congress wouldn’t 
accept that. But, as I understand you, the Attorney General—and 
you are speaking for him—does not disapprove title I of section 600. 

Mr. Cusuman. No; I think that is an understatement. 

Senator Carrotu. Therefore, is it safe to say that he approves the 
provisions of title I of S. 600, rather than the present system ‘ 

Mr. Cusuman. I am not sure he has quite gone that far. As I 
tried to indicate, I think his position essentially is that he owns the 
present Office because it just sort of logically wound up in his Depart- 
ment as a kind of “where else do you put it” proposition; there is a 
good place, let’s put it there. vit: 
~ Senator Carroty. Now, if I can define that, it isn’t that he is opposed 
to the substance, but you are not quite willing to recommend that 
it be separated from the Department of Justice? __ 

Mr. Cusuman. No, I would not say that. I say if you create such 
an office as S. 600, I think there is general agreement down the line 
that it ought not to be in the Department of Justice. I think it is 
clear from the statements of Mr. Rankin and Mr. Brownell that at 
such time as such legislation is enacted it ought to be independent 
from the Department of Justice. As was pointed out this morning, 
we have administrative procedures within the Department of Justice. 
More than that, we have, as you know, responsibility for litigation. 
I think there isn’t any difference of view on that point, that if you 
create an office such as S. 600 provides, then I think it is axiomatic 
that it ought to be outside of the Department of Justice. 

Senator Carroti. Then if—and the reason I press this is that your 
answers to this are very important. And we would like to have you 
come back again. This is going to go on for some time. When we 
recess this hearing we will not be about to report out a bill. It will 
be very thoroughly explored. It will be very helpful for this com- 
mittee to know that the Attorney General, head of the Department 
of Justice, is in favor of the proposal, is advocating the proposal by 
the American Bar Association with reference to title 1 of S. 600. 
Can you give us that assurance here today ? 

Mr. CusnMan. I think, generally speaking, yes, but I would not 
want to make a categorical statement because, as I pointed out here, 
we are still operating on this temporary basis. I think—I hope cer- 
tainly that our second annual report will indicate maybe a little more 
what this type of office can do. We are collecting statistics. There 
has been general agreement that some of these statistics which we 
collected in the first annual report have been helpful. 

Now we have expanded this study. But I think we ought to have 
areading. It is not like creating an office comparable to the Admin- 
istrative Office of the United States Courts, because that agency has 
housekeeping functions, it is a budget office, it has got’ all kinds of 
functions, decides what court gets air-conditioning and which one 
does not. So you are really talking here in terms of a factfinding, 
study-type group, as I read it; at least that is what I read in S. 600, 
essentially the function we are performing. 

Now, how big, not how independent, but how big a group is needed 
to provide this, I am not prepared to state. As I indicated earlier, 
the Judicial Conference here, and the Federal Bar Association have 
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both indicated that possibly some type of re-creation of a permanent 
conference on administrative procedure could fulfill this need. If 
we were to associate our staff with such an operation, represented by 
the 21 or 30, or whatever there are, agencies which ought to be in such 
a conference, if we had maybe a very small increase in staff, if we 
had working subcommittees, that type of thing, it is not inconceivable 
to me that a great deal of what you have in mind by way of S. 600 could 
be accomplished through that type of voluntary program which could 
well be productive and fulfill a need. , 

I am not prepared to draw any hard conclusion, that is the point I 
am trying to make in this long answer. 

Senator Carrott. Did you hear Mr. Bicks’ testimony the other 
day? ; 

Mr. CusuMman. I read it, sir. I was unable to be here. 

Senator Carroti. Well now, the Attorney General, through his 
representatives in the courts, has taken a very firm position, which I 
commended here, openly, and publicly, on this question of ex parte 
influences. 

Mr. Cusuman. He feels very strongly about it, sir. 

Senator Carroti. Yes. To me, at this point, this is the nub of the 
issue. The executive branch of Government and the independent 
agencies should enforce this concept on adversary proceedings—what- 
ever person or branch of Government is involved. We have now, I 
think, had sufficient indication, certainly substantial evidence, that 
that is a widespread deficiency, that customs of ex parte influences 
have grown that we ought to stop. The court decisions have stopped 
it in cases brought up to the courts. 

If we can have some agency moving in on the “ex parte” problem 
as a watchdog, this would help. 

But this agency inaction, this nonaction is another tremendously 
important field, and I do not know how the Congress, can best deal 
with it, although it can stop it, of course. 

Mr. CusuMan. I would like to comment on that. 

Senator Carrot. But the fact is that it has not stopped it. I 
think that notwithstanding the fine work of your office, you have not 
stopped it, either. I do not mean you as an individual. I mean you 
collectively. The Department of Justice has not stopped it. The 
Congress has not stopped it. Somebody has got to stop this thing. I 
have been reading the reports from the Appropriations Committee, 
and perhaps the Congress itself is to blame. You may comment. 

Mr. Cusuman. The thought I had on that was this, briefly—when 
you create a new agency, and we just created two with respect to space, 
when they first start out they are operating very largely in the legis- 
lative field. This was true of the Interstate Commerce Commission 
back in 1887. When it gets into an industry and it starts its regula- 
tion, it functions for many years largely as a delegate of the Con- 
gress, making rules and so forth. 

Now, as the industry stabilizes, take the Interstate Commerce Com- 
mission, the agencies are no longer, with rare exceptions, out conduct- 
ing tremendous new inquiries into rules and regulations. They are 
down into the area now, even though it may be technically in the terms 
of rulemaking, they are deciding how much can Joe Smith charge— 
what is his rate for moving coal from York, Pa.,to Miami? And what 
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they decide in that type of proceeding is likely to affect him pretty 
directly. 

Now this grew up in the background of the legislative atmosphere, 
where it was a free give-and-take proposition. “I am not de fending 
this, I am just trying to give a little insight as I see it as to how this 
thing comes about. So you start with a fundamentally legislative 
function, then as the agency grows and matures, it swings over so that 
it becomes largely an adjudicating function. Yet ihe practices, the 
procedures of tite legislature kind ‘of keep hanging : long with it, if I 
can use that expression. 

I think that explains to some extent what you are referring to here. 
I think it is important to remember in the case of these spar © agencies 
which are now Just coming into being, that their role for the time being 
and for some time will be to establish agencywide patterns, legisla- 
tive functions, but presumably if they follow the patter n of the other 
agencies, eventually they are going to get over into the quasi-judicial 
functions. 

This is one of the problems you have when you try to reach these 
things in terms of trying to define across the board where the line 
should be, where you ought not to be permitted to—where you either 
should or should not permit certain types of conversations. 

Senator Carroti. As Senator Douglas said the other day, and as 
many of the leading writers on this subject feel, these agencies were 
set up to take some of the burden off the Congress, in protecting the 
public interest, in regulating certain industries. The general feeling 
seems to be today not only that are the regulating agencies not regu- 
lating the industries; but that, at least sometimes, the industries which 
they are supposed to regulate are regulating the agencies. Irrespec- 
tive of whether that is a fair observation or not, ‘whenever there is 
inaction, nonaction, for many years in cases of vital importance to the 
public interest, it seems to me there is something wrong somewhere. 
That is why I continue to use the word “‘y ratchdog” in asking whether 
title I would grant enough power to the new agency. It would seem 
to me that the‘ “watchdog” agency would be helpful to us as we try to 
penetrate the underbrush of this jungle which has grown up around 
us. And, this is the concensus of opinion among the students in this 
field. ‘This is no reflection upon the work you have had to do. The 
problem is more than mere technical treatment of procedure. It is the 
question of really pointing the way where we are going in a:!minis- 
trative proc edure and seeing how we are going to straighten out the 
predicament in which some people think we find ourselves in this field. 

Senator Hart, do you have some observations ? 

Senator Hart. Mr. Cushman, I thank you very much for tl ~ state- 
ment you have made, and additionally for your informal ¢ :ment. 
As may have been noticed, I was curious about the fenetind of your 
Office, the experience you had had, what had been done to implement 
it, because only by a fairly decent knowledge on our part of the effec- 
tiveness or the limitations of the existing ‘Office can we intelligently 
evaluate the a. to have something new and better. I think it 
helped very much. I think you have also reminded us of soinething 
which m: ny times we are inclined to for get, that there are agencies 
and agencies. Your last discussion almost was a shar p reminder of 
that, and it emphasizes, again, I think, the desirability of our trying 
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to develop a manageable, understandable definition of what is an 
adjudicatory function if we are ever going to live with S. 2374. It 
is a “horse” in one agency and it is not in another. 

As to a minor matter in your prepared statement: I take it you 
think that uniform admission of attorneys at law to practice before 
Government agencies is a desirable thing ? 

Mr. Cusuman. Yes, sir. 

Senator Harr. And your Office recommended it? 

Mr. CusuMan. Yes. 

Senator Harr. And you were six-tenths successful, or something 
like that ? 

Mr. Cusuman. Yes. 

Senator Harr. If S. 600, title I, is on the books, so far as the limit 
of the language is concerned, would you be able to do any more about 
the four-tenths that did not adopt your recommendation than you 
are now? 

Mr. Cusuman. Not in my opinion. I have studied S. 600. 

Senator Harr. That is the way I read it. 

Mr. Cusuman. And I think I tried to indicate in my prepared 
statement that with the exception of—well obviously the Federal 
Register function and possibly the complaints, although it depends 
on what you really mean by investigating complaints, because we are 
in the troubled areas daily with people who have problems, to the 
extent they want to bring them to us, but with those exceptions I tried 
to point out that I view the functions and my responsibilities and the 
order under which I operate as conferring substantially all of the 
authority contained in section 110(b). 

Senator Harr. My question might have implied, but I do not want 
to leave the implication unchallenged, that there is not a great deal 
of merit in the proposition that merely the creation of the independent 
agency, with its authority to acquire reports, might give greater oomph 
to the suggestions that you might make. I recognize that to be a 
possibiliy, a very likely one, but I think we should realize that S. 600, 
as drawn, looking at that one little specific example that you have 
given us—it is about the first specific thing we have been able 
to get our hands on—that there would not be any difference as far as 
the language of creating these two offices, whether we have S. 600 on 
the books or your present authority. 

Mr. Chairman, do we have in the record the formal document creat- 
ing the Office of Administrative Procedure? I would suggest that 
the record contain it. 

Senator Carrot. We have here—this is the annual report of the 
Office of Administrative Procedure, 1957, and on page 4 of the table 
of contents we have order 142-57, Office of the Attorney General, 
Establishment of Office of Administrative Procedure. This is dated 
February 6, 1957, signed Herbert Brownell, Jr., Attorney General, 
22 Federal Register 988, 998. Let me ask the witness: Is this the 
document that creates the Office which you hold? 

Mr. Cusuman. Yes sir. It is on Roman “five” at the bottom of 
the page? I think you said “four.” 

Senator Carro.u. Five it is; yes. 

Mr. CusuMan. Yes, sir; that is it. 
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Senator Carrott. We will make that a part of the record, insert 
that in the record at this point. 
(The document is as follows:) 


OFFICE OF THE ATTORNEY GENERAL 
[Order 142-57] 
ESTABLISHMENT OF OFFICE OF ADMINISTRATIVE PROCEDURE 


Establishment of Office of Administrative Procedure——1. There is hereby 
established in the Department of Justice an Office of Administrative Procedure 
which shall be a component of and under the administrative supervision of the 
Office of Legal Counsel. 

Director.—2. The Office shall be headed by a Director who will act in an 
advisory capacity in carrying out the purposes of the Office. 

Purposes of the Office—8. With a view to achieving improvements in adminis- 
trative procedures within the executive departments and agencies of the Federal 
Government, the Office shall: 

(a) Carry on continuous studies of the adequacy of the procedures by which 
Federal departments and agencies determine the rights, duties, and privileges 
of persons ; 

(b) Initiate cooperative efforts among the departments and agencies and their 
respective bars to develop and adopt so far as practicable uniform rules of 
practice and procedure ; 

(ec) Collect and publish facts and statistics concerning the procedures of the 
departments and agencies ; 

(d) Assist departments and agencies in the formulation and improvement of 
their administrative procedures. 

Cooperation by Departments and Agencies, the Bar, and other interested 
persons.—4. The Director, in consultation with the Attorney General, is au- 
thorized to make appropriate arrangements for securing the cooperation and 
advice of representatives of the departments and agencies, the bar, and other 
interested persons in connection with the performance of his duties. 

Reports.—5. The Director shall render an annual report for circulation to the 
departments and agencies, and such other reports as the Attorney General 
may from time to time request. 

Dated: February 6, 1957. 





HERBERT BROWNELL, Jr., 
Attorney General. 


[22 F.R. 998] 

Senator Carrot. While we are on this subject, because we probably 
will not bother you again, but I observe you are not in favor of title 
4 of S. 600? 

Mr. CusumMaANn. I have some reservations; yes, sir. 

Senator Carroti. Now, with reference to title 3 you also have some 
reservations, although you say that you prefer that the subcommittee 
be guided by the views of others. This is the one that has to do with 
the Civil Service Commission. 

Mr. Cusuman. Title 3 has to do with the legal career service. 

Senator Carrot. Yes. 

Mr. Cusuman. Yes, sir. 

Senator Carrot. Are you speaking for the Attorney General on 
that matter ? 

Mr. Cusuman. I believe you have his comments. I refer to them 
in footnote 6. They appear in the report of the Senate Committee on 
the Judiciary, Federal Administrative Practice Reorganization Act. 
The one you have been reading from on 8. 932, the report of the De- 
partment of Justice on S. 932, which is an identical bill. His views 
on titles 2,3 and 4 appear there. 
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Senator Carroiu. Well, has that position changed? This com. 
ment was made May 15, 1958. Has there been any change in that 
position? I will not press you on that. 

Mr. CusuMman. I modified the position slightly with respect to 
hearing examiners. You will notice that the report at that time, on 
title 2, said in a sense that we thought it ought to be left to the Civij 
Service Commission because it had the personnel and the experience, 
I think—I am not differing from that, 1 am merely adding to it, put 
it that way, by saying I think it ought to be thoroughly reexamined. 

Senator Carroiu. So that the present position of the Attorney 
General is that he is not in favor of title 2 as drawn ? ; 

Mr. Cusuman. I think that is a fair statement, yes, sir. 

Senator Carro.u. Is that a fair statement, that he is not in favor of 
title 3, as drawn? 

Mr. CusumMan. He did not take a position on it then. He indicated 
the matter was under consideration. As I indicated in my statement, 
it is not within my responsibility and I do not think I ought to try 
to state the departmental position on title 3. 

Senator Carro.u. I agree with you because on page 101 of this re- 
port on the Federal Administrative Practice Reorganization Act the 
Attorney General says that the Department of Justice is therefore 
not now in a position to comment concerning the provisions of title 3. 
I want to know—that report was May 15, 1958. Do you know whether 
or not he has changed his opinion on that? 

Mr. Cusuman. I do not. 

Senator Carrott. Judge McDonald, do you have any questions? 

Mr. McDonatp. No, Mr. Chairman, I do not. 

Senator Carroti. Mr. Bolton-Smith ? 

Mr. Botron-Smiru. Just one, Mr. Chairman. 

Mr. Cushman, does the Civil Service Commission use lawyers or 
nonlawyers in grading the jobs 

Senator Carrott. Would you speak up, Mr. Bolton-Smith? We 
cannot hear you. 

Mr. Bottron-Smirn. Yes. 

Does the Civil Service Commission use lawyers or nonlawyers in 
grading the jobs of hearing examiners ? 

Mr. Cusuman. I do not frankly know the answer to that. 

Mr. Botron-Smiru. Thank you. 

Mr. Cusuman. I could guess, but I would rather not. I could 
find out and supply it for the record. 

Senator Carrot. Mr. Kennedy, do you have any questions? 

Mr. Kennepy. No,I donot. Thank you. 

Senator Carroty. One further question: Let us assume that the 
Congress saw fit to create this Office under title I, and if you were 
called on to administer that Office in view of your experience in tlus 
Office, do you think you ought to have more powers than are con- 
tained in title I now! Should they be more sharply defined? For 
example, the power to investigate, do you think you ought to have the 
power of subpena ? 

Mr. Cusuman. No. My view on S. 600 is that the success or failure 
of that kind of an operation, factfinding, studying, advising, is not 
going to be increased by giving it mandatory authority or subpena 
power or the kind of authority to say: “Not only have I thought up 
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a good rule, but you adopt it.” I think essentially what we have been 
talking about over the years in this field is an oflice which works 
cooper: natively, which contempl: ites that you can get together and you 
bring in—you have a committee provided for here, representatives 
from agencies. They sit down and they talk about the problems and 
th ey work them out. 

Senator Carroti. The difficulty, if I may interrupt, is that you are 
talking about cooperation and I am talking about a watchdog operation 
as an arm of the Congress, not seated over here as an ollice in the 
Department of Justice, you see, but as a watchdog operation, to reach 
oe wo or three items that I have mentioned here to you. 

Mr. CusuMan. Well, to that extent, sir, I do not think 8. 600 accom- 
plishes what you have in mind, if I may put it that way. 

Senator CarnoLu. You heard the testimony of some of these men. 

I gathered from Mr. Sellers that there was ample power in title I 
for them to investigate, to move into this field and function as a 
watchdog. That was my impression of his testimony. I thought it 
was much broader than the authority that you now possess, which 
is strictly based on cooperation, is it not? 

Mr. CusHMAN. Yes, sir; no question about that. 

Senator CarroLti. Now, what I am asking is when we think in terms 
of authorizing a watchdog operation should we extend the power 
more than is contained in title I now? 

Mr. Cusuman. I would not, sir, but I would also answer your 
question by saying that—and I do not want to restate the American 
bar’s position, they have stated it excellently here—but the only lan- 
guage which Mr. Sellers referred to, which he looked at as though it 
conferred some kind of mandatory authority, is the provision “that 
these agencies shall appoint a liaison officer and they shall provide 
information. 

Now, supposing they do not? ‘There is nothing in this section to 
enforce it—and the rest of it—this is just one provision. You run 
down through title 110(b), it talks about continuous studies and mak- 
ing recommendations, it talks about initiating consultative and co- 
operative efforts, it talks about furnishing assistance and advice, it 

talks about examining dockets, securing information, preparing statis- 

tical data, reports. There is no question, as a practical matter, that a 
director is going to secure the information. We have had no difficulty. 
These agencies are not trying to hide all this stuff. They operate by 
and large i in a goldfish bowl. This information is available. 

Senator CarroLy. W ell, if there is no need for a change in the situa- 
tion, why create the office / ? If there is no backlog of these cases which 
we read in the record, what is the reason for the office? If you say 
they are operating in a goldfish bowl, why the court decision against 
ex parte communication, why the feeling of the American Bar Asso- 
ciation and of others that there is a need here to strengthen the sys- 
tem? (1) To close the back door; (2) to open up the ‘procedures so 
as to move some of these cases. I am saying—and this is no criticism 
of your office—that you really have not removed any of these backlogs 
in some of these important cases, have you? 

Mr. Cusuman. No, sir, but take S. 600, it would provide authority 
to investigate, say, go into a specific agency where you have a big 
backlog. You can find out what it is “that makes these things go 
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slower than they should, maybe you can resolve procedures for expedit- 
ing them, maybe the pretrial conference type thing will work in some 
of these agencies. As you know, on that Judge Kaufman recently 
made an excellent statement. That is one type of thing. But you 
are talking here of an administrative procedure generally and not so 
much in terms of why was it that somebody’s application for such 
and such took 4 years? This is one case. What you can do is you 
can go and look at one case and pull it out and ask an agency why did 
you not get this thing done sooner? They can pull that one out, 
maybe put it ahead, maybe dispose of it promptly, maybe satisfy the 
complaint, but this is one case. We are talking about, as I under- 
stand it, a system, and what we are looking for in S. 600, what I hope 
our office is looking for, is the areas where the system, itself, can be 
improved. 

Duabiee CarroLu. We are talking about hundreds of cases. 

Mr. CusuMan. I agree with that. We have the figures on these 
cases, 

Senator Carrot. Involving hundreds of millions of dollars and 
the question is how to get this off a dead center so there will be some 
action taken, because we know what inaction and nonaction does, 
as I have said before. It is bad enough to have back door influence, 
Lord knows that, that is bad enough, but to have coupled on top of 
it nonfeasance. And so, my question is: How do you set up a group 
to go in there and open this thing up? I agree that there is ample 
jurisdiction in the Congress. But how should it be exercised? The 

uestion it seems to me as I read about this, is whether just to set up an 

ffice of Administrative Procedure, to go through some of these func- 
tions and to get reports and statistics, and put a few screws here and 
there, in procedure is meaningless, unless we strike at the roots. 

Mr. Cusuman. Are not the roots the procedures? I mean, essen- 
tially. That is, if as a practical matter a particular agency cannot 
routinely get rid of some of its business under 3 or 4 years, then 
there is something wrong, probably, with the procedure. 

Senator Carrot. It may not be the procedure at all that is wrong. 
You can have excellent procedures. As we know from the testimony, 
your agency procedure can be excellent but if you are not bound 
by the record in adversary proceedings, if you are going to get evi- 
dence from outside, political influence, what good are the procedures? 
By the same token, you can have excellent procedures, but unless 
you can expedite action on cases to be eae, what difference does 
it make about procedures? I am afraid this is the growing concept 
of the administrative agencies. This is just no longer rumor, be- 
cause the courts have spoken. 

Now, because the courts have spoken and the Congress now knows 
about this, the public knows about it. Then, the question is: “What 
are we going to do about it?” Frankly, as I read this bill, and as 
we discussed this matter, we thought we would talk about title I to 
see if this is a method of licking the problem. 

S. 2374, which we have discussed, is not my bill, it is the American 
Bar Association bill. That is why we asked this morning about 
the different types, and the different natures of adversary proceed- 
ing, and how far this goes across the board, and how deep it goes. 
You have been very, very helpful, Mr. Cushman. 


~- OF SNS @ 


— 


ie 
P. 


ad 


ws 
vat 
as 


an 
put 


eS. 


ADMINISTRATIVE PROCEDURE LEGISLATION 231 


We appreciate your coming here and your patience, and as we 
get more information we would like to have you come back. 

Mr. Cusuman. Thank you, sir. We are down the street. Any 
time. 

(The prepared statement of Mr. Cushman is as follows:) 


PREPARED STATEMENT OF JOHN F.. CUSHMAN, DIRECTOR, OFFICE OF ADMINISTRATIVE 
PROCEDURE 


I appreciate this opportunity to appear today and to testify on S. 600, with 
particular reference to title I, which would establish an Office of Federal Admin- 
istrative Practice with functions similar, in many respects, to those of the Office 
I head. 

My plan is first to sketch briefly the history culminating in the establishment 
of the Office of Administrative Procedure in the Department of Justice; second, 
to describe the functions and some of the major activities of the Office; and, 
finally, in the light of this experience, to draw some conclusions which may be 
of help to the subcommittee in determining whether there is a present-day need 
for creating by statute an Office such as that contemplated by title I. 


1. ESTABLISHMENT OF THE OFFICE 


The first formal action, insofar as Federal agencies are concerned, recom- 
mending the creation of an Office of Administrative Procedure was in 1941. One 
of the principal recommendations of the Attorney General’s Committee on Ad- 
ministrative Procedure was that there be established, by law, an Office of Fed- 
eral Administrative Procedure, to be headed by a three-member Board, consisting 
of a Federal circuit judge, the Director of the Administrative Office of the U.S. 
Courts, and the Director of the new Office. The Board was to examine critically 
the procedures and practices of the agencies which might bear strengthening or 
standardizing, to receive suggestions and criticisms from all sources, and to 
collect and collate information. It is interesting to note the reasons then given 
for establishing such an Office: 

“The vigor of porcedural reform and the alteration of existing practices de- 
pend perhaps not so much on forces outside the agencies as on the agencies 
own sensitivity to the need for self-criticism and improvement; nevertheless, im- 
provements may well be stimulated by an organization especially qualified to 
perceive existing defects and suggest correctives” (S. Doc. 8, 77th Cong., 1st sess., 

. 128). 
In 1942, Mr. Robert M. Benjamin, following an extended study, recommended 
such an office for the State of New York. California, following a 1944 recom- 
mendation, created a division of administrative procedure in 1949. However, it 
was not until after the Administrative Procedure Act became law that the pro- 
posal for a Federal office again received serious consideration. 

In 1949, the Commission on Organization of the Executive Branch of the 
Government (first Hoover Commission) recommended “that the Administrative 
Management Division of the Office of the Budget should, with the aid of care- 
fully selected legal consultants, suggest ways and means to improve and thereby 
reduce the cost of disposing of business before administrative agencies” (H. 
Doc. 116, 8ist Cong., 1st sess., pp. 10-11). 

Then, in 1953, you will recall, the President called a Conference on Admin- 
istrative Procedure, designating now Chief Judge E. Barrett Prettyman to be 
Chairman. This Conference, with a total of 75 members and delegates, and after 
nearly 2 years’ work, made 35 recommendations concerning ways and means to 
improve administrative practice and procedure. Of the two recommendations 
made to the President, the first was for the establishment of an Office of Ad- 
ministrative Procedure in the Department of Justice under the supervision of the 
Attorney General.’ 

Subsequently, as you know, the Commission on Organization of the Executive 
Branch of the Government (second Hoover Commission), in its report on Legal 
Services and Procedure, made the following recommendation : 

“An Office of Legal Services and Procedure should be established within the 
Department of Justice to assist agencies in simplifying, clarifying, and making 





2The second recommendation was for a statute authorizing the filing of an abbreviated 
record. See Public Law 85-791, Aug. 28, 1958 (72 Stat. 941). 
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uniform rules of substance and procedure; to insure agency compliance with 
statutory public information requirements; and to receive and investigate com- 
plaints regarding legal procedures and report thereon to the authorities con- 
cerned” (recommendation 49, report, March 1955, p. 84). 

Acting on these recommendations, the Attorney General, on December 4, 1956, 
announced the establishment of an Office of Administrative Procedure in the 
Department of Justice, naming the Honorable J. Smith Henley as its first 
director. 

2. FUNCTIONS AND ACTIVITIES 

In setting forth the functions of the Office, the Attorney General followed al- 
most verbatim the recommendation of the President’s Conference. Thus, in 
relevant part, the departmental order provides: 

“With a view to achieving improvements in administrative procedures within 
the executive departments and agencies of the Federal Government, the Office 
shall: 

“(a) Carry on continuous studies of the adequacy of the procedures by which 
Federal departments and agencies determine the rights, duties, and privileges of 
persons: 

“(b) Initiate cooperative effort among the departments and agencies and 
their respective bars to develop and adopt so far as practicable uniform rules 
of practice and procedure; 

“(e) Collect and publish facts and statistics concerning the procedures of the 
departments and agencies; 

“(d) Assist departments and agencies in the formulation and improvement of 
their administrative procedures.” (Order No. 142-57 ; 22 '.R. 998, Feb. 6, 1957.) 

The Office, in keeping with its experimental status, has consisted from the be- 
ginning of a Director, two staff attorneys, and two secretaries. To assist in 
earrying out its responsibilities, however, each of 48 departments and agencies 
has cooperated with the Office by designating a responsible staff officer to main- 
tain official liaison. Thus, while the Office itself is small, the liaison officers 
provide a direct point of contact with each agency and a source from which we 
receive current information relating to major activities of general interest. In 
addition, much of our work is done by informal face-to-face meetings with mem- 
bers of staffs having particular problems under circumstances which permit the 
full and free exchange of views and ideas of mutual benefit. The Office is also 
in frequent contact with the administrative law sections of the American and 
Federal Bar Associations, and with other bar groups, organizations and in- 
dividuals interested in improving Federal administrative procedure. 

‘To provide some indication of the workload of the Office, during the first year 
of operation it participated in 69 intradepartmental studies and assignments, 
22 rulemaking studies affecting one or more departments and agencies, and proc- 
essed 29 special assignments. Last year, it handled 117 assignments falling into 
the following general categories: 43 reviews of legislative proposals, 23 special 
assignments, 21 interagency studies and advisory opinions, 14 rulemaking pro- 
ceedings, and 16 interagency conferences. 

The rage of these assignments extends from study and advice with respect to 
possible change in one rule to the revision or preparation of rules for the conduct 
of agency hearings. They include assistance in the drafting of legislation and 
the providing of views on the form and legality of such proposals. It should be 
emphasized here that, while no agency is required to seek our advice, and when 
sought it is advisory only, a most significant development, in my opinion, has 
been the frequency of requests for the services of the Office. 

Let me cite a few illustrations to give more concrete meaning to these figures. 

One of our responsibilities is to initiate cooperative efforts to develop and 
adopt, so far as practicable, uniform rules of practice and procedure. An early 
recommendation of the Office was a proposal that all agencies dispense with 
formal admission procedures for attorneys and adopt in lieu thereof a proposed 
uniform rule which would make eligible to practice any person who is a member 
in good standing of the bar of the Supreme Court o fthe United States or of the 
highest court of a State, territory, insular possession, or District of Columbia 
and is not under a court order suspending, enjoining, restraining, disbarring, 
or otherwise restricting him in practicing law. This study was undertaken 
because it was said, in 1938, that a lawyer who chose to qualify himself for 
general practice in the District of Columbia would be required to file 14 appli- 
cations, obtain 10 clerk certificates and 1 personal certification of a judge, 
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submit to 7 investigations as a character, take 1 examination, take 14 oaths, 
enter his name on 14 rolls, and be subject to discipline by 23 or more agencies.’ 

At the time our recommendation was circulated in 1957, 10 agencies still 
retuined formal admission procedures. Since then, six agencies, the General 
Accouting Office, the Federal Communications Commission, the Civil Service 
Commission, the Post Office Department, the Subversive Activities Control 
Board, and the Immigration and Naturalization Service and the Board 
Immigration Appeals have adopted the substance of the proposal.* 

In this same area, a survey was undertaken and it was determined that 21 
of 53 agencies have put to some use the recommendations of the President’s 
Conference directed to them. We have since anaiyzed existing agency rules 
respecting six of the nine illustrative uniform rules recommended by the Presi- 
dent’s Conference. On the basis of this information we are about to initiate 
a study to determine whether or not the agencies would be willing to adopt 
these rules, and, if not, the reasons why they do not meet agency requirements. 

An example of the advisory assistance provided in connection with the formu- 
lation of agency procedures is the work of the Office in helping to develop hearing 
procedures for the St. Lawrence Seaway Corp. As you know, among the duties 
of that corporation is the establishment of teils on the seaway. The Office not 
only provided, at the request of the corporation, certain advisory opinions 
concerning the type of procedures required, but a member of the staff partici- 
pated in the formulation of its hearing procedures. 

Another function of the Office is the collection of statistics. Our 1957 annual 
report is largely devoted to tables setting forth volume and time statistics with 
respect to the hearing examiner phase of administrative proceedings in the 21 
departments and agencies which regularly employ APA section 11 ex:miners. 

In the 1958 annual report we have carried this study forward. In addition, 
we expanded the study to include certain basic statistics relating to the period 
prior to the assignment of proceedings to hearing examiners and to their pro- 
eessing by the agency after disposition by hearing examiners. So far as we 
are aware, this is the first time that there has been brought tegether 
] 


of 


r in one 
place an overall picture of the number of proceedings currently handled by the 
administrative process and a breakdown with respect to type and lcugth of time 
required for the processing.* 

A final word about our functions. As a component of the Office of Legal Coun- 
sel, the views of the Office are regularly sought in connection with legislative 
proposals bearing on administrative practice and procedure referred to or 
emanating from the Department of Justice. In the interest of uniformity, we 
have made every effort to review all legislative proposals of this kind, no 
matter what their source. We do not comment on policy or the merits of the 
proposals, but only on the procedural aspects, such as whether they are con- 
sistent with like procedures in other agencies and with the Administrative 
Procedure Act. Our views, together with those of other divisions in the De- 
partment, are, of course, forwarded to the Congress under the usual procedure, 
although in some cases we provide informal advice directly to the agency 
concerned. 

3. 8. 600 

Over the years, a conclusion which has been reached by many students of 
procedural problems is that elimination of unnecessary delay, expense, volume 
of records, and the general improvement of administrative proceedings might 
best be accomplished by some central office acting in concert with the agencies 


*Bar Association of the District of Columbia Committee on Administrative Practice, 
“Admission to and Control Over Practice Before Federal Administrative Agencies, 1938.” 

* Retaining admission procedures for attorneys are the Interstate Commerce Commis- 
sion, the Treasury Department, the Veterans’ Administration, and the Patent Office (patent 
cases). 

‘This study is limited to proceedings which in normal course are assigned to examiners 
under the Administrative Procedure Act. As an illustration of some of the statistics 
compiled, it was found that at the beginning of fiscal year 1958 there were 16,582 pro- 
ceedings of all types in process before the 21 reporting agencies, that 32,783 proceedings 
were commenced or reopened during the fiscal year, that 25,824 were closed during that 
time, leaving a balance of 23,541 proceedings still pending on June 30, 1958. 

It should be noted. however, that while almost 7,000 more cases were pending at the end 
of the year, 5,473 of these were appeals from benefits rights determinations in the Social 
Security Administration due to the extersion of disability insurance benefits under the 
1956 amendments to title II of the Social Security Act. Indeed, of the 23,541 proceedings 
pending at the end of the year, 14.355 were social security cases. Eliminating these cases 
from the figures, there were 9,186 proceedings pending at the end of the year, which repre- 
sented an increase of 1,486 over the number pending at the beginning of the year. 
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themselves. I am convinced, on the basis of operations to date, that an Office 
of Administrative Procedure can and does perform useful functions and that 
it would be a step backward to abandon such an office. Thus, assuming that 
there is to be on a continuing basis an Office of Administrative Procedure, the 
question arises whether the existing Office provides a satisfactory framework 
for carrying forward work in this area, or whether a statutory office such as 
that contemplated by title I of S. 600 should be created. In treating this 
subject I should first like to discuss title I, standing alone, and then to consider 
the functions which would be vested in the Office under the remaining titles 
of the bill. 

Section 110(b) sets forth nine duties of the Director of the Office of Admin- 
istrative Practice. Seven of these are functions which the present Office 
possesses and as to which we have already undertaken studies. Thus, the 
existing Office is charged to study continuously the adequacy of procedures, to 
develop, where feasible, uniform rules, to furnish advice upon request, to exam- 
ine the state of dockets and prepare statistics, and to make recommendations 
respecting separation of functions. (Compare secs. 110(b) (1)—-(4), (6), (7), 
and (9).) However, we have no authority to investigate complaints (see. 
110(b) (5) ), and while we are in touch from time to time with the Federal Reg- 
ister Division, we have, of course, no responsibility over its duties and functions 
(sec. 110(b) (8) ). 

Section 110(c) would require the agencies to furnish the Director with in- 
formation and to designate a liaison officer. As previously pointed out, each 
agency has designated a liaison officer, and, I would add, no difficulty to date 
has been encountered in securing such information as we have requested. 

Section 110(d) specifies a number of special studies to be undertaken by the 
Director. In the terms stated, we have not as yet undertaken any of these 
studies, but there would appear to be no reason why we could not, subject to 
staff limitations. For example, the Office might appropriately study the feas- 
ibility of a loose-leaf reporter system, the adequacy of agency law libraries or 
the adequacy of procedures for multiparty proceedings. Looking, then, to 
title I, the existing Office could perform the duties therein described with the 
exception of the complaint function and those of the Federal Register Division. 

As long as the operation is run on a relatively small scale, there are a number 
of advantages in retaining the present setup. 

First, to quote from my predecessor : 

“Being a small and experimental group, we have been affected in many in- 
stances, I think, by being associated with the Department of Justice. That is, 
the Department certainly has more prestige than our little Office would have 
had sitting out in left field somewhere.” ° 

Second, we have not had to incur housekeeping expenses, such as rent, library, 
and other incidentals. Thus we are able to stretch a long way our budget 
of approximately $50,000. 

Third, the fact that we are small has helped to alleviate fears in some quar- 
ters that an outside agency, even though possessing only advisory powers, might 
interfere with the substantive operations of an independent agency. 

On the other hand, obviously a larger office, with a larger budget, could under- 
take a greater variety of studies and could conclude them faster. Certainly the 
Office, as presently constituted, could not take over the responsibilities of the 
Federal Register Division, assuming the transfer of those functions to such 
an office is feasible. Nor could the present Office collect statistics comparable 
to those maintained by the Administrative Office of the U.S. Courts. 

Another factor may be relevant to determining whether a statutory office with 
the powers described in title I should now be created. The judical conference 
of this circuit and the Federal Bar Association have recommended the establish- 
ment of a permanent Conference on Administrative Procedure, with appropriate 
agency and other representation. Both of these recommendations have sug- 
gested that the Director of the Office of Administrative Procedure have an official 
status in the conference, perhaps as Executive Secretary. The judicial confer- 
ence recommendation also looks to possible legislation and an interim committee 
has been appointed to study the matter. Assuming the establishment of a perma- 
nent conference along these lines, it could well be that most of the objectives of 
title I could be accomplished by such a conference at a relatively small cost. 


5 Hearings before a subcommittee of the Committee on Government Operations, House 
of Representatives, 85th Cong., 2d sess., p. 24. 
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I turn now to the functions which titles II, III, and IV would vest in the Office 
of Administrative Practice. 

At the outset it may be stated that if an Office of Administrative Practice is 
to be charged with authority over hearing examiners or “hearing commissioners,” 
a “legal career” service, and be required to maintain a roster of attorneys eligible 
to practice before agencies, to investigate certain complaints, and to bear some 
of the expenses of disciplinary proceedings, then nothing short of a new agency, 
or the creation of a large new division in some existing agency, would seem to 
suffice. 

The Department has already expressed views on titles II, III, and IV. 
Briefly, the Department expressed the view that a more orderly administration 
of hearing examiners would be likely to result from leaving jurisdiction over 
them in the Civil Service Commission, which has the organization and experience 
required in personnel matters. My present feeling is that the subject of hearing 
examiners, in view of the importance of their role in the administrative process, 
requires thorough reexamination. For example, under present procedures, in 
some agencies examiners are little more than masters who preside over hear- 
ings; in other agencies they make recommended findings of fact and conclusions 
of law; in still others they prepare initial decisions which normally become the 
decision of the ageney, while in others their decisions are almost always appealed 
to the agency. In this connection title II should be considered in the light of 
§. 1070, since the revisions to the Administrative Procedure Act encompassed in 
that bill affect substantially the status of hearing examiners. In any event, as 
long as the ultimate responsibility for adjudication and rulemaking is vested in 
the agency, it would not seem desirable, in my opinion, to take away from the 
agency too much authority over its hearing examiner corps. 

As to title III, there is, I believe, substantial agreement for the need for 
strengthening the legal career service. However, this is a subject on which I 
would prefer that the subcommittee be guided by the views of others since it 
bears little relation to my official responsibilities. 

Finally, as to title IV, it is questionable whether there is need for a central 
registration system for lawyers. It has been the position of the Office that an 
attorney in good standing should be permitted to practice before any agency 
without more. Moreover, there are some 200,000 lawyers in the United States 
and if only half of them had some occasion to practice before an administrative 
agency, the compilation of such a roster would be a sizable and costly under- 
taking. 

On the disciplinary procedures, the Department has previously pointed out 
that all of the agencies have authority to promulgate rules and standards 
governing matters of practice and it is believed that they are fully qualified to 
maintain disciplinary proceedings. In this connection, the Office of Adminis- 
trative Procedure is publishing in its current annual report a suggested uniform 
rule on discipline of attorneys for consideration by the agencies. 


Senator CarrotL. Thank you. Thank you very much. 

Now we have Mr. Benjamin, who has asked to comment. Mr. 
Benjamin is a distinguished lawyer from New York who has worked 
in this field for many years. I do not want to limit his time but did 
Inot hear a buzzerthere? Isthatoneortwo? Isee. 

So you, Mr. Benjamin, we will put your qualifications as a student 
of the law in the record here. 

Mr. Bensamin. You can put them in later. 

Senator Carrotu. All right. 

Mr. Bensamin. My time is limited by having to pack and catch a 
plane, anyway, so I do not want to talk for long. 


Senator Carroty. May I say Mr. Benjamin is the principal author 
of S. 1070. 


Now you get right to the point if you will. 





*Senate Committee on the Judiciary, Federal Administrative Practice Reorganization 
Act; “A Summary and Compilation of Departmental and Agency Reports on S. 932,” 85th 
Cong., 2d sess. (Committee Print, 1958), pp. 99-101. 
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STATEMENT OF ROBERT M. BENJAMIN, ATTORNEY, NEW YORK, N.Y. 


Mr. Bensamin. Yes. I am not going to talk about S. 1070. 

I am chairman of the American Bar Association committee in 
charge of Praag that to your subcommittee, but that is postponed 
to another time. I do want to talk very briefly about title I of S. 600, 
and I would like to start by saying that when this was under con- 
sideration in the Department of Justice Mr. Rankin invited a number 
of agency people and a few lawyers, of whom I had the privilege of 
being one, to come in and talk about questions relating to that organi- 
zation. We went around a long circle and I made a couple of sug- 
gestions that I would like to recount. 

Senator CarrotL. Will you pardon me just a moment ? 

Mr. Bensamin. Yes, sir. 

( Discussion off the record. ) 

Senator Carroiti. I want to interrupt right now to say that we 
have with us Mr. Valentine B. Deale, who is an attorney. He is a 
member of the Bar Association of the District of Columbia. He is 
chairman of the Administrative Law Section of the Bar of the Dis- 
trict of Columbia and a member of its council. 

Now, Mr. Deale was going to appear here and make a quick pres- 
entation. I am going to ask unanimous consent that his remarks be 
inserted in the record at this point following the testimony of Mr. 
Benjamin. Without objection, it is so ordered. 

Senator Carroiti. At the same time we have here the statement of 
Mr. Creyke, Geoffrey Creyke, who is the chairman of the Adminis- 
trative Law Section of the Bar Association of the District of Colum- 
bia, and I am going to offer his statement in the record at this time. 
Without objection, it is so ordered. 

(The prepared statement of Geoffrey Creyke, Jr., is as follows:) 


PREPARED STATEMENT OF GEOFFREY CREYKE, JR., CHAIRMAN, ADMINISTRATIVE LAW 
SECTION, BAR ASSOCIATION OF THE DISTRICT OF COLUMBIA 


My name is Geoffrey Creyke, Jr. I am chairman of the Administrative Law 
Section of the Bar Association of the District of Columbia and appear here as a 
representative of the bar association as well as of the section. 

The association itself has approximately 3,400 members and approximately 
1.200 of these are members of the administrative law section. Being here at 
the seat of the Federal Government, it is inescapable that almost the entire 
membership over a period of time had been or will become concerned in some 
phase or another of administrative practice and procedure. 

The administrative law section has 18 standing committees and appoints 
other committees from time to time which have cognizance of various phases 
of administrative practice and procedure, including committees specifically 
charged with the responsibilities for urging the permanent establishment of con- 
gressional committees for review of the administrative process, and other com- 
mittees specifically charged with studying or encouraging the adoption of legis- 
lation such as that presently before this committee for consideration. 

A review of the position of our bar association and the adoption in 1956 of 
resolutions on this subject will be given by our other representative who is with 
us here today. He is Valentine B. Deale, Esquire, one of my predecessors as 
chairmen of the administrative law section, one of the group who was respon- 
sible for the association’s original action and one who has maintained an in- 
tense personal interest in, and participation with others in the many phases of 
the subject matter before the committee today. 

Since the adoption 3 years ago of the bar association’s resolutions, if any- 
thing, there has become an even greater awareness of the importance of the 
power and functions of the administrative agencies, particularly those exer- 
cising regulatory powers as delegated to them by Congress. 
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The section is in the process at this time of its annual reorganization and 
some of our committees are in a transitionary stage. However, we have had 
and certainly will continue the committee on Federal administrative practice 
reorganization, the chairman of which, James Bierbower, Esquire, has arranged 
our appearance, and is our other representative, here today. This committee is 
specifically concerned with the subject matter of S. 600, the establishment of an 
Office of Federal Administrative Practice. 

We also have a committee on congressional review of the administrative 
process and one on standards of conduct of administrative proceedings which 
js presently studying S. 2374 which would be vitally concerned with the work 
of your committee. Finally, we have a committee on agency practices and 
procedures which is concerned with the operation of the agencies under their 
present organic and procedural setups. 

I have also recently accepted an appointment as a member of the committee 
to propose a complete overhaul of the National Labor Relations Board pursuant 
to section 6 of the Taft-Hartley Act which is certainly alined with the subject 
matter of your interest. 

The association and our section therefore is very happy to see the committee 
going forward with its task and most assuredly concurs in the comment of the 
chairman that it is gigantic. We offer you now and for the future the whole- 
hearted support and cooperation of our membership in every phase of your 
committee work. 

Senator Carro.u. Off the record. 

(Discussion off the record.) 

Senator CarroLu. We have received a call for a live quorum on the 
floor of the Senate. May I make another suggestion, Mr. Benjamin? 
You make your statement into the record at this point. I ask unani- 
mous consent that Mr. Benjamin be permitted to proceed for 10 min- 
utes to put his statement in the record. We will read it. And then 
after Mr. Benjamin concludes, the committee will stand in recess sub- 
ject to the call of the Chair. Is that satisfactory, Senator Hart ! 

Senator Harr. Provided Mr. Benjamin will not think himself 
precluded from repeating himself when he gets back and he has a live 
committee. 

Senator Carrot. This is the rollcall vote, you see. 

Mr. BensamiIn. Yes. 

Senator Carrotu. We will have to go quickly, you understand, Mr. 
Benjamin. ; 

Mr. Bensamrin. Certainly. 

Senator Carroti. If you insist, we will come back and hear you. 

Mr. Bensamin. O Lord, no. 

Senator Carroti. All right. I apologize to Mr. Creyke and to 
Mr. Deale. You will be given an opportunity also. 

The committee will stand in recess subject to the call of the Chair 
and if Mr. Benjamin desires to, if the reporter will be good enough 
tostay and take the testimony. 

Mr. Bensamin. I think it might be more effective if I picked up 
at some other occasion when I am down here on this, than talking 
to the microphone and the stenographer, because I do not talk very 
well that way. 

Senator Carrotit. Judge McDonald will be here and Mr. Bolton- 
Smith. We would like to have it, and I would like to read what 
you have to say following my exchange with Mr. Cushman. I think 
it will be very helpful to us. 

Mr. Bensamin. At the meeting in Mr. Rankin’s office we went 
around the circle and solicited views, and when it got to me I had 
two points to make, a great deal of the rest having been covered be- 
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fore. One of my points was as to the importance of status. I sug- 
gested that the Director of the Office should, as an indication of status, 
receive a salary equivalent to that of a department head. That 
caused a good deal of consternation and Mr. Rankin quite sensibly 
pointed out that since the Office of Administrative Procedure would 
be in his Office of Legal Counsel, he being the Assistant Attorney 
General in charge, it would hardly be possible to have a Director of 
the Office of Administrative Procedure in that salary grade. 

But I do recur to that point because it seems to me that status js 
of great importance in this kind of an organization. And I say 
that with respect and admiration for the job that Mr. Cushman has 
done and that Mr. Smith Henley did before him. 

I think that an Office of Administrative Procedure, to be really 
effective, would have to have the status that would enable the Dj- 
rector of the Office to deal on an equal basis with the heads of agen- 
cies, and with the heads of executive departments, not with any power 
of compulsion but he would have, ideally, to be the kind of person 
who would have entree and the right—I guess I cannot improve on the 
word “status”—to deal on an even level with the heads of the ad- 
ministrative organizations that he was dealing with. 

The second point I made was that the Director of the Office, with 
no powers of compulsion over what the agencies did, should have 
practically unlimited access to information directly, not only in the 
form of reports. I suggested as an instance of that that he should 
be entitled to attend executive sessions of commissions and agencies 
with which he was dealing. At that point the head of one of the in- 
dependent regulatory commissions, without leaving his sitting posture, 
jumped about three feet out of his chair. I pointed out that that was 
the kind of power I had had in a study that I had conducted in New 
York, and it seemed to me that that kind of direct access and observa- 
tion, power to go in and see what was actually going on, was essen- 
tial to the best functioning of such an office. 

Now, I mention those two things, both of which I still believe in, 
as an indication why it seems to me that an independent office is much 
more important than an Office in the position of the present Office in 
the Department of Justice can possibly be. 

Apart from that, I would like to recount briefly my own experiences 
from 1939 to 1942, when I was acting as a Moreland Act commissioner, 
appointed by Senator Lehman during his last term as Governor of 
New York. The Moreland Act is a section of the New York execu- 
tive law which says that the Governor himself, or through a com- 
missioner appointed by him, may investigate the affairs of any de- 
partment, board, or commission of the State government. The More- 
Jand Act commissioner has power of subpena. 

I never used the power of subpena I had. I think the worst kind 
of investigation of this kind is one that is carried on by subpenaing 
somebody to take the stand and then examine him by question and 
answer. 

I had no difficult getting all the information that I needed and 
access to executive sessions and meetings and files, everything else. 
How the background power of subpena may have affected that I don’t 
know. My own guess would be that I would have had the same access 
as a designee of the Governor without the power of subpena. And I 
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may say that that condition existed, for example, in the State educa- 
tion department, the head of which, the board of regents, is elected 
by the legislature, not appointed by the Governor. As in the depart- 
ments headed by gubernatorial appointees, I had no difficulty at all 
getting at what t wanted to see and talking to whomever I wanted 
to talk to. 

Questions were raised, among others by Senator Hart, about what 
kind of problems existed, that this power of investigation, on com- 


> 
laint or otherwise, might be directed to, and I thought of one homely 


instance that might be revealing on that. 

I met with all the motor vehicle referees in two groups—the motor 
vehicle referees conduct motor vehicle license revocation hearings— 
and we sat around in these two groups discussing their procedures. 
And it developed, for example, that j in two-car accidents, which were 
scheduled for hearing at one place, one driver might turn up and the 
other driver might be unable to get there and send an affidavit. 

I found that in many instances the motor vehicle referee might 
use the affidavit of the absent driver not only to exculpate the absent 
driver but to incriminate the present driver, though he had had no 
right of cross-examination. 

We talked that out, and as soon as we began talking about it, the 
motor vehicle referees saw what was wrong, that they hadn’t seen 
before, and that problem was resolved in that way. 

Now, whether this was something that had come to me by complaint 
or that I just thought of asking ‘them, I don’t remember. I know 
that I spent a gre at deal of time going around to bar association 
meetings, inv iting, generally, members of the public and the bar, and 
interested business, labor, and other organizations to talk to us 
informally. 

I got a great many indications of things to look into from the peo- 
ple affected by regulation which I doubt that the agencies, themselves, 
would ever have tho ught of, and I doubt that I would have found, if 
I had simply asked people i in the agency to tell me what they were 
doing and what their problems were. 

That source of questions was extremely valuable, and I think that 
this power of receiving complaints which the new Office would have, 
which the Office in the Department of Justice has not, is extremely 
valuable in suggesting points of inquiry. 

I can think of other instances to supplement what Mr. Sellers said 
about that, and to illustrate how that can work. 

Take a condition now—hypothetical, although I know of a par- 
ticular case, but it is not mine and I don’t think I am free to identify 
the agency or the lawyer or anything else—where an agency takes 
the position that its statute authorizes it to require certain action of 
an outside member of the industry subject to regulation, and that is 
disputed in good faith by the outside interest, and he argues with the 
agency and he can’t persuade the agency that they are going outside 
their statutory authority. 

Now, the case I have in mind is one in which judicial review would 
not be ‘immediately available and anyway, since the agency is going 
to determine this matter in the long run, you are very ill advised to 
start off your relationship in this case with the agency by taking them 
into court on a preliminary application for a restraining order on 
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which you may not succeed, and then you will be in the soup, ip a 
litigating position with them. 

Now, what would be available if an Office existed with powers of 
receiving complaints, and so on, would be for the outside party to go 
to the Office and ask the Office to mediate. 

S. 600 doesn’t authorize the Office to tell the agency that it is wron 
and that it is starting to apply a procedure which its statute doesn't 
authorize. 

But S. 600 would give the party a chance to enlist the mediating, 
impartial judgment of the Director of the Office. 

As a matter of fact, you might go initially and talk to the Director 
of the Office and the Director might say, “I agree with the agency, | 
think you are wrong,” and talk it out with him, and he might satisfy 
you that there is no use pursuing it further. 

On the other hand, the Director of the Office might think there was 
a strong argument your way, and simply call in the agency on the 
other side and give the outside party an opportunity for an informal 
discussion, with a mediating influence, which is entirely different from 
trying to persuade an agency that what one of its officials is about to 
do is beyond its authority. That isa very difficult thing to do. 

Now, in the particular case that I was told about, I am quite sure 
that the reason for not approaching Mr. Cushman about it was that 
this was a matter in which the Department of Justice had a position 
also, so that the Office in the Department would be out on that score. 

I would like to say this also about my New York experience: I 
started this by going around with Francis Horan, who was my counsel 
as Moreland commissioner, and calling on the heads of all the State 
agencies and asking them to give us memorandums of their procedures 
of the kind that we were interested in. And they were diligent about 
it. 

One of the fascinating things to me was how very few of the memo- 
randums we got even approach ed being a sufficient description of their 
procedures. That was not a matter of 11] will. It was simply a matter 
that the top people in the agency have so much else to do that they 
don’t know their proceeding in any detail. 

So we developed the thing by our own observation and continual 
discussion with the agencies as we observed, and an alternation of 
conferences with the administrators and the outside parties and some- 
times getting them together, and it developed an enormous amount 
of very useful material which I think would have been completely 
unavailable otherwise. 

And we wrote up descriptions of about 11 of these agencies which we 
have found since have been extremely useful, not only to the bar but 
to the agencies themselves, who use these supplemental reports of ours 
as a kind of guide to their own procedures. I know that whenever a 
new public service commissioner is appointed he is given our report 
on the public service commission to read, still over 15 years after it 
was written, as the best introduction to the problems he is going to 
face. 

I just had one other thing, on the question of defining adjudication. 
I think it is really impossible—this will get into S. 1070 a little in 
advance—it is really impossible to define it for a general overall pur- 
pose, except by the method that S. 1070 and the present Administra- 
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tive Procedure Act adopt, of saying that everything that isn’t rule- 
making is adjudication, because it may mean one thing for one pur- 
pose, maybe one thing in an ex parte influence bill, and it may mean 
something else in a bill—in a procedural] bill. 

I found, going around to these New York administrators to begin 
with, I would say I wanted a memorandum of their quasi-judicial pro- 
cedures and, somewhat like this, they asked me how I would define 
quasi-judicial, and I told them, in general ternis, what I wanted. It 
wasn’t the kind of thing that would require, necessarily, judicial re- 
view in the nature of certiorari rather than in the nature of man- 
damus, but it all came down to a matter of judgment which I illus- 
trated by the story I told about Thurber, who draws those pictures in 
the New Yorker magazine that look as if they were drawn by 4-year- 
olds. Somebody said to Thurber, “The trouble with your women is 
they have no sex appeal.” Thurber said: “They have for my men.” 

So I think you have got to adopt the definition of adjudication or 
nondefinition of it for whatever particular statutory purpose you are 
dealing with. 

Are there any questions ? 

Mr. McDonavp. Mr. Bolton-Smith, do you have any questions of 
Mr. Benjamin ? 

Mr. Boutron-Smiru. I wonder if you have an extra copy of your 
report ? 

Mr. Bensamtn. There are very few. The superintendent of the 
State office building threw out all the files on one floor about 9 years 
ago, including the 1,000 remaining copies of the report, but I will 
send one down. I have only got about four altogether, but I think 
one of those certainly belongs here. 

Mr. McDonap. Mr. Kennedy, do you have any questions? 

Mr. Kennepy. No; I haven't. 

Mr. McDonatp. Thank you, Mr. Benjamin. I am sure the mem- 
bers of the committee are anxious to read your remarks. It is too 
bad they had to leave, but you understand the operation here. 

Mr. BengaMIN. Yes. 

Mr. McDonatp. Mr. Deale, I understand you wanted to make one 
observation ? 

Mr. Deate. Can we go off the record a minute? 

Mr. McDonaxp. Very well. 

(Discussion off the record.) 

Mr. Bensamin. May I speak a minute longer? I just wanted to 
add one point about the proposed new Conference on Administra- 
tive Procedure, recommended by the Circuit Conference recently. I 
think such conferences are very useful—I was a consultant to the 
Committee on Uniform Rules of the President’s Conference—but I 
don’t think that the job we have in mind for the Office of Adminis- 
trative Procedure can be handled by group enterprises of that kind, 
useful as they are. 

I have had some experience with that in New York, too. My rec- 
ommendation there for a Division of Administrative Procedure has 
not been acted on, but for some years in the Dewey administration 
there was set up a conference of administrative counsel, made up of 
the counsel of the agencies with most adjudicating functions, and I 
don’t think a group that is made up of equals among different agen- 
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cies, dealing with each other, can be nearly as effective in getting to 
the bottom of their own procedural difficulties and desirable proce- 
dural reforms as can an independent official with the necessary status, 


dealing with all the agencies in the same cooperative but detached 
fashion. 


Mr. McDonatp. Thank you, Mr. Benjamin. Mr. Deale, would you 
proceed, please ? 

Mr. Deate. Thank you, Mr. Chairman. The Bar Association of 
the District of Columbia deeply appreciates the opportunity to par. 
ticipate in these hearings and to make whatever contribution it cay 
to the success of the work, the very important work of this subcom- 
mittee. 

As you can well appreciate, the lawyers in the District of Columbia 
have a great interest in administrative procedure and practice matters, 
perhaps more so than lawyers in any other part of the country. 

The original schedule of witnesses for the Bar Association of the 
District of Columbia named two; namely Mr. Geoffrey Creyke and 
myself. Mr. Creyke is the chairman of the administrative law section 
of the association. However, Mr. Creyke, who was here this morning, 
had an unavoidable conflict of engagements and could not be here this 
afternoon. I am glad to note, Mr. Chairman, that you have placed 
his statements into the record of these hearings, 


I now respectfully request that my own statement, copies of which 


have been already given to your staff, also be placed i in the record of 
these hearings. 


Mr. McDona tp. I believe the chairman has already ordered that 
done. 


(The prepared statement of Valentine B. Deale is as follows :) 


PREPARED STATEMENT OF VALENTINE B. DEALE, ESQ.,’ ON BEHALF OF THE Bar 
ASSOCIATION OF THE District OF COLUMBIA 


My name is Valentine B. Deale. I am an attorney in private practice and have 
my own law office at 1001 Connecticut Avenue NW., Washington, D.C. 

At the outset, I extend to you, Mr. Chairman, and to your subcommittee 
members the good wishes of the Bar Association of the District of Columbia 
upon the occasion of the subcommittee’s first hearings. ‘The association has 
a keen interest in the activities of your subcommittee and earnestly hopes that its 
work will be productive of substantial improvements in the administrative 
process. 

The members of the bar here have recognized for some time the need of 
permanent congressional oversight of administrative practice and procedure. 
At its meeting on May 4, 1956, the board of directors of the association adopted 
comprehensive resolutions covering the subject of administrative procedure and 
practice. Among other measures embodied in these resolutions was the recom- 
mendation that Congress consider the creation of a permanent committee in 
the Senate and in the House of Representatives with specific and primary 
jurisdiction over administrative procedure and related matters. 

The establishment of your subcommittee this year represents, therefore, fulfill- 
ment of an important association policy objective. 

The interest of lawyers in the District of Columbia in administrative law 
comes naturally. It is here where the principal administrative agencies of the 
Federal Government are headquartered and where parties from all over the 
United States come to plead their causes before these agencies. If the District 
bar has a distinguishing characteristic, it is its deep interest in administrative 
law. It is thus fitting for the bar association to offer to your subcommittee as it 


2 Bar Association of the District of Columbia—Director (1958-59) ; chairman, Admin- 
istrative Law Section (1957-58), and member of its Counci] (1956—- ). 
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addresses itself to basic problems of the administrative process whatever assist- 
ance the association can appropriately give. 

Your subcommittee has posed two subjects for discussion at these hearings, 
namely, 8. 2374, a bill dealing with ex parte communications, and title I of 
§, 600, the Federal Administrative Practice Act legislation. 

With respect to S. 2374, the Bar Association of the District of Columbia has 
no specific policy position covering the particular subject matter of that legis- 
lation. The committee on standards of conduct in administrative proceedings of 
the association’s administrative law section has the subject matter under study 
and when that committee concludes its deliberations, it might follow that a 
policy position on ex parte communications will be proposed for adoption by the 
association. Your subcommittee will be kept posted of any significant develop- 
ment in this regard. 

With respect to title I, the Bar Association of the District of Columbia has a 
definite policy position. It supports the establishment of an independent Office 
of Federal Administrative Practice as described in S. 600. Ags a matter of fact, 
the bar association supports the whole of S. 600. 

For the subcommittee’s record I herewith submit a copy of the resolution of 
the association’s board of directors of May 4, 1956, covering the subject matter 
of title I and of the other major titles of S. 600. A copy of the resolution is 
attached to my prepared statement. 

The manner in which this resolution became bar association policy deserves 
a comment. It was not a resolution generated on any spur-of-the-moment or 
off-the-cuff basis or one railroaded by a special interest clique. This was a reso- 
lution formulated and adopted over 3 years ago in the best professional tradi- 
tion of careful deliberation by knowledgeable people with a pro publico bono 
viewpoint. 

While he was president of the Bar Association of the District of Columbia, 
Mr. Charles S. Rhyne set up a special 15-man committee to study the report of 
the second Hoover Commission on Legal Services and Procedure. Mr. Rhyne 
designated to the membership of this committee lawyers in private practice, 
in the Government, and in the academic world; he designated lawyers with out- 
standing qualifications in the field of administrative law. 

The chairman of the committee was Donald C. Beelar, whom this subcommit- 
tee already knows; the vice chairman was the present new Chairman of the 
Federal Trade Commission and the current president of the Federal Bar Asso- 
ciation, Earl W. Kinter. The other members were Jerome M. Alper, Charles T. 
Akre, Jesse E. Baskette, William Blum, Jr., Smith W. Brookhart, W. Cameron 
Burton, John W. Cragun, Thomas J. Dougherty, John L. Fey (now president of 
the University of Vermont), Chrisman Hanes, Dean Vernon X. Miller, of Catho- 
lic University Law School, James E. Palmer, and Gerhard P. Van Arkel. 

The special committee held its first meeting on October 1, 1955, and through 
the following fall and winter months it deliberated. In early spring of 1956, 
it completed its final report and submitted it to the association’s board of 
directors. The board adopted that part of the committee’s report which had 
the unanimous approval of the committee members. This included the resolu- 
tion already referred to bearing upon title I and the rest of the subject matter 
of 8. 600. 

The title I and related proposals of S. 600 deserve to be discussed in the con- 
text of the rapid growth of administrative agencies during a single generation 
and the continuing expansive character of their operations. Their impact on 
the economic way of life of our country is beyond measurement. At the same 
time, the activities of administrative agencies have challenged heretofore sacred 
political doctrines about balance of power among the three branches of Govern- 
ment. 

It is pertinent to recall the late Justice Jackson’s comments on the phenome- 
non of administrative law and practice in his dissenting opinion in FTC v. 
Ruberoid Co., 343 U.S. 470 at page 487 (1952). Justice Jackson observed: 

“The rise of administrative bodies probably has been the most significant 
legal trend of the last century and perhaps more values today are affected by 
their decisions than by those of all the courts, review of administrative decisions 
apart. ‘They also have begun to have important consequences on personal 
rights. Cf. United States v. Spector, 343 U.S. 169, ante, 863; 72 Ct. 591. They 
have become a veritable fourth branch of the Government, which has deranged 
our three-branch legal theories much as the concept of a fourth dimension 
unsettles our three-dimensional thinking. 
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“Courts have differed in assigning a place to these seemingly necessary bodies 
in our constitutional system. Administrative agencies have been called qnagj- 
legislative, quasi-executive, or quasi-judicial, as the occasion required, in order 
to validate their functions within the separation-of-powers scheme of the Con. 
stitution. The mere retreat to the qualifying ‘quasi’ is implicit with confession 
that all recognized classifications have broken down, and quasi is a smooth cover 
which we draw over our confusion as we might use a counterpane to conceal 
a disordered bed.” 

The administrative process is nonetheless with us. It has come to be aq 
dynamic part of our economy and system of Government. The effort here jg 
to bring about improvements which will make the administrative processes 
more orderly, fair and efficient. To this end, it is submitted that an independent 
Office of Federal Administrative Practice as described in title I of S. 600 should 
be established for the following reasons: 

(1) Such an Office could provide both the Chief Executive and the Congress 
with the necessary intelligence to enable each to encourage, prod, sponsor, or 
direct major improvements in administrative agency operations. Presently, 
there is no person, no commitcee, no office in our massive Government that has 
the specific responsibility coupled with independence of position and commep- 
surate authority to perform the kind of factfinding job that is required before 
significant improvements can be made in the administrative setup. Specifically, 
the Office of Administrative Procedure in the Office of Legal Counsel of the 
Department of Justice does not meet these standards. It lacks both independ- 
ence of position and requisite authority. 

(2) The Office, if properly constituted, could bridge the interests of both the 
executive branch and the legislative branch in the administrative process. Just 
as administrative agencies themselves have characteristics of the two non- 
judicial branches, so should the Office. It would be less than satisfactory to 
have the Office dominated by one branch or the other. In this sense, the Office 
should be neither a captive of the Congress nor a captive of the Executive 
Office. Because of its allegiance to both the executive and the legislative 
branches, the role of the Office might be envisioned as giving rise to many 
difficulties. It is suggested that these difficulties could be surmounted under 
effective leadership and further, that it is better to establish an Office sound 
in principle with a difficult role ihan to legislate any at all with questionable 
foundations. 

(3) The Office, because of its continuing character and overall viewpoint, 
could be excellent insurance against undesirable fragmentation of basic prob- 
lems in the administrative process. Presumably it would not become so en- 
tangled in ethical issues occasioned by indiscretion of an individual or two that 
it would lose sight of deficiencies in the whole system which defeat fairplay 
and justice quite apart from errant personal morals. At the same time it would 
be a watchdog of standards of conduct and could deal with the subject on a 
regular basis rather than on a crisis basis. 

(4) The Office would be the administrative haven of hearing examiners whose 
role needs rehabilitation if the administrative process is to work better. 

(5) The Office would be a useful catalyst for energizing the agencies to give 
effect to self-improvement programs of their own, such as in connection with 
minimizing undue delay and expense of agency proceedings, simplifying and 
reducing the cost of agency hearing records, procedures for effective participa- 
tion by the public in agency rulemaking, public information matters, and so forth. 

As a final word, it would appear that your subcommittee is faced with the 
age-old question of whether to do anything about the status quo and, as in most 
large considerations, there are strong interests here in favor of maintaining 
the status quo for its own sake. The idea is ‘Everything is all right. Let’s not 
rock the boat.” This sort of a standpat attitude, which seems to be found fre 
quently in Government bureaus, looks askance at any change. 

Such a do-nothing state of mind must not be allowed to divert Congress 
determination to secure major improvements in the administrative processes. 
As a big step toward this objective, your subcommittee would do well to ree- 
ommend the passage of legislation creating an independent Office of Federal 
Administrative Practice. 
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RESOLUTION ON OFFICE OF ADMINISTRATIVE PROCEDURE AND LEGAL SERVICES 


On May 4, 1956, the board of directors of the Bar Association of the District 
of Columbia adopted a series of resolutions pertaining to administrative proce- 
dure and practice. Of these resolutions, the one on Office of Administrative 
Procedure and Legal Services is as follows: 

“Resolved, That the Bar Association of the District of Columbia recommends 
the establishment of an independent Office of Administrative Procedure and 
Legal Services having major functions and divisions as follows: 

“(a) A Division of Administrative Procedure to coordinate at interagency 
level procedural rules and public information practices, to examine the state of 
agency hearing dockets, and to provide assistance and obtain information as 
to agency needs on these and related matters of administrative procedure. 

“(b) A Division of Hearing Commissioners to appoint, assign, and administer 
revised laws governing hearing commissioners (now trial examiners). 

“(c) A Division of Legal Services to administer the laws governing a newly 
established civilian legal career service and a simplified classification system for 
civilian attorney positions.” 

President’s Conference 

“Resolved further, That the Bar Association of the District of Columbia com- 
mends the work of the President’s Conference on Administrative Procedure in its 
studies and reports on various aspects of administrative procedure and recom- 
mends that such Office of Administrative Procedure and Legal Services be 
utilized to coordinate implementation of the proposals of that Conference.” 
Hearing Commissioners 

“Resolved further, That the Bar Association of the District of Columbia be- 
lieves that all agency hearing officers, other than agency members, should be 
designated ‘Hearing Commissioners’ and that, to assure their competence and 
independence of judgment, statutory provision, as explicit as practicable, should 
be made for their tenure, status, compensation, assignment, and grounds for 
removal, and for ‘grandfather’ rights for incumbent trial examiners.” 

Legal Career Service 


“Resolved further, That in the opinion of the Bar Association of the District 
of Columbia a legal career service for all civilian attorneys, with certain specified 
exceptions, should be established in the executive branch of the Government; 
that performance of professional duties by attorneys in agencies should be in 
full recognition of their responsibilities as members of the legal profession ; and 
that, absent a strong showing to the contrary with respect to particular positions, 
the legal staffs of each agency should be integrated under the professional super- 
vision of a chief legal officer of such agency.” 

Mr. Deaez. In view of the time schedule here, rather than to read 
my statement, I would like to take a few minutes to point out the 
highlights of it. 

The committee has posed two subjects for discussion, namely the 
ex parte administration bill, S. 2374, and title I of S. 600. 

Now, with respect to S. 2374, the Bar Association of the District of 
Columbia has no specific policy position covering the matter of that 
legislation. The committee on standards of conduct in administrative 
proceedings of the association’s administrative law section, has the 
subject matter under discussion and at the conclusion of its delibera- 
tions, it might follow that a policy position on ex parte communica- 
tions will be proposed for adoption by the association. 

In any event, your subcommittee will be kept posted of any signifi- 
cant developments. 

With respect to title I of S. 600, the Bar Association does have a 
definite policy statement. It supports the establishment of an inde- 

endent office of Federal administrative practice, as described in 

. 600. As a matter of fact, it supports the whole bill, S. 600. 
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I would like to suggest five reasons why an independent office of 
Federal administrative practice, as described in title I, S. 600 should 
be established. These reasons are as follows: 

First, such an office could provide both the Chief Executive and the 
Congress with the necessary intelligence to enable each to encourage, 
prod, sponsor or direct major improvements in administrative agency 
operations. Presently, there is no person, no committee, no office in 
our massive government that has the specific responsibility coupled 
with independence of position and commensurate authority to per- 
form the kind of factfinding job that is required before significant 
improvements can be made in the administrative setup. Specifically, 
the Office of Administrative Procedure in the Office of Legal Counsel 
of the Department of Justice does not meet these standards. It lacks 
both independence of position and requisite authority. 

(2) The Office, if properly constituted, could bridge the interests 
of both the executive branch and the legislative branch in the ad- 
ministrative process. Just as administrative agencies, themselves, 
have characteristics of the two nonjudicial branches, so should the 
Office. It would be less than satisfactory to have the Office dominated 
by one branch or the other. In this sense, the Office should be neither 
a captive of the Congress nor a captive of the Executive Office. Be- 
cause of its allegiance to both the executive and the legislative 
branches, the role of the Office might be envisioned as giving rise 
to many difficulties. 

It is suggested that these difficulties could be surmounted under 
effective leadership and further, that it is better to establish an Office 
sound in principle with a difficult role than to iegislate any at all with 
questionable foundations. 

(3) The Office, because of its continuing character and overall 
viewpoint, could be excellent insurance against undesirable fragmen- 
tation of basic problems in the administrative process. Presumably 
it would not become so entangled in ethical isues occasioned by indis- 
cretions of an individual or two that it would lose sight of deficiencies 
in the whole system which defeat fair play and justice quite apart 
from errant personal morals. At the same time it would be a watch- 
dog of standards of conducts and could deal with the subject on a 
regular basis rather than on a crisis basis. 

(4) The Office would be the administrative haven of hearing ex- 
aminers whose role needs rehabilitation if the administrative process 
is to work better. 

(5) The Office would be a useful catalyst for energizing the agen- 
cies to give effect to self-improvements programs of their own, such 
as in connection with minimizing undue delay and expense of agency 
proceedings, simplifying and reducing the cost of agency hearing rec- 
ords, procedures for effective participation by the public in agency 
rulemaking, public information matters, and so forth. 

Mr. Chairman, I would like to make just a couple of other com- 
ments on points which were raised by the witnesses and the chairman. 

First, the question was raised as to whether or not the director of 
title I office would need the power of subpena. It would seem that 
he certainly would not need such power, at least immediately. 

In connection with this answer, I suggest consideration of the lever- 
age which the director would already have if he had the powers out- 
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lined in title I to obtain any information that he might desire from 
administrative agencies. Namely, there is the provision in the bill 
requiring that the agencies shall submit to the director such informa- 
tion as he may require. a 

Secondly, there is provision in the bill requiring the director to 
make reports, both to the President and to Congress. And it, indeed, 
would be remarkable if an agency in face of these stipulations in 
title 1 would refuse the director pertinent information. 

In any event, if authority appears to be needed later on, it could 
be sought. / 

The second point I have is that the S. 600 bill would solve com- 
pletely the uniform admissions procedure problem, that is uniform 
admissions for practicing before administrative agencies. There 
would be no holdouts as there are today. 

That concludes my statement, Mr. Chairman, other than to say 
that the Bar Association of the District of Columbia has great re- 
sources here and we hope that your subcommittee will feel free to 
tap these resources, these resources of talent in the conduct of your 
very important work. 

I thank you very much. 

Mr. McDonavp. Mr. Bolton-Smith, do you have any questions of 
Mr. Deale? 

Mr. Boutron-Smirn. No, thank you. 

Mr. McDonarp. Mr. Kennedy, any questions? 

Mr. Kennepy. No. 

Mr. McDonarp. Mr. Deale, did you attend the Judicial Conference 
here in the District? 

Mr. Deate. You are referring to the Judicial Conference meeting 
that was held in Washington, D.C., a month or two ago? 

Mr. McDonaxp. That is correct. 

Mr. Deatr. Yes, I attended part of it and I am generally familiar 
with the resolution covering the subject of recommendation that a 
permanent administrative conference be set up. 

Mr. McDonaxp. The reason I inquired is I was wondering if you 
were present at the time those three resolutions, I think three, were 
proposed ? 

Mr. Deate. I know of the controversy. 

Mr. McDonaxp. I somehow got the impression that the supporters 
of two of the resolutions felt that Congress should have nothing at all 
to do with implementing, you might say, any recommendations of 
the-—— 

Mr. Drate. That who? 

Mr. McDonaxp. That the Congress should have nothing to do with 
possibly implementing any recommendations which the committee 
might propose, do you recall that? 

Mr. Deate. I am sorry, I don’t recall that particular issue. The 
issue I had in mind was questions of representation in the Congress, 
but I don’t recall specifically the issue that you are raising now. 

Mr. McDonatp. Don’t you recall that several speakers took the at- 
titude: Just leave us alone and we will put our own houses in order. 
Did you get that attitude from any of them ? 

Mr. Drate. I wasn’t at the session of the conference which took up 
this particular matter, but I certainly am well aware that there is an 
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attitude on the part of many people, both in and out of Government, 
that is an attitude which might be characterized as “standpatism,” 
let’s not rock the boat, everything is all right, just leave us alone and 
we will doa very fine job. If you make a review of the records of pro- 
pou that have come before Congress from time to time, this is g 

amiliar song. As I suggested in my statement, I certainly hope that 
this subcommittee, somehow, overcomes this great burden of inertia, 
of “standpatism,” and goes forward and makes the changes that are 
necessary to accomplish the significant improvements. But there js 
always an interest in the status quo, leave us alone, we got a good deal 
as it isand we will take care of things, don’t bother us. 

Mr. McDonatp. Thank you, Mr. Deale. I have enjoyed reading 
some of your testimony on the Hill here before various other commit- 
tees. 

Mr. Deatz. Thank you. 

Mr. McDonatp. The subcommittee will now stand adjourned sub.- 
ject to the call of the Chair. 

(Whereupon, at 4:54 p.m., the subcommittee adjourned subject to 
the call of the Chair.) 
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THURSDAY, NOVEMBER 19, 1959 


U.S. Senate, 
SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE 
AND PROCEDURE 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:05 a.m. in room 
9998, New Senate Office Building, Senator Philip A. Hart, presiding. 

Present : Senator Hart. 

Also present: Joseph M. McDonald, chief counsel; Carlile Bolton- 
Smith, counsel; Cornelius B. Kennedy, minority counsel ; Carl W. 
Berueffy, counsel ; and William B. Welsh, administrative assistant 
to Senator Hart. 

Senator Harr. The committee will be in order. 

This subcommittee of the Senate Committee on the Judiciary, as 
was noted at our opening hearings, is considering title I of S. 
600, the effect of which would be to create an Office of Administrative 
Procedure ; and S. 2374 aimed at the apparent always present prob- 
lem of the management of ex parte communications. 

The chairman of the subcommittee, Senator Carroll of Colorado, 
who had planned to be here, unfortunately finds that a special 
Senate Select Committee on Water Resources is to meet in Colorado 
tomorrow. 

As the host Senator to that committee, it was his judgment that 
his first obligation was to insure that the hearings in Colorado to- 
morrow were properly prepared. For that reason he is not with 
us today. 

Senator Dirksen, I am delighted to report, is convalescing in 
warmer climes, and T have every reason to think will be in attendance 
when this committee next meets, not tomorrow, but the next time 
after tomorrow. 

The opening series of hearings were hearings where the proponents 
of these two measures were heard. At that time the committee indi- 
cated that it would next hear from agency spokesmen, inviting them 
to express their attitude toward the several bills under considera- 
tion. 


The hearings today and tomorrow are scheduled to accomplish 
that. 

I think it not inappropriate that there be inserted in the record 
at this point an announcement by Senator Carroll, the subcommit- 
tee chairman, made on October 27 with respect to the hearings sched- 
uled for today and tomorrow. 
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(The document referred to follows:) 


SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND PROCEDURE, 
Room 3216, New SENATE OFFICE BUILDING, 
Washington, D.c. 
For immediate release October 27, 1959 

Senator John A. Carroll, Democrat, of Colorado, announced today that the 
Subcommittee on Administrative Practice and Procedure of the Committee on 
the Judiciary will resume hearings on November 19. 

Carroll is chairman of the subcommittee. The other members are Senator 
Philip A. Hart, Democrat, of Michigan, and Senator Everett McKinley Dirksen 
Republican, of Illinois. Two days of hearings are scheduled in room 2228, New 
Senate Office Building, beginning at 10 a.m. November 19. 

The hearings will be a continuation of the consideration of a proposed bil] 
for standards of conduct in agency hearing proceedings and of a proposed bil] 
providing for an Office of Administrative Practice. 

Carroll said: “There is a general feeling of a lack of public confidence ip 
the operation of administrative agencies and we in Congress have the legislative 
responsibility to restore public confidence in the agencies of the Government and 
their conduct of public business. 

“With regard to the bill concerning standards of conduct, there should be 
a thorough airing of all views toward the end that a definite understanding 
may be arrived at as to what is a proper and what is an improper communica- 
tion to an agency official. With regard to the bill establishing the Office of 
Administrative Practice, there will be a careful and thorough examination of 
the necessity for such an office and a complete understanding of its proposed 
function. We have already heard from the proponents of the measures under 
consideration and now we wish to hear the views of the agencies which deal 
with these matters daily concerning this proposed legislation.” 

Senator Carroll pointed out that the task of examining and suggesting im- 
provements in the administrative machinery of the Federal Government is a 
gigantic one. He said: “We already have before us several technical and 
controversial bills looking toward improvements in our system of administra- 
tive law. The task is not glamorous but necessary. 


Senator Harr. The first witness this morning, and I understand 
that he has delayed an airplane departure in order to give the com- 
mittee the benefit of his views on this, and this we appreciate very 
much, is the Chairman of the Federal Communications Commission, 
Chairman Doerfer. 

Mr. Chairman, I know we have received two statements, one aimed 
at S. 600 and the other aimed at S. 2374. 

You are free, sir, to either read them in full or such portions as 
you think you would like to emphasize, and they will be included in 
the record. You may do either of those things. So I do not mean 
to imply that we would like you not to read them. It is up to you. 


STATEMENT OF JOHN C. DOERFER, CHAIRMAN, FEDERAL COM- 
MUNICATIONS COMMISSION; ACCOMPANIED BY PAUL McDON- 
OUGH, ADMINISTRATIVE ASSISTANT TO THE CHAIRMAN; AND 
MAX PAGLIN, AN ASSISTANT GENERAL COUNSEL 


Mr. Dorrrer. Thank you, Senator Hart. 

I think that I might be able to abbreviate or just briefly refer gen- 
erally to some portions of them. 

Senator Harr. I am sure there are other agency personnel in the 
room who would be glad to get your expression without waiting for 
the transcript. So if you would speak up I think we could hear a 
little better or, perhaps, if you drag that box closer to you. 
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Mr. Dorrrer. I want to thank the Senator for this opportunity to 
appear before you and to convey the remarks of or the thinking of 
the Federal Communications Commission. 

I am particularly grateful for the kind consideration to permit me 
to present these views first. : ‘ 

It is true that I am leaving, but not for warmer climes. Unfor- 
tunately, I am going right into the midst of the midwinter of the 
Midwest season. 

Senator Harr. Only to inject a note with respect to Michigan, I left 
Michigan last night, and there was 41 inches of snow in the Mackinac 
Peninsula. I left at noon yesterday. 

Mr. Dorerrer. In the Upper Peninsula ? 

Senator Harr. Yes. 

Mr. Dorrrer. I am from Wisconsin, and we cannot claim to be 
the coldest State in the Union, but it gets pretty cold in certain por- 
tions of it, as you well know. 

Mr. Chairman and members of the committee, my name is John C. 
Doerfer, and I am Chairman of the Federal Communications Com- 
mission. 

May I present at this time to my right, Mr. Max Paglin, who is in 
the General Counsel’s office, and Mr. Paul McDonough to my left, 
who is the administrative assistant to the Chairman. 

I appear before you today on behalf of the Federal Communications 
Commission on 8. 2374, which is a bill that would establish standards 
of conduct for agency hearings proceedings applicable to all Govern- 
ment agencies. 

The Commission is in complete accord with the general objective 
of the bill, namely to make unlawful those ex parte communications 
which are improper. It believes firmly in the principle that adjudica- 
tory proceedings, as defined in the Administrative Procedure Act, 
must be decided solely and exclusively on the basis of the issues, plead- 
ings, evidence, and contentions of record in the proceeding. 

Likewise, under the Administrative Procedure Act, rulemaking 
proceedings must be on the record only if so provided by another 
statute. Under the Communications Act, there is no express statu- 
tory provision requiring rulemaking to be restricted to a record pro- 
ceeding, although there are several provisions of the act (see, for 
example, sections 201(a), 204, 205(a), 209, 213(a), 214(d), 221(c), 
222, and 303(f)) in which there are requirements for hearings with 
respect to certain subjects of rulemaking. The Commission also be- 
lieves in the principle that when rulemaking proceedings are required 
by statute to be on the record, ex parte presentations should be pro- 
hibited, and the bearing and decision requirements of sections 7 and 
8 of the Administrative Procedure Act must be applied. 

At this point, the Commission raises the question whether S. 2374 
is intended to supersede or modify the provisions of the Administra- 
tive Procedure Act. Section 12 of the Kaesrnateuiiee Procedure Act 
provides that— 


No subsequent legislation shall be held to supersede or modify the provisions 
of this act except to the extent that such legislation shall do so expressly. 


The Communications Act of 1934, as amended, provides in section 
409(d) that— 
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To the extent that the foregoing provisions of this section are in conflict with 
the provisions of the Administrative Procedure Act, such provisions of this 
section shall be held to supersede and modity the provisions of the act. 
Therefore, S. 2374 should expressly indicate whether or not it super- 
sedes or modifies the Administrative Procedure Act. 

In two important respects, S. 2374 would appear to change funda- 
mental provisions of the Administrative Procedure Act. Section 4 of 
the Administrative Procedure Act speaks of rules which “are re- 
quired by statute to be made on the record after opportunity for an 
agency hearing.” Section 5 of the Administrative Procedure Act 
speaks of “every case of adjudication required by statute to be deter- 
mined on the record after opportunity for an agency hearing.” In 
the pending bill, on the other hand, it is provided in section 2 that 
“in agency hearing proceedings which are subject to notice and op- 
portunity for hearing and required by law to be based upon a hear- 
ing record, the agency’s determination and decision shall be based 
solely and exclusively upon the issues, pleadings, evidence, and con- 
tentions of record in the proceedings.” [Emphasis supplied.1 

An important distinction is thus made between rules and proceed- 
ings “required by statute” to be based on a hearing record, and 
agency hearing proceedings which, by section 2 of the bill, are subject 
to notice and opportunity for hearing and “required by Jaw” to be 
based upon a hearing record. It would appear that the phrase “by 
law” would embrace not only statutory requirements, but case law as 
well. In this connection, it might otherwise be pertinent to discuss 
the effects upon Commission procedures of the court of appeals deci- 
sion in Sangamon Valley Television Corporation v. United States 
(1959) 269 F.2d 221. However, the Commission believes it to be inap- 
propriate to make a detailed comment on this case, since it is presently 
pending before the Commission and the court. Suffice it to say that, as 
a result of the language in the Sangamon decision, the Commission 
cannot be certain that in a rulemaking proceeding, not otherwise re- 

uired to be on a record, it can follow the heretofore traditional prac- 
tice of consulting on complex problems in the industry with persons, 
industry committees, and technical groups, expert in their fields, in 
addition to reviewing and considering written comments filed in the 
rulemaking proceeding. 

Mr. Chairman, at this time I would like to offer for the record a 
compilation of the list of committees and other special assignments 
to the Commission and staff, dated March 1959. May I offer that? 

Senator Harr. It will be made a part of the committee files. 

(The document referred to will be found in the committee files.) 

Mr. Dorrrer. Thus, it is apparent that the Commission’s activities 
and problems would be substantially affected by the fundamental 
changes that would result by reason of the aforementioned provisions 
of section 2. Accordingly, we recommend that the language in section 
2 be revised to substitute the words “by statute” in place of “by law” 
wherever they appear in said section. 

Section 2 also provides that such agency hearing proceedings— 
shall include (1) adjudications; (2) hearings of record which by law are made 
subject’ to the procedure governing adjudications; and (3) those hearing pro 


ceedings which by the agency’s notice of hearing are made subject to the stand- 
ards of conduct of this Act. 
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We would expect that. if the bill’s provisions are enacted in their 
resent form, a great deal of litigation may result which would chal- 
enge the Commission’s determination in its notices of hearing pro- 
ceedings, as provided in clause (3) of section 2, to permit ex parte 
communications in some hearing proceedings and not in others. If 
the language in clauses (1) and (2) of section 2 of the bill is retained 
with the amendment we have suggested, it would appear that clause 
(3) would then lack the clarity and certainty as to scope which is 
necessary in any statute of this nature. 

If it is the intention of the bill to go beyond the purview of pro- 
ceedings of the nature discussed above, then the Commission would 
recommend that Congress declare the positive legislative policy with 
respect. to prohibiting ex parte communications in any given class 
of rulemaking proceedings and to set forth in the statute definitive 
standards for Commission guidance. However, any legislation the 
objective of which is to restrict the sources of information or data, in 
addition to considering filed comments in rulemaking proceedings, 
should be drafted with great care so as to preserve the responsibility 
of the Commission effectively to fulfill its statutory mandate under 
section 303(g¢) of the Communications Act to “study new uses for 
radio * * * and generally encourage the larger and more effective 
use of radio in the public interest ;.” 

The Commission, therefore, does not feel that it is practical or in 
the public interest to decide the many legislative type proceedings 
that come before it involving new policies or changes or amendments 
to policies solely upon a paper record which depends for its quality 
only upon the individuals who see fit to comment. The Commission 
feels that the public interest. requires that the individual Commis- 
sioners apply as intelligent and as expert a judgment as is possible 
to the merits of a proposed rulemaking problem, and that an im- 
portant element is the obtaining of all relevant information necessary 
to a considered legislative judgment. Therefore, in the ordinary 
rulemaking proceeding, the Commission is of the firm view that its 
rules should not be confined to such “record” as may be produced by 
the comments which may be filed. A contrary position would pre- 
vent the Commission from bringing to bear on the proceeding infor- 
mation and data acquired in its day-to-day regulatory activities, in- 
cluding current studies it makes and conferences it holds to maintain 
a reasonable expertness. 

There is attached hereto, as an appendix, the Commission’s other 
suggestions as to amendments and clarifications which the committee 
may wish to consider with respect to the specific language of the bill. 

Permit me at this time to invite your attention to the Federal 
Communications Commission’s own legislative proposal made to the 
86th Congress and which was introduced in the Senate on April 20, 
1959, as S. 1734. A hearing on this bill was held by the Senate Com- 
mittee on Interstate and Foreign Commerce on June 9, 1959; it was 
favorably reported to the Senate on August 12, 1959, and is now pend- 
ing on the Senate calendar. This bill would amend section 409(c) (2) 
of the Communications Act of 1934 so as to provide that in any case 
of adjudication, as defined in the Administrative Procedure Act, no 
member of the Office of the General Counsel, or the Office of the Chief 
Engineer, or any other person, shall (except to the extent required 
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for the disposition of ex parte matters as authorized by law), directly 
or indirectly, make any presentation respecting such case to the Com- 
mission or any member thereof, any hearing examiner, any assistant 
to a commissioner, or any member of the Commission’s review staff 
unless upon notice and opportunity for all parties to participate. It 
also provides that its terms shall not prevent consultations among 
the Commissioners, their assistant, and the review staff. 

The objective of the bill (S. 1734) is to clarify the present section 
409(c) (2), which does not contain an explicit statutory prohibition 
against any other person, not a party to an adjudicatory proceeding 
before the Commission, making a presentation to an examiner or a 
Commissioner in such a case after it has been designated for a hear- 
ing; nor is there a specific statutory requirement that any such other 
person shall give notice of his presentation so as to afford an oppor- 
tunity for all parties in the case to participate. 

The prompt adoption by the Congress of this legislative proposal 
of the Commission would provide a needed improvement in the Com- 
munications Act and would, so far this Commission is concerned, be 
an effective deterrent to ex parte communications in cases of adjudi- 
cation under the Communications Act. 

The Commission takes this opportunity to renew its recommenda- 
tion to the Congress for the prompt enactment of S. 1734. Such 
action would not be in conflict with the purposes of S. 2374 but would, 
in part, be complementary thereto. As was stated by the Senate Com- 
mittee on Interstate and Foreign Commerce in its report on S, 1734 
(Senate Report 687, 86th Cong.) : 

Your committee is convinced that this bill will serve the public interest and 
will insure a final decision so far as possible in all adjudicatory proceedings on 
a complete record that is available to all parties. 

Thus, while also favoring, as previously indicated, the broad objec- 
tives of S. 2374 to prohibit improper influence, these comments are 
submitted for the committee’s careful consideration with the urgent 
recommendation that any legislative action taken by the Congress in 
this area be made definite and clear. 

Now, we are also offering some suggestions with respect to an ap- 
pendix, and I do not think it is necessary to set them forth at length, 
and I would like to have them filed in the record as pages, 8, 9, and 10. 

Senator Harr. They will be made a part of the record at this point 
in full. 

(The appendix referred to follows :) 


APPENDIX 


The following comments and suggestions as to amendments, clarifications, 
and improvements in the language of the bill are submitted for the consideration 
of the committee: 


1. Section 3 


(a) The provisions of this section should be made applicable only after a pro- 
ceeding “has been noticed for hearing.” See similar provisions in both sections 
4 and 5 of the bill. 

(b) The ex parte prohibition should be limited to the “consideration or de- 
cision of the merits of such proceeding” (p. 2, lines 21 and 22). 

(c) The use of the phrase “except in circumstances authorized by law” (p. 
2, lines 22 and 23) introduces a new element in agency administrative proceed- 
ings. Under the Administrative Procedure Act, there is provided in section 5(¢) 
an exemption for the disposition of ex parte matters as authorized by law. This 
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has been interpreted to mean that a hearing examiner, for example, could act 
without notice on such matters as requests for adjournment, continuances, and 
the filing of papers, or to act ex parte on requests for subpenas | see the At- 
torney General’s Manual on the Administrative Procedure Act, p. 55). Without 
some legislative indication of what is meant by “except in circumstances author- 
jzed by law,”’ an agency member or hearing officer who relies on the apparent 
protection afforded by this language may find himself in a twilight zone of 
legal uncertainty. This vagueness and uncertainty in the bill should be cleared 
up by corrective language before enactment. ho 4 

(d) No provision is made in section 3 for exemption from its terms for coni- 
munications and consultations among Commissioners, or between Commissioners 
and their assistants, or with other Government agencies under proper circum- 
stances in the course of the Commission’s quasi-legislative rulemaking activities, 
which consultation is inherently a part of the administrative process. In this 
connection, the attention of the committee is invited toa decision handed down 
by the United States Court of Appeals for the District of Columbia on November 
13, 1959, in Bendix Aviation Corporation v. Federal Communications Commission 
(Nos. 14650 and 14693), in which the court of appeals sustained the authority 
of the Federal Communications Commission, after consultation with the Office 
of Defense Mobilization, to reallocate certain frequency bands for Go\ ernment 
use because of vital national defense considerations. Further, even in adjudi- 
catory proceedings, the Communications Act presently permits consultation 
petween Commissioners and their assistants, and between the Commission and 
its review staff. (See sections 4(f) (2) and 5(c) of the Communications Act of 
4934, as amended.) It is not clear what effect section 3 would have upon the 
Communications Act in this regard without further legislative expression. 


9. Section 4 (pp. 2-3) 


(a) “True summary” requirement (p. 3, line 5). There should be a clari- 
fication of what is meant by this phrase in order to avoid disputes later between 
the maker and receiver of the oral communication. 


(b) “Public file of the agency” (p. 3, lines 6 and 7). There should also be 
a clarification of what is meant by this phrase since, at least in the Commission’s 
practice, there is a distinction between the docket of the hearing record itself 
and other files of the agency which are also open to public inspection. 

Senator Harr. Mr. Chairman, thank you very much. 

In the middle of your statement here on page 5 you make the point 
that you would be unwilling or it would not be desirable—is a fair 
way to paraphase it—it would not be desirable, to rely solely upon the 
record that would be made by those individuals who came forward 
to contribute something to the record; that you want freedom to 
move out. 

Mr. Dorrrer. Yes. 


Senator Harr. But the Commission does have subpena power, 


which would enable you to put into the record anything you thought 
desirable; is that not true? 


Mr. Dorrrer. Yes, it does. 

Senator Hart. That is, you would not be under obligation to fish 
for it. You could announce you wanted it and bring it in. 

Mr. Dorrrer. Yes, you could. 

I do think that you have to look at rulemaking in the light of ex- 
pedition. You have to move, and sometimes it helps the expediting of 
a proceeding if you are aware of a source of information which has 
not come forth in the proceeding and, perhaps, a simple telephone 
call asking that it be produced or willingness to come down, of course, 
and testify, without the subpena. 

Senator Harr. What would be a typical example of an information 


source, which you would like readily available and not under the com- 
plications, as you might regard it, of S. 23742 
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Mr. Dorrrer. Well, I think that one would probably be the Bendig 
case, one that was just cited by the circuit court of appeals on Novem- 
ber 13, 1959. 

This involved a reallocation of some frequencies which had been 
previously designated for one purpose, to another in the Government 
portion of the spectrum. 

It involved some classified information, and the Commission in this 
particular really amendment to rulemaking or a rule, rather confined 
itself in the main to information which was not generally available to 
the public or even those who were directly affected. 

Cases of that kind are, of course, very difficult. It should permit 
some freedom of action and, of course, a good deal of emphasis should 
be placed upon the Commission’s patriotism to weigh carefully the 
balances of the national defense with respect to that of private indus- 
try. 

I might also say that during the course of some rulemaking pro- 
ceedings, many comments are submitted, and sometimes some statisti- 
cal data or research material, and it is not necessarily subjected to any 
cross-examination. It is submitted voluntarily, and some Commis- 
sioners, through past experience, may have some recollection of some- 
body who is particularly skillful or experienced or happens to know 
something about it, and he likes to feel free to either call, to trace that 
other information, or to examine it much more critically. 

I might add, however, that even in cases of that kind, it has always 
been my personal opinion that if, in eventually promulgating a rule 
based upon information which was not before the Commission, that it 
should be set forth in either the comments or the rationale for adopt- 
ing the rule so that it could be subject to challenge by way of recon- 
sideration in the event somebody does not accept its authenticity, 

There are many things that everybody will accept as a matter of— 
or some matters which are really beyond dispute and generally accept- 
able. You should point out in your rulemaking what you have done. 

Senator Harr. To make reference to somebody who probably would 
not be regarded by you as an expert, and whom you normally would 
not consult, I refer to a Member of Congress. This committee had a 
hassle earlier in the discussions as to the proper role of a Member of 
Congress. What do you think are the appropriate ways by which a 
Member of Congress can bring to the attention of your Commission, 
or your staff, communications that he has received relating to contested 
cases before the Commission ? 

Now, I am sure you understand that the Congressman has a prob- 
lem, and I am asking, as a Member of Congress, for you, as a com- 
mission chairman, to describe to me your problem when a communi- 
cation comes in from a Member of Congress about a case. 

It may involve a contested case, or it may relate to a rulemaking 
function. What is the Commission doing? What does the Commis- 
sion do? Is there any practice whereby that becomes a matter of 
inclusion in your file or in your record ? 

Mr. Dorrrrr. If it is an adjudicatory matter as distinguished from 
rulemaking, we have in the Commission a public file and we also have 
the docket. 

Now, ex parte communications do not go in the docket, but they do 
go in the public file, which are then available to anybody who wishes 
to review them. 
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It is most difficult to reject that information beforehand without 

knowing what it is, and it must be remembered, too, that Congressmen, 

as well as Commissioners themselves, may sometimes be in a position 

that they do not know that a certain matter is in an adjudicatory 
osture. 

Senator Harr. That was the question I was next going to ask. Per- 
haps I suffer from this more acutely than others because I am a new 
Member of Congress. 

How can I best determine whether or not an inquiry to me from a 
constituent does relate to an adjudicatory proceeding ? 

Mr. Dorrrer. Well, you would have to first check with the secre- 
tary of our Commission. I think the secretary would know who to 
pursue further in the event it is just a freshly started adjudicatory 
proceeding. ee 

Senator, may I indicate why it is most difficult sometimes for a 
Congressman or even a Commissioner to determine upon the first 
receipt of a fugitive document that it relates to an adjudicatory case? 

In the Commission we dispose of a half million applications a year. 
It is not all broadcasting. A big chunk of our run-of-the-mill work 
has to do with safety and special services, ship communications, air- 
plane communications, police and fire communications, public utili- 
ties, railroads, but nonetheless, any one of those applications, although 
in the main they are treated and handled almost in a machinelike 
process, any one could become the subject of adjudication by somebody 
protesting it. 

So that it is almost impossible to know beforehand whether a letter 
is in an adjudicatory posture until you examine, or someone examines, 
the file. 

I might indicate also that not only Congressman but the Commis- 
sioners get many letters; and, in the first place, I have to read it, and 
after reading it, I cannot tell from the face of it whether or not it is 
adjudicatory. 

So that the procedure that I follow is, I just refer it to the file, and 
in its course it goes to the public file. If it is an adjudicatory matter 
it does not go into the docket. 

Senator Harr. If it is an adjudicatory matter, the letter commu- 
nication does not go into the docket ? 

Mr. Dorrrer. It does not go into what we call the transcript of 
record, the type of thing that comes before the Commission in its con- 
sideration. 

But if anybody wants to know whether somebody wrote to the Com- 
mission, they could go downstairs and they could find all this public 
information. 

You might really visualize it as a separate section of the docket it- 
self. As you know, some of these dockets get pretty large. They are 
measured in feet. 

Senator Harr. Perhaps your testimony gives the answer to this 
question, but I will raise it specifically, and I am not assuming by my 
question, certainly, that you or that any Commission member is sensi- 
tive to this problem, and yet. we have heard some comment about it. 

Let us assume now a member of a Commission feels that his ap- 

intment to the Commission, in large part, was the result of action 

y 2 Member of the Senate or of the House, and the political facts 
of life are such that this, on occasion, has been the course of history. 
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What kind of law would make you most comfortable as a Com. 
missioner as a forestalling, immunization sort of thing against an jp- 
quiry from that particular Congressman or Senator ? 

I ask that again, not to imply that I have any indication that any- 
body suffers from this problem, but if I were on the receiving end 
and conscious that I was there largely because Senator X had encour. 
aged the executive authority to put me there, and Senator X comes in 
with a nice nifty strong note in support of a constituent of his in con- 
nection with a matter that I am deciding, what kind of law would 
you think would come closest to making me completely comfortable 
and free to go about my business as my oath would require me? 

Mr. Dorrrer. Well, may I speak generally, apart from law? If] 
were responsible for my appointment to a particular Senator, and he 
called me on a matter which I recognized immediately as being in an 
adjudicatory position, I would have no hesitancy whatsoever in advis- 
ing the Senator that this was an adjudicatory matter and that obvyi- 
ously he would not pursue it any further, and if he did, I would just 
have to beg off as politely as I could and, of course, if he persisted 
probably get toa point of being rude. : 

But I have never had that experience; I never had to go that far, 

I did have Senators call me who themselves did not recognize that 
it was an adjudicatory position, and after they did, they were just 
as sensitive to the ethics of the situation as any experienced, stead- 
fast lawyer would be. That does not raise too much of a problem. 

I do not think it calls fora law. I think that much of the ex parte 
attempts are done rather adroitly. It is sometimes so fast that you 
do not get the full significance of it until the person has disappeared. 

I might also say that a lot of it is, the ex parte presentations, if you 
want to label them as such, are the result of people, the inadvertence of 
people who just do not appreciate that. 

I am talking now about the common acknowledged fact, that is, that 
people will regard a matter in court entirely different from the way 
they do before an administrative agency. 

I have been on an agency now since 1949, on the State level until 
1953, and after 1953 down here. 

There are many good, conscientious people who will—who think 
they are doing their community a favor by indicating to or attempt- 
ing to indicate to me that a certain applicant would be much better 
than somebody else. 

They would not think of doing that as far as a judge is concerned, 
and about the only thing that I can do, if it is a quick statement, I 
just have to be as polite as I can and turn it off; or if it is a communica- 
tion, and there is a request for a reply, I just simply write back and say, 
“T am sorry, but this matter is in a position where I cannot comment 
on it,” and that closes the matter. 

Senator Harr. You described this separate file but, nonetheless, 
part of the case, in that it is available for public inspection; that in- 
cludes the correspondence that may come in? 

Mr. Dorrrer. Yes. I think it is advisable. For illustration, 
chambers of commerce, ministers, women’s organizations, you just 
get some people who think the allocation of a television license 1s 
really a question of either a popularity contest or they have, as you 
well know, some people think that the method of petition, the num- 
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ber of names, the weight of the petition is something which is going 
to have substantial influence. 

Well, even in legislative matters, that does not necessarily follow. 

So we do feel that we should not discard that. It just goes into the 
public file so that anybody, all adversaries, can examine it. 

Senator Harr. Well, all right then; what about the phone calls? 

Mr. Dorrrer. A phone call—you mean the recording of the fair 
summary of the phone call? 

Senator Harr. Is there a record made of that and put in the public 
file comparable to this letter from a women’s club? 

Mr. Dorrrer. No. Sometimes they are and sometimes they are 

ot. 
. Senator Harr. Isn’t the Senator’s phone call apt to be a little more 
influential than a women’s flower club? 

Mr. Dorrrer. Well, if you are susceptible to influence, then an in- 
nocent phone call, regarding the status of a case, could have an effect 
on a Commissioner. 

I would say this, that the number of phone calls that I get, even 
with all of the protections against people who could be just as well 
served by somebody else in the Commission, I would have to do an 
awful lot of writing and cataloging and take a good deal of time out 
to try to get it into the right slot. It is quite a burden, and I am 
merely talking about telephone calls at the office. 

I do not want to be understood to say that I would oppose any legis- 
lation which would require the Commission to make a note of it. It 
may be that he announces that under the law he is tempted to make a 
recording or a summary of what is being said, that after a short while, 
why, people just will not call who have ulterior motives. 

However, it is difficult to write and talk. Many times they talk 
faster than I can possibly write and then, as I have indicated in some 
public utterances, you can always get into a collateral contest as to 
what was said. 

If I may be permitted just a little note of levity, I would like to 
tell the story about the fellow who talked to his lawyer and said, 
“How about sending the judge a box of cigars?” 

He said, “That is the worst thing in the world you can do. Don’t 
you dare.” 

So after the case was decided and he won it, he says, “Well, I sent him 
a box of cigars.” 

The lawyer was aghast. He said, “But I put in my opponent’s 
name.” [ Laughter. | 

So I suppose if, by law, somebody is going to be disqualified, be- 
cause somebody spoke on his behalf, it could really in some cases re- 
sult in a very shoddy trick or a racket. 

Senator Harr. I was not pursuing the question with a notion that 
it would disqualify him, but it eccurred to me if it was thought de- 
sirable to put the women’s garden club communication in the public 
file, it might not be out of order to raise the question of whether 
you are considering putting a Senator’s phone call in. 

Mr. Dorrrer. We do log all the phone calls with respect to status, 
and so far as I am concerned, I generally refer this matter imme- 


diately to somebody who can supply whatever information there is, 
and so far 
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Senator Harr. I am not sure I follow you on that. There ig g 
public file where these letters come in and they are put in, and J 
thought your first answer was that the phone calls: no. But now, do 
I understand that something is done with the phone calls 4 

Mr. Dorrrer. You are talking about me and my recorded phone 
calls? 

Senator Harr. Yes. 

Mr. Dorrrer. No; I do not do that. 

What happens is that if Senator Hart calls and wants to know 
the position or the status of a case, and puts in a little whiplash, “You 
have been sitting on it long enough down there, it has been 2 years,” 
and it is probably justified, I would say, “Senator, I will find out 
about it imemdiately,” and then I do make a little note and send it to 
the secretary and tell her that I want a complete report as to where 
this is, why it is, and that information gets into the public file. Gen- 
erally I either call back or I will write you a detailed letter. 

Senator Harr. Well, is the answer “Yes, a Senator’s phone call 
does go in the public file,” or “No”? 

Mr. Dorrrer. No; the answer is, generally, “No.” 

Senator Harr. Did I understand that there are some people who 
do put into the file the receipt of a congressional telephone call? 
Did I understand that while this might not be the case with you, that 
there are people on the Commission’s staff who, when phoned, will put 
into the public file a note to that effect ? 

Mr. Dorrrer. Not to my knowledge, Senator. 

Senator Harr. So, except occasionally, is the answer, occasionally 
a note may be made in the public file that a Senator has called, but 
generally, no, or almost never ? 

Mr. Dorrrer. May I refer this to Mr. Paglin, who has been with 
the Commission a long time and on the staff level? We do have a 
rule, and the staff is required to follow it. Would you elaborate on 
that, Mr. Paglin ? 

Mr. Pactrn. Senator, our rules provide that before a case is desig- 
nated for hearing, the Commission may consider communications 
which are sent to it for the purpose of determining whether or not 
the case should be designated for hearing. 

Once a case is designated for hearing, all communications received 
are put physically in a separate part of the docket, but by our rule 
are not to be considered and cannot be considered by the Commission 
in the determination of a case unless they are introduced in evidence, 
which would mean either being offered by an applicant or by a 
witness. 

Senator Harr. Well, let me ask the question again: What about a 
phone call ? 

Mr. Paquin. To my knowledge, phone calls are not made part of 
the record, except to the extent, as the Chairman indicated, if the 
phone call were responded to by a letter, that letter might find its 
way into the communications section of the docket. But again that 
portion of the docket is not considered in the determination of the 
ease. It is not truly a part of the record in the case, and if the case 
is appealed, it does not go up to court because it was not part of the 
consideration of the Commission’s decision. 
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Senator Harr. Just as a new boy around here, it would seem to 
me that a Senator’s phone call would have a lot more speed, there 
would be a lot more “hop to that pitch” than a letter from the ladies’ 
varden club. If the ladies’ garden club communication goes into the 
file, why not the Senator’s phone call . 

Mr. Dorrrer. Well, sometimes a Senator’s phone call is because he 
got a letter from the ladies’ garden club, too; so that we might be 
satisfying bothatthesametime. 

I would say, yes, and I would definitely pay attention to any request 
for information from the Congress. And I would be happy to— 

Senator Harr. I mean if I wrote you a letter that would go into 
the file, I understand; is that right? 

Mr. Dorrrer. Yes. Now, myself, I would like very much to respond 
just as quickly to any citizen, but sometimes just the sheer load will 
not permit such prompt dispatch. You have to choose each moment 
of the day what you are going to take up quicker. 

Senator Harr. Well, realizing how uncertain the public is about 
the complete objectivity of administrative procedures, and that may 
be the fault of nobody in this room, I am not implying that, or the 
fault of all of us; but realizing that sensitivity, it would seem to me 
that we probably could find the time to make a public note of a con- 
gressional oral communication even without slighting anybody else, 
but if need be we could slight something else and slip the note that 
Hart called about, whatever it was, and probably do more to create 
a feeling of confidence in the mind of the public than some of the 
stuff we do put in that public file. 

Mr. Dorrrrr. Well, Senator, speaking for myself, I think a good 
deal of this ex parte problem and rebuilding the confidence of the 
public could be accomplished if we and the Congress could find a 
way to promptly dispose of those matters which are before us. It is 
when they are delayed for so long that there is an opportunity for 
chicanery or even worse. It is the wedge that some people, unscru- 
pulous people, who really wish to try to influence a Commissioner, 
use. 

He comes up to the Commission on the pretext, or he calls on the 
retext, or he gets the Senator to call on the pretext—not the pretext 
ut the fact—that this matter has been pending a long time. 

But I myself feel that a good deal of the public confidence could 
be restored if we could expedite these proceedings and function as the 
Congress and the people had intended the agencies to function, in 
the first place. 

I think that the criticism and the lack of confidence in administra- 
tive agencies, in Washington especially, is not so much the ex parte 
as it is the delay, and the large expense involved. 

The people are more concerned with that, in my opinion, than they 
are with respect to ex parte pitches. I think that the people are very 
realistic. They appreciate that there is no law that can be devised 
that is going to stamp it all out. 

But I think the most effective means would be to have Congress 
seriously consider ways and means to aid the agencies in promptly 
disposing of these matters rather than constantly loading on more 
and more due process; that is essentially our problem in the FCC. 
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Senator Harr. That is a statement that takes some courage to make 
I am sure, because somebody can play hob with you, when you have 
used the phrase, “loading on due process,” because that really is what 
we are all seeking to insure, and yet I understand perfectly what you 
are talking about, and I am not going to—— . 

Mr. Dorrrer. I am glad that you do. 

Senator Harr. I am glad that you did say that. 

Mr. Dorrrer. I am glad that you do understand, because there js 
ample due process now, and I certainly would not advocate cutting 
off or the erosion of some of the essential due process protections, 
which are the fundamentals and are the hard core. That should 
remain. 

But I am discussing matters in the FCC with respect to the right of 
people to qualifiy as parties in interest who really, under most any 
ordinary test, do not have any interest in the proceeding at all. It 
is certainly not to help the public. Their prime objective is to delay 
because they do not want competition in their fields. 

Senator Harr. One of the things I am sure is slowing your progress 
down at the moment are the communications with respect to quiz pro- 
grams. I take it you have received some suggestions about rules on 
quiz programs? 

Mr. Dorrrer. I did not hear that last question. 

Senator Hart. I say, I assume you have been receiving some com- 
munications about what the rules you should have with respect to 
these quiz programs? 

Mr. Dorrrer. Well, not what rules. They say we should have rules, 

Senator Harr. Rules; all right. 

Rules relating to the quiz programs would not, as I read S, 2874, 
be affected by this proposed legislation; am I right on that? 

Mr. Dorrrer. I do not think so; that is right. You are right. 

Senator Harr. They would not be involved in that. 

Mr. Dorrrer. Of course, may I add this comment, Senator, that 
this disclosure, this type of thing, and the correspondence that has 
gone on, both by letter and orally, and then the action which the Com- 
mission has taken, is typical of some of the lesser glaring things that 
occur long before the Commission gets into rulemaking, so that after 
this investigation that the Commission is undertaking, we would prob- 
ably come along with some tentative rules, and if we do, then we notice 
it for rulemaking. 

It is at that time that a bill like this is intended to apply or take on 
the function of these protections. 

But that momentum, that very momentum which has been worked 
up, does not bring to a stop, brake to a stop, and that is what people 
do not realize, that the moment the Commission issues a notice of 
hearing, and that type of rulemaking, and assuming that it wants to 
treat it as an adjudicatory matter, almost as an adjudicatory matter, 
the people of the country, Congressmen and some of the local people, 
just do not realize that that cutoff has come. 

To be sure, it has been published in the Federal Register perhaps 
in the newspapers and all that, but they just do not get the full signifi- 
cance of that, and therein lies the big difference between a court pro- 
cedure and an administrative procedure. 
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All rulemaking, at some time or other, develops because somebody 
complained about something. They wanted things done a little 
differently. 

Then he got his friends, and then he probably got the industry, and 
then probably some Members of Congress. 

Senator Hart. Thank you, Mr. Chairman. 

Judge McDonald, the Chief Counsel, probably has some questions. 

Mr. McDonaup. Thank you, Mr. Chairman. 

Chairman Doerfer, with respect to the Sangamon Valley case you 
very properly stated you do not wish to make detailed comment on 
the case as it is pending presently, I believe, before the Commission ; 
is it not ? 

Mr. Dorrrer. That is correct; yes, it is, and before the court. 

Mr. McDonaxp. However, as a result of that case, has the Commis- 
sion not entered into a rulemaking proceeding ? 

Mr. Dorrrer. Yes, we have. 

Mr. McDonap. With what objective in mind, if I may ask? 

Mr. Dorrrer. Well, the long objective in mind was the fact that the 
Sangamon case turned on two points. One was that it was improper 
for an ex parte conversation with respect to a matter which was a 
valuable privilege; it is particularized. 

The other is that the Commission, by its own rules in this particular 
rulemaking, indicated after a certain day it would receive no more 
comments. 

Well, the Commission in that latter phase did not intend at all to 
cut off any additional information which it wanted to seek. It 
wanted to draw an end for the submission of comments from anybody. 
Most anybody, of course, as you know, can comment. But it wanted 
to reach a point where it did not want to receive any more comments 
because it felt ample opportunity was given to all. But it had no in- 
tention at that time that it itself would be proscribed from seeking 
additional information. 

Now, whether or not that would result in further rulemaking, 
which has frequently happened, or whether or not it results in no 
rule, which frequently happens, or whether or not it would result 
in a rule without any further proceedings, but pointing out what 
additional information it got, so that those who wished to challenge 
still have the opportunity to move for reconsideration, which fre- 
quently happens, it was for that purpose that the Commission had 
adopted or—it has not adopted, but it has initiated an amendment 
to the rule to provide for that, a complete understanding of what 
was meant by the latter provision. 

Mr. McDonaxp. Then, in your suggestion concerning the language, 
“Proceedings required by statute,” you preferred that that language 
should be used in this particular bill, 2374, rather than the language, 
“required by law.” 

Would you elaborate a little bit on that for me? 

Mr. Dorrrer. I beg pardon? 

Mr. McDonatp. Would you elaborate a little bit on that for me 
because, as I understand this matter of due process of which you 
speak, the law is not confined to case law or statute law; it would be 
the entire body of the law. 
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Mr. Dorrrer. Well, the reason we made that suggestion, Mr. Me- 
Donald, is because it is in the interest of definiteness. A statute is 
available; everybody can read it. They may come to different inter- 
pretations, but just what is the law is sometimes very difficult to ascer- 
tain until it is challenged. It is merely a question of trying to cast 
it into a more definte ascertainable form. 

Mr. McDonatp. Well, don’t you follow any precedents of case law 
in any of these decisions ? 

Mr. Dorrrer. Indeed we do. 

Mr. McDonaxp. I would assume so. 

Mr. Dorrrer. But you see, the FCC and the Administrative Pro- 
cedure Act requires in certain cases that there be hearings on the ree- 
ord, and the history of the act indicates that there are some hearings 
that are not hearings, but there is some rulemaking that can take 
place without a record. 

Mr. McDonatp. Now, turning for a moment, if I may, to S. 1734 
which, I believe, was recommended by the Commission for passage, as 
an amendment to the Communications Act. That is the correct num- 
ber, is it not? 

Not to go into the merits or demerits of the particular bill, but 
looking over the report on the hearings, I believe Commissioner 
Hyde testified there—the word “presentation” gives me a problem. 
Does it create a problem in your mind? Do you have the act there? 
If not, I can read it. 

Mr. Dorrrer. Yes, I do. What line is it? 

_I think you are referring to line 3 on page 2, “make any presenta- 
tion.’ 

Mr. McDonatp. Correct. The word “presentation”—what would 
that mean ? 

Suppose a group of Senator Hart’s constituents or Senator Car- 
roll’s constituents have a problem before the Commission, and the 
circulate petitions, and I am sure you have received petitions. Would 
that be a presentation within this particular act? 

Mr. Dorrrer. I would say “Yes.” Of course, a good deal depends 
upon the content of the petition. If the petition is merely that we 
get going, that is one thing, and decide the case. 

Another one is if we should decide it a certain way that would 
certainly be a presentation. 

Mr. McDona.p. I am speaking of that type of presentation, when 
people have a particular interest before you on a particular adjudi- 
catory matter. We have seen those petitions, signed by hundreds of 
people. That would be a presentation within the meaning of this 
proposed statute, in your opinion ? 

Mr. Dorrrer. I would consider it a presentation or I think that 
is probably what they meant. 

Mr. McDonaup. And, therefore, they would have to give notice 
and opportunity for all of the parties to participate? 

Mr. Dorrrer. Yes. 

Mr. McDonatp. They would have to know, then, who the parties 
were ? 

Mr. Dorrrer. Yes. 

Mr. McDonatp. And if they did not do that, they would be subject 
to the general penalty of the Federal Communications Act, the crim- 
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jnal penalty, which is what? TI believe you have a first and second 
offense criminal penalty, do you not? 

Mr. Dorrrer. I am not too familiar with title V of the FCC or 
the Communications Act. But that does provide for the penalty pro- 
visions, and if the law were incorporated in the act as it reads here, 
no doubt the criminal provisions would apply. 

Mr. McDonavp. Criminal provisions apparently are up to 1 year 
in jail and a $10,000 fine for the first offense; and 2 years in jail and 
$10,000 fine for a subsequent offense. 

Mr. Dorrrer. Yes. 

Mr. McDonaup. My point seems to be that it is a difficult area in 
which to write a bill for even one agency. You get the complaint 
that you cannot write an overall prohibition with respect to ex parte 
communications. Would you agree with that? 

Mr. Dorrrer. Yes, I do. 

Mr. McDonatp. Do you agree with the statement that particular 
bills would be more appropriate, that is, particular bills directed to 

articular agencies, such as S. 1734? 

Mr. Dorrrer. Yes, I do; because each agency performs, perhaps, 
a slightly different function from the other. 

If I may expound a little bit, our work at the FCC is different than 
it is over at the National Labor Relations Board, and even at the Fed- 
eral Trade Commission. 

In those agencies, they are primarily deciding issues of fact, what 
happened in the past, and then they apply the law to the findings. 

In our agency, a good deal of the licensing function is not the reso- 
lution of issues of fact, something that happened in the past, nor the 
application of a legal sanction in order to punish an infraction such 
as a violation of a safety rule or a misrepresentation of a document, or 
violation of a tariff provision or revocation of a license. 

Most of our work is to the future. It is policymaking, and the li- 
censing does not quite lend itself to the adjudicatory procedures and 
safeguards which are so well understood and about which the due 

rocess clause of the Constitution is part of our judicial tradition, as 
is the revocation of a license. 

In the one case, you are attempting to get a privilige; you may think 
it is a valuable privilege. It may be that it will take you into bank- 
ruptcy. But, nonetheless, you are vying for a privilege. 

n the other, although you have the privilege, you have built about 
that property and made some very definite capital commitments, so 
that the safeguards of due process certainly apply with much more 
reason in the latter case than the full extension of due process in the 
former case. 

_ Ido not know whether I have made myself clear, but what I am try- 
ing to say is that you should not regard all licensing as though the 
rson who, merely by applying, has a vested interest in it already, 
use the prime concern is the public, and sometimes you must move 
fast, and it may be that to some it is rather arbitrary, but actually 
what useful purpose does it serve with respect to the public when it 
has a valuable portion of the spectrum remain dark for 2, 3, 4, or 5 
years, while two or three people are contesting for it ? 

Actually, at one time the Commission gave out licenses on the basis 

of first come, first served, and it was not until the Ashbacker case 
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that this entire thing was reversed. Congress did not do it. It was 
the Supreme Court, ‘and I might also say that the granting of license 
on the basis of first come, first served, insofar as the public is concerned 
has not ever been any harm that I could see, and I cannot see where 
the benefits of these long, drawn out proceedings have been of any 
benefit to the public to the extent that 1t would be better to continue 
it rather than to reexamine it and see whether or not we should not go 
back to the first come, first served, and I might add just one more 
thing. 

You must remember that the Commission is by law obligated to ex- 
plore and study the uses and to encourage the use of radio. 

Well now, the initial stages of television were such that it actual] 
was erateful for anybody w sho would risk capital and come in and take 
it. They were encouraged to take it, and it was not until this thing 
developed into a valuable privilege, where there was a lot of money 
involved, that the contest became very bitter, and the Congress 
adopted more and more laws of a restrictive nature. 

So that one day, one year, we are trying to get people to come in and 
take these things and to develop them and, perhaps, a year later we 
have to put on all the brakes in the world, not because we do not want 
the channels filled up, but because these people are so insistent that 
their due process rights are being violated. 

Mr. McDonaxp. These are people whom you do not believe should 
be designated as parties in interest ; is that correct 

Mr. Dorrrer. Oh, no; not those. 

I am speaking, Judge, of the—specifically I was thinking of 309(¢) 
protests where, for example, we can make a grant w ithout a hee aring 
if there is no contest. 

May I explain just a typical illustration ¢ 

Mr. McDonatp. Perhaps I did not make myself clear. I was going 
back. I believe you once or several times made a statement that there 
was a certain section of the act which makes many people U.S. at- 
torneys or district attorneys. 

Mr. Doerrer. Private attorneys general. 

Mr. McDonavp. I think that is the phrase. 

Mr. Dorrrer. May I explain that? 

Mr. McDona.p. Yes. 

Mr. Dorrrer. Assuming that you have a television channel avail- 
able toa community. We do have many of them now. We have over 
a hundred VHF channels that anybody can have, but they happen 
to be in places where they are not economically feasible. 

But assuming that an individual decides that he is going to take 
a chance, and he garners enough capital and he meets the statutory 
qualifications, he is a citizen, he is financially able, he has got tee -hnical 
assistance or ability, and he is of good character in the sense that-he 
has no criminal record. He does not own more than five of the sta- 
tions, or if he does not own a station in the same community, the 
chances are that he will get it. That is about all there is to it. That 
is a grant without a hearing. 

Now, if the local newspaperman does not like it he can come before 
the FCC and protest, and he is madea party in interest. 

He does not want the channel. He just does not want the fellow 
in his community. He thinks he is going to lose some advertising 
revenue and, no doubt, he will. 
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Now, I cannot see anything in the world why this local newspaper- 
man or local magazine or billboard advertiser or movie operator, any- 
body who is liable to suffer a little economic injury, can come in and 
compel this Commission to accord him a full hearing. 

Now, mind you, he does not want it, but he conjures up all kinds 
of reasons as to why this particular applicant, if he got it, would 
be operating this contrary to the public interest, and some of the rea- 
sons that they apply are absolutely, in my opinion, without substance 
or merit. 

But still he is one who is permitted to inject himself as sort of a 

rivate attorney general to protect the public interest. 

The Commission was designated for that purpose. But, nonethe- 
less, we must accord him a hearing. That is the type of new process 
that I was talking about, and he can really, by appealing to the courts 
and through interlocutory and other dilatory moves, he could prob- 
ably frustrate the implementation of a channel for 1, 2 years, and 
maybe more. 

Mr. McDonatp. I might say I did not mean to go afield as, I think, 
perhaps it appears at the moment, Mr. Chairman. Although in con- 
nection with this statement of delay being sort of a breeding ground 
for the type of ex parte communication we are talking about, we did 
want to hear the Chairman on this. 

Thank you. 

Senator Harr. Mr. Bolton-Smith? 

Mr. Botron-Smitru. No, thank you, Mr. Chairman, not at this time. 

Senator Harr. Mr. Kennedy? 

Mr. Kennepy. Thank you, Mr. Chairman. 

Mr. Doerfer, I do have one problem with the discussion we have had 
on communications from women’s garden clubs, Senators, and your 
comments on rulemaking on page 5 of your statement. 

I wonder, first, whether you regard this bill, S. 2374, as covering the 
type of rulemaking to which you referred, and in which you said the 
Commission did not believe that it should be confined to the record 
made in the proceeding ? 

S. 2874, as I read the bill, is limited to agency hearing proceedings 
which are subject to notice and opportunity for hearing and required 
by law to be based on a hearing record. It includes adjudications, 
those proceedings which, by the agency’s notice of hearing, are made 
subject to the standards of conduct of the act, and those which, by 
law, are governed by the procedure governing adjudications. 

Section 2(b) (4) says that the requirements of section 2(a) shall not 
apply to rulemaking proceedings, except those governed by 2(a) 
above, 

That is a rather involved statutory way of excepting rulemaking as 
I understand the bill, unless the proceeding is subject to notice and 
opportunity for hearing and required by law to be based on a hearing 
record. 

Is that the type of rulemaking which you are referring to in your 
statement ? 

Mr. Dorrrer. Yes. 

Mr. Kennepy. So that you then construe this bill as covering all 
of your rulemaking functions? 
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Mr. Dorrrer. Yes. It might just as well, to be safe, bec: ause it 
opens up the door for a charge that the agency would be discrimina- 
tory. Why did it in this case require that or say that it felt bound by 
law to decide it only on the record, and in this other case it did not, 

Now, the way you have to move past, something short of an emer- 
gency, ‘but nonetheless one that probably is not very controversial, 
nevertheless you get cantankerous litigious people in and they are 
quite effective in hamstringing. 

So I would say the Commission would probably resolve all doubts 
in a case of that kind and would probably drift into considering rule- 

making almost like an adjudication because really there is not any 
rulemaking that does not affect some valuable right or privilege. 

Mr. Kennepy. That is related to that Sangamon Valley “decision 
to which reference was made in the earlier hearings and also today? 

Mr. Dorrrer. Yes. 

Mr. Kennepy. Since that decision has been referred to and the 
Government’s brief put into the record earlier, would you care to 
submit the Commission’s brief in that case? 

Mr. Dorrrer. We will be happy to do that. 

Mr. Kennepy. I want to go tothe next step now. 

Mr. Dorrrer. Do I understand 

Senator Harr. We would make it a part of the committee file. 

Mr. Kennepy. I would like to go to the next step now, and under- 
stand in my mind the problem of a women’s garden club, a Senator, 
and ev erybody else. 

It is my understanding from what you said that the Commission, 
by law, in deciding an adjudicatory proceeding decides it only on the 
hoaie of the docket record, as you have distinguished docket record 
from the public file? 

Mr. Dorrrer. That is correct. 

Mr. Kennepy. And that, therefore, so far as the Commission is 
concerned in making its decision it does not make any difference 
whether a communication is in the public file or not, you just do not 
consider it; isn’t that correct? 

Mr. Dorrrer. That is correct. 

Senator Harr. You have heard judges instruct juries to disregard 
what the witness said, and you know how you are amused by that 
statement. I know that is the public reaction to much of this sort of 
stuff. 

Mr. Doerrer. I was going to say 

Senator Harr. I do not know how you avoid it. 

Mr. Doerrer. That is right. You see, it is almost like an unethical 
lawyer or it may not even be unethical, he may ask a question which 
is really objectionable, and the court sustains the objection; nonethe- 
less, the jury heard it, and then later on is instructed not to regard it. 
Well, they have to operate the same way with respect to— 

Mr. Kennepy. As a practical matter then if you were sitting asa 
juror you would do your best to disregard it, and you do the same as 
a Commissioner ? 

Mr. Dorrrer. Yes. Let me say this: That the FCC has got several 
Commissioners—— 

Senator Harr. Mr. Chairman, if I were a Commissioner I would 
love to feel that the Congress was trying to act as a judge to protect 
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you just as the judge tries to protect. a juror from this sort of thing. 
I mean, that is the reason we are sitting around here this morning 
trying to find out or trying to figure out how we can contribute to 
an immunity which I, if I were a Commissioner, would want to 
enjoy to the maximum. That is one of the problems of the committee. 

Mr. Dorrrer. Senator Hart, I do not want to be misunderstood. 
I think it would be a considerable assist to me as a Commissioner if 
a person wishes to press a viewpoint im an adjudicatory matter to 
say, “Now, listen here, here is section so-and-so of the statute. You 
keep this up and you are liable to go to jail. Now, you get out of 
the office or get off the phone or just don’t generate any pressure 
through any of my friends or anybody else.” 

Yes. I think it would be a considerable assist. 

The only concern I have, as pointed out, it has got to be done with 
a good deal of care in this rulemaking respect. In an adjudi ration I 
have no problem at all. Even there, however, I do wish to raise this 
one thought. 

Let us be careful so that we do not allow these collateral things to 
balloon up into such a bitter contest that the public interest must 
await the determination of this collateral thing; that is the thing that 
bothers me, because a criminal case can take years, and if we cannot 
decide the public interest question which we were having under con- 
sideration at the time that this arose, you are really beating the culprit 
over the back of the public. 

Senator Harr. I interrupted you, Mr. Kennedy ; you may continue. 

Mr. Kennepy. Thank you, Senator. 

Then I want to ask this question: What sort of a modification of 
S. 2374 would you suggest to give an agency that freedom in this rule- 
making function ? 

Mr. Dorrrer. I would say that if you say “by statute,” that would 
certainly give the Commission enough definiteness so that it would 
conduct its rulemaking proceedings accordingly. 

On page 1, although I did not read it into the record, we do have 
the provisions which do require a hearing record. 

Mr. Kennepy. In other words, Mr. Chairman, I understand that 
there are statutes presently applicable to the FCC 

Mr. Dorrrer. Yes. 

Mr. Kennepy. Which do require notices, opportunity for hearing, 
and that the decision be based on the hearing record ? 

Mr. Dorrrer. On the hearing record. 

Mr. Kennepy. And you believe that a bill like S. 2374 would be 
helpful if it is limited to such statutes, so that there would be sufficient 


definiteness as to when the provisions in this bill would apply and 
when they would not apply ? 


Mr. Dorrrer. Yes. 


Mr. Kennepy. You believe also, then, the provisions of this bill, 
insofar as they would apply to proceedings before the Commission, 
should prohibit all types of communications because section 3 says, 
“It shall be unlawful for any agency member or hearing officer who 
presides over or participates in the decision or conduct of a hearing 
proceeding subject to section 2(a) of this act to permit, receive, enter- 
tain, or consider any exparte private interview, argument, or com- 
munication pertaining to his consideration or decision of such pro- 
49968—60——18 
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ceeding, except in circumstances authorized by law or upon reasonable 
notice to all parties of record.” If there is reasonable notice to all 
parties of record, then you do not have an ex parte private communi- 
cation anyway, I assume. You also want to say that proceedings 
“required by law” should be those required by statute; is that cor- 
rect ? 

Mr. Dorrrer. Yes. Well, I do think that Congress would not in- 
tend for the Commissioners, even inadvertently, to prohibit Com- 
missioners from discussing matters among themselves or with their- 
staif or the staff of the Opinion and Review, as we have in the Com- 
mission. 

Mr. Kennepy. But you want to make it basically unlawful for 
anyone to communicate with you on a matter pertaining to your de- 
cision ¢ 

Mr. Dorrrer. Do you mean by that including the staff ? 

Mr. Kennepy. No, excluding the staff. 

Mr. Dorrrer. The Commissioners, and so forth. 

Mr. Kennepy. But you would make it unlawful for the Women’s 
Garden Club to write a letter, for the Senator to write a letter for 
anyone, as provided in the language of this bill. 

Mr. Dorrrer. No. Personally I would not go that far. I think 
that we have got to be careful about inadvertence. It is true that a 
district attorney may have some discretion, but giving the D.A. some 
discretion in cases like that may not be good law. 

I think if there was no intent to be surreptitious about it, if the re- 
cipient of the information put it in the file as usual, that type of thing 
I do not think should be subjected to criminal sanctions. I really feel 
that there would be sort of a humane reluctance on the part of the 
Commission to subject somebody even to a criminal prosecution for 
what he may feel is really an inadvertence. 

I think that where 

Mr. Kennepy. I want to point out here, Mr. Chairman, that the 
bill does not give the Commission the discretion as to whether or not 
to prosecute it. It merely says that it is unlawful. 

Mr. Dorrrer. I appreciate that. 

Mr. Kennepy. There is no discretion involved in this bill. 

Dr. Dorrrer. I appreciate that. I was commenting on, I think, 
some other comments with respect to discretion in the district 
attorney. 

Mr. Kennepy. Well, then, I gather you do not want to make it un- 
lawful for any communication to be made? 

Mr. Dorrrer. For any? 

Mr. Kennepy. Yes, in the language of section 3. 

Mr. Dorrrer. No, because I think that if the communication is 
made, and the other party or the opponents are apprised and have 
ample opportunity, certainly that would not call for a criminal 
sanction. 

I think a good deal of the unlawfulness should be the intent. I 
have very small patience or consideration for anybody who deliber- 
ately tries to trump up pressure on a Commissioner. 

I think if you get somebody behind the scenes who is, for lack of 
a better expression, needling the Senator or Congressman or friends 
or acquaintances of the one who has to make the judicial decision and 
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ou could show a course of conduct, sort of a pattern, I would have 
no compunction at all in advocating a very strict criminal sanction. 

Mr. Kennepy. That is all. 

Senator Harr. Mr. Chairman, you emphasize this business of pres- 
sure. You do not like anybody to pressure you. I agree. 

But Mr. Kennedy is citing a section of this law that is not aimed 
at somebody necessarily putting pressure on, but just some zealous 
advocate who thinks he has a good argument, and he is not sure that 
the Commission really heard it in the open hearing, and he makes an 
11 o'clock appointment for Friday morning, and he comes in and 
makes sure you understand. Now that is prohibited by section 3. 
You buy that; do you not? , 

Would you not feel that it was desirable that the law say that in a 
situation like this that you tell your story on the record just as you 
do in court, and you do not go back next week to make sure that the 
Commissioner got it straight ¢ 

Mr. Dorrrer. That is right. 

Senator Harr. So that section 3 is not objectionable in that sense? 

Mr. Dorrrer. In that sense not at all. 

Mr. Kennepy. Thank you, Senator. 

I think the problem of section 3 is that it might cover a variety of 
interpretations. For example, where it says that it is unlawful for 
any agency member “to permit, receive, entertain, or consider any 
ex parte private interview, argument, or communication pertaining to 
his consideration or decision of such proceeding,” it would be, per- 
haps, unlawful for a newspaperman to communicate with you because 
it would be a communication pertaining to your consideration or deci- 
sion. Do you think it would go so far that it would make it unlawful 
for members of the press to inquire as to a matter? 

Mr. Dorrrer. Well, Mr. Kennedy, I think in our comments, why, 
we suggest that, of course, it is in the appendix (b) on page 8, that 
the ex parte prohibition should be limited to the “consideration or 
decision of the merits” of such proceeding. 

Mr. Kennepy. You mentioned that you thought intent should be 
an important factor there. In section 5 of this bill it has the qualifica- 
tion “with intent to influence.” 

Section 5 refers to a person making the communication rather than 
the person receiving the communication, and provides the person mak- 
ing the communication must make it with the intent to influence the 
consideration or decision of the proceeding. 

While that provision is not incorporated in section 3, which makes 
it unlawful for the person to receive it, he can receive it regardless of 
the intent, either with which it was made or with the intent with 
which he received it. Have you any thought on that? 

Mr. Dorrrer. Well, I did not want to be captious but, of course, the 
intent to influence action, any kind of action, but action, I think it 
would be well to weave in at all times with intent to influence con- 
sideration or decision on the merits of the matter. 

Mr. Kennepy. That is all. Thank you. 

Senator Harr. Mr. Chairman, I hope we have terminated this in 
time for you to catch the plane. 

Mr. Dorrrer. Thank you very much. 
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Senator Harr. The statement with respect to S. 600, which I notice 
is relatively brief, I suggest in view of the time problem be incor- 
porated in full in the record at this point. 

Mr. Dorrrer. Thank you very much. 

(The prepared statements of Mr. Doerfer with respect to S. 600 and 
S. 2374 follow :) 


STATEMENT OF JoHN C. DorerRFER, CHAIRMAN, FEDERAL COMMUNICATIONS 
COMMISSION, ON BEHALF OF TITLE I oF 8. 600 


My name is John C. Doerfer, and I am chairman of the Federal Communica- 
tions Commission. To begin with, I should like to state that the Commission 
appreciates this opportunity to appear here today. 5 

Title I of S. 600 proposes to establish an Office of Federal Administrative Prac- 
tice, in the executive branch of the Government. 

The Commission is fully in agreement with the economies which perhaps 
could be achieved through the conduct of continuing study into the adequacy 
of existing administrative practices and procedures, the undertaking of special 
studies designed to eliminate undue delay and expense in agency proceedings, 
and the establishment insofar as possible of uniform agency procedures proposed 
by this bill. 

Of course, the extent to which these objectives can be achieved on a practical 
basis is difficult to determine. In this connection, we should like to point out 
a fact of which Congress is itself aware: that the numerous Federal agencies, 
departments and establishments differ widely in their functions, the subject 
matter of their jurisdiction, and their composition and organization. Because 
of this diversity, the practice and procedures suitable to one agency (or for that 
matter, to a substantial number of agencies), may prove entirely inadequate 
or inappropriate to special needs of other agencies. Therefore, to the extent 
that the role of the Office and its Director will be principally that of an advisory, 
coordinating, and integrating body, whose recommendations and procedures 
will not be inflexibly binding on the individual agencies, the Commission feels 
that title I presents no insurmountable difficulties. If, however, the functions 
of the proposed office should be susceptible of being construed as involving the 
right of the Director actively to intervene in agency affairs or to impose man- 
datory procedural and other requirements without regard to special problems 
unique to an agency, a most serious question would arise as to whether adoption 
of title I would unduly impair the operating efficiency of the various agencies 
and establishments of the Government. 

There does appear to inhere in title I of this bill a latent problem which 
might present difficulties in the future, i.e., the problem of the exact relation- 
ship which would exist between the proposed Office of Federal Administrative 
Practice and the several agencies. We feel that Congress should give careful 
scrutiny to practical, administrative difficulties which seem implicit in any 
possibility of superimposing on diverse Federal agencies an integrating body 
of the type proposed here, if that body is to act authoritatively, instead of in an 
advisory capacity. For in the final analysis, in the event that body construed 
its jurisdiction in a manner so as to encumber agencies with demands for a 
numerous succession of reports and informations, or procedures ill-adapted to an 
agency’s needs and the needs of the public, then it would appear that objectives 
of this title and the economies proposed to be achieved thereby would be largely 
counterbalanced by seriously impairing the agency’s ability to fulfill its statutory 
obligation. 

In connection with an earlier bill containing an identical proposal (S. 932, 
85th Cong., 2d sess.), the Commission stated that it had no fundamental ob- 
jection to establishment of a proposed Office of Federal Administrative Practice. 
However, in light of subsequent developments, the Commission is of the opinion 
that an alternative preferable to title I now exists. We have in mind the 
recent action of the Judicial Conference of the United States at its September 
1959 meeting in endorsing a resolution which calls for prempt establishment of 
a Permanent Conference on Administrative Procedure, composed of represent- 
atives of Federal departments and agencies and members of the bar, for the 
purpose of conducting continuous and practical studies of means for expediting 
agency proceedings and generally improving statutory and administrative 
remedies. 
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In our opinion, approaching the problems of achieving improvements in pro- 
cedures and elimination of delays through such a permanent conference not 
only carries promise of success by virtue of the effectiveness of a somew hat 
analogous body (the Judicial Conference of the U.S. Courts), but also would 
avoid many of the jurisdictional problems which might arise between agencies 
and the Office proposed in title Xs 5 ' : 

We should also like to call attention to the fact that in our judgment the 
real source of much delay in agency proceedings arises mainly from the exist- 
ence of statutory provisions and judicial construction thereof which in loose 
terms confer “standing” on persons with remote and vaguely defined interests 
to demand the legal right to participate in agency proceedings. We have in 
mind here particularly statutory provisions such as those contained in section 
309, 402(b), and 405, 47 U.S.C. 309, 402(b) and 405, which use the term “party 
in interest” or its legal equivalent, “person aggrieved or whose interests are 
adversely affected.” The effect of these provisions, as construed by the courts, 
is to require an agency to permit persons with limited concern in a proceeding 
to participate therein, and thus correspondingly to add to the length and ex- 
pense of the proceeding. : , 

In our judgment, while undoubtedly agencies could reexamine their proce- 
dures with an eye to eliminating delay, the genuine source of excessive delay 
stems from this legal requirement of having to “hear” such persons. Such a 
requirement ignores, we think, the fundamental premise for establishing regu- 
latory agencies in the first instance; the creation of a flexible means for de 
vising policy, with agencies conceived of as the principal guardians of the pub- 
lic interest. Therefore, it seems to us that the question of eliminating undue 
delays cannot meaningfully be approached solely in terms of procedural re- 
form, but must also take into account the advisability of reexamining those 
legal concepts which have contributed substantially to preventing agencies from 
bringing proceedings to an expeditious conclusion. 

Adopted : November 12, 1959. 


STATEMENT OF JOHN C. DOERFER, CHAIRMAN, FEDERAL COMMUNICATIONS 
COMMISSION, ON §S. 2374 


My name is John C. Doerfer. I am Chairman of the Federal Communications 
Commission. I appear before you today on behalf of the Federal Communica- 
tions Commission on §S. 2374, which is a bill that would establish standards of 
conduct for agency hearing proceedings applicable to all Government agencies. 

The Commission is in complete accord with the general objective of the bill; 
namely to make unlawful those ex parte communications which are improper. 
It believes firmly in the principle that adjudicatory proceedings, as defined in 
the Administrative Procedure Act, must be decided solely and exclusively on 
the basis of the issues, pleadings, evidence, and contentions of record in the 
proceedings. 

Likewise, under the Administrative Procedure Act, rulemaking proceedings 
must be on the record only if so provided by another statute. Under the Com- 
munications Act, there is no express statutory provision requiring rulemaking 
to be restricted to a record proceeding, although there are several provisions 
of the act (see, for example, sec. 201(a), 204, 205(a), 209, 213(a), 214(d), 
221(c), 222, and 303(f)) in which there are requirements for hearings with 
respect to certain subjects of rulemaking. The Commission also believes in the 
principle that, when rulemaking proceedings are required by statute to be on 
the record, ex parte presentations should be prohibited, and the hearing and 
decision requirements of sections 7 and 8 of the Administrative Procedure Act 
must be applied. 

At this point, the Commission raises the question whether S. 2374 is intended 
to supersede or modify the provisions of the Administrative Procedure Act. Sec- 
tion 12 of the Administrative Procedure Act provides that “No subsequent legis- 
lation shall be held to supersede or modify the provisions of this act except to 
the extent that such legislation shall do so expressly.” The Communications 
Act of 1934, as amended, provides in section 409(d) that “To the extent that the 
foregoing provisions of this section are in conflict with the provisions of the 
Administrative Procedure Act, such provisions of this section shall be held to 
supersede and modify the provisions of the act.” Therefore, S. 2374 should ex- 


pressly indicate whether or not it supersedes or modifies the Administrative Pro- 
cedure Act. 
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In two important respects, S. 2374 would appear to change fundamental pro- 
visions of the Administrative Procedure Act. Section 4 of the Administrative 
Procedure Act speaks of rules which “are required by statute to be made on the 
record after opportunity for an agency hearing.” Section 5 of the Administra- 
tive Procedure Act speaks of “every case of adjudication required by statute to 
be determined on the record after opportunity for an agency hearing”. In the 
pending bill, on the other hand, it is provided in section 2 that “in agency hearing 
proceedings which are subject to notice and opportunity for hearing and required 
by law to be based upon a hearing record, the agency’s determination and deci- 
sion shall be based solely and exclusively upon the issues, pleadings, evidence, 
and contentions of record in the proceedings.” [Emphasis supplied. ] 

An important distinction is thus made between rules and proceedings “required 
by statute” to be based on a hearing record, and agency hearing proceedings 
which, by section 2 of the bill, are subect to notice and opportunity for hearing 
and “required by law” to be based upon a hearing record. It would appear that 
“by law” would embrace not only statutory requirements, but case law as well. 
In this connection, it might otherwise be pertinent to discuss the effects upon 
Commission procedures of the Court of Appeals decision in Sangamon Valley 
Television Corporation v. United States (1959) 269 F.(2d) 221. However, the 
Commission believes it to be inappropriate to make a detailed comment on this 
ease, since it is presently pending before the Commission and the Court. Suffice 
it to say that, as a result of the language in the Sangamon decision, the Com- 
mission cannot be certain that in a rulemaking proceeding, not otherwise re- 
quired to be on a record, it can follow the heretofore traditional practice of con- 
sulting on complex problems in the industry with persons, industry committees, 
and technical groups, expert in their fields, in addition to reviewing and consid- 
ering written comments filed in the rulemaking proceeding. Thus, it is appar- 
ent that the Commission’s activities and problems would be substantially affected 
by the fundamental changes that would result by reason of the aforementioned 
provisions of section 2. Accordingly, we recommend that the language in section 
2 be revised to substitute the words “by statute” in place of “by law” wherever 
they appear in said section. 

Section 2 also provides that such agency hearing proceedings “shall include 
(1) adjudications; (2) hearings of record which by law are made subject to the 
procedure governing adjudications; and (3) those hearing proceedings which by 
the agency’s notice of hearing are made subject to the standards of conduct of 
this act.” 

We would expect that if the bill’s provisions are enacted in their present form, 
a great deal of litigation may result which would challenge the Commission’s 
determination in its notices of hearing proceedings, as provided in clause (3) of 
section 2, to permit ex parte communications in some hearing proceedings and 
not in others. If the language in clauses (1) and (2) of section 2 of the bill is 
retained with the amendment we have suggested, it would appear that clause 
(3) would then lack the clarity and certainty as to scope which is necessary in 
any statute of this nature. 

If it is the intention of the bill to go beyond the purview of proceedings of the 
nature discussed above, then the Commission would recommend that Congress 
declare the positive legislative policy with respect to prohibiting ex parte com- 
munications in any given class of rulemaking proceedings and to set forth in the 
statute definitive standards for Commission guidance. However, any legisla- 
tion the objective of which is to restrict the sources of information or data, in 
addition to considering filed comments in rulemaking proceedings, should be 
drafted with great care so as to preserve the responsibility of the Commission 
effectively to fulfill its statutory mandate under section 303(g) of the Communi- 
eations Act to “study new uses for radio * * * and generally encourage the 
larger and more effective use of radio in the public interest ;”. 

The Commission, therefore, does not feel that it is practical or in the public 
interest to decide the many legislative type proceedings that come before it in- 
volving new policies or changes or amendments to policies solely upon a paper 
record which depends for its quality only upon the individuals who see fit to 
comment. The Commission feels that the public interest requires that the indi- 
vidual Commissioners apply as intelligent and as expert a judgment as is pos- 
sible to the merits of a proposed rulemaking problem, and that an important 
element is the obtaining of all relevant information necessary to a considered 
legislative judgment. Therefore, in the ordinary rulemaking proceeding, the 
Commission is of the firm view that its rules should not be confined to such 
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“record” as may be produced by the comments which may be filed. A con- 
trary position would prevent the Commission from bringing to bear on the pro- 
ceeding information and data acquired in its day to day regulatory activities, 
jncluding current studies it makes and conferences it holds to maintain a rea- 
sonable expertness. 

There is attached hereto, as an appendix, the Commission’s other suggestions 
as to amendments and clarifications which the committee may wish to consider 
with respect to the specific language of the bill. 

Permit me at this time to invite your attention to the Federal Communica- 
tions Commission’s own legislative proposal made to the 86th Congress and which 
was introduced in the Senate on April 20, 1959, as 8. 17384. A hearing on this 
pill was held by the Senate Committee on Interstate and Foreign Commerce on 
June 9, 1959; it was favorably reported to the Senate on August 12, 1959, and is 
now pending on the Senate calendar. This bill would amend section 409(c) (2) 
of the Communications Act of 1934 so as to provide that in any case of adjudi- 
cation, as defined in the Administrative Procedure Act, no member of the Office 
of the General Counsel, or the Office of the Chief Engineer, or any other person, 
shall (except to the extent required for the disposition of ex parte matters as 
authorized by law), directly or indirectly, make any presentation respecting 
such case to the Commission or any member thereof, any hearing examiner, any 
assistant to a Commissioner, or any member of the Commission’s review staff, 
unless upon notice and opportunity for all parties to participate. It also provides 
that its terms shall not prevent consultations among the Commissioners, their 
assistants, and the review staff. 

The objective of the bill (S. 1734) is to clarify the present section 409(c) (2) 
which does not contain an explicit statutory prohibition against any other per- 
gon, not a party to an adjudicatory proceeding before the Commission, making 
a presentation to an examiner or a Commissioner in such a case after it has 
been designated for a hearing; nor is there a specific statutory requirement that 
any such other person shall give notice of this presentation so as to afford an 
opportunity for all parties in the case to participate. 

The prompt adoption by the Congress of this legislative proposal of the Com- 
mission would provide a needed improvement in the Communications Act and 
would, so far as this Commission is concerned, be an effective deterrent to ex 
parte communications in cases of adjudication under the Communications Act. 

The Commission takes this opportunity to renew its recommendation to the 
Congress for the prompt enactment of S. 1784. Such action would not be in 
conflict with the purposes of S. 2374 but would, in part, be complementary thereto. 
As was stated by the Senate Committee on Interstate and Foreign Commerce in 
its report on S. 1734 (S. Rept. 687, 86th Cong.) : 

“Your committee is convinced that this bill will serve the public interest and 
will insure a final decision so far as possible in all adjudicatory proceedings on 
acomplete record that is available to all parties.” 

Thus, while also favoring, as previously indicated, the broad objectives of 
§. 2374 to prohibit improper influence, these comments are submitted for the 
committee’s careful consideration with the urgent recommendation that any 
legislative action taken by the Congress in this area be made definite and clear. 

Adopted November 16, 1959. 

APPENDIX 


The following comments and suggestions as to amendments, clarifications, 
and improvement in the language of the bill are submitted for the consideration 
of the committee : 

1. Section 3 


(a) The provisions of this section should be made applicable only after a pre- 
ceding “has been noticed for hearing.” See similar provisions in both sections 
4and 5 of the bill. 

(b) The ex parte prohibition should be limited to the “consideration or de- 
cision of the merits of such proceeding” (p. 2, lines 221 and 22). 

(c) The use of the phrase “except in circumstances authorized by law” (p. 
2, lines 22 and 23) introduces a new element in agency administrative proceed- 
ings. Under the Administrative Procedure Act, there is provided in section 
5(c) an exemption for the disposition of ex parte matter as authorized by law. 
This has been interpreted to mean that a hearing examiner, for example, could 
act without notice on such matters as requests for adjournment, continuances, 
and the filing of papers, or to act ex parte on requests for subpenas. See the 
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Attorney General’s Manual on the Administrative Procedure Act, page 55. With- 
out some legislative indication of what is meant by “except in circumstances ay- 
thorized by law,” an agency member or hearing officer who relies on the appar. 
ent protection afforded by this language may find himself in a twilight zone of 
legal uncertainty. This vagueness and uncertainty in the bill should be cleared 
up by corrective language before enactment. 

(d) No provision is made in section 3 for exemption from its terms for com- 
munications and consultations among Commissioners, or between Commissioners 
and their assistants, or with other Government agencies under proper cir. 
cumstances in the course of the Commission’s quasi-legislative rulemaking actiyi- 
ties, which consultation is inherently a part of the administrative process. In 
this connection, the attention of the committee is invited to a decision handed 
down by the U.S. Court of Appeals for the District of Columbia on November 
13, 1959, in Bendig Aviation Corporation v. Federal Communications Commission 
(Nos. 14650 and 14693) in which the court of appeals sustained the authority 
of the Federal Communications Commission, after consultation with the Office 
of Defense Mobilization, to reallocate certain frequency bands for Government 
use because of vital national defense considerations. Further, even in adjudica- 
tory proceedings, the Communications Act presently permits consultation be 
tween Commissioners and their assistants, and between the Commission and 
its review staff. (See secs. 4(f)(2) and 5(c) of the Communications Act of 
1934, as amended.) It is not clear what effect section 3 would have upon the 
Communications Act in this regard without further legislative expression, 

2. Section 4 (pp. 2-3) 

(a) “True summary” requirement (p. 3, line 5): There should be a clarifica. 
tion of what is meant by this phrase in order to avoid disputes later between 
the maker and receiver of the oral communication. 

(b) “Public file of the agency” (p. 3, lines 6 and 7): There should also be 
a clarification of what is meant by this phrase since, at least in the Commis- 
sion’s practice, there is a distinction between the docket of the hearing record 
itself and other files of the agency which are also open to public inspection, 

Senator Harr. The second and concluding witness for this morning 
is the Assistant General Counsel of the Department of Agriculture, 
Charles W. Bucy. 


STATEMENT OF CHARLES W. BUCY, ASSISTANT GENERAL COUNSEL, 
U.S. DEPARTMENT OF AGRICULTURE 


Mr. Bucy. Mr. Chairman, my name is Charles W. Bucy, Assistant 
General Counsel of the Department of Agriculture. 

I appreciate the opportunity to appear today in response to your 
subcommittee’s request for the Department of Agriculture’s views 
on S. 2374 and title I of S. 600. 

The Department of Agriculture is vitally interested in any matter 
affecting or related to administrative procedure and practice in Fed- 
eral agencies because of the great number of statutory programs ad- 
ministered by the Department involving every aspect of administra- 
tive law and type of proceeding, both formal and informal. Because 
of the many important nonregulatory programs administered by the 
Department, it is frequently not realized that the Department 
administers over 50 regulatory statutes relating to agricultural com- 
modities and their products. The task force report on “Agricultural 
Activities” of the Commission on Organization of the Executive 
Branch of the Government in 1949 stated : 

The Department of Agriculture is one of the largest regulatory agencies in the 
Federal Government. It administers the greatest number of regulatory acts of 
any Federal agency—acts which vary widely in subject matter and in admin- 


istrative and enforcement procedures—and has had long experience in the regu- 
latory field. 
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In 1940, upon the recommendation of the Department, the Congress 
enacted the so-called Schwellenbach Act, authorizing the Secretary 
of Agriculture to delegate all or part of his regulatory functions to 
a high-ranking employee of the Department and to give such em- 
Joyee an appropriate title. Thereafter, the Secretary created and 
filled the position which is now known as the judicial officer of the 
Department of Agriculture, delegating to such officer the Secretary's 
quasi-judicial functions with respect to all formal adjudicatory pro- 
ceedings which have been made subject to sections 7 and 8 of the 
Administrative Procedure Act, together with additional quasi-judicial 
proceedings. Although not required by the original enabling legisla- 
tion, in order to insulate the quasi-judicial function with respect to 
formal adjudications from any improper ex parte influence, the office 
since its inception has been answerable directly to the Secretary and 
completely divorced from all other organizational units of the 
Department. ; 

The matter of improving practices and procedures in administrative 
proceedings and protecting the integrity of such proceedings to insure 
the fair and equitable discharge of functions and responsibilities, 
while at the same time insuring the effectuation of the declared public 
policies, has been a long-established concern of the Department. 
Shortly after assuming office this year, Senator Barrett, the present 
General Counsel of the Department, established a committee of mem- 
bers of the staff to make a study and survey of the administrative 
procedures and practices under the principal regulatory and service 
programs administered by the Department, the purpose being to 
afford him an informative and objective picture of our activities in 
this field and to develop constructive suggestions or recommendations 
to expedite the performance of functions and contribute to the further- 
ance of the policy of insuring fair and equitable discharge of func- 
tions and responsibilities and effectuation of the public policies estab- 
lished by Congress having impact upon the important field of market- 
ing of agricultural commodities and persons engaged therein. 

I propose, first, to deal with S. 2374, the proposed Agency Hearing 
Standards of Conduct Act. This proposed legislation poses the ques- 
tion of the need or desirability of supplementing the present law with 
respect to ex parte pleas or submissions relating to the merits of 
administrative proceedings, as well as the nature of proceedings which 
should be subject thereto. 

Of course, no one questions that improper pleas or submissions 
relating to the merits of a proceeding should be proscribed. The 
Administrative Procedure Act, together with the statutory provisions 
requiring notice and hearing with the decision te be based on the 
record of such hearing, is intended to, and has been interpreted to, 
preclude improper ex parte communications in proceedings subject 
to the formal adjudication procedures of section 7 and 8 of the 
Administrative Procedure Act. The Department, as shown by repre- 
sentative excerpts from the rules of practice and regulations appli- 
cable to proceedings before the Department (attached hereto as app. 
A), has effectively implemented the statutory intent in this regard. 
The provisions of the rules of practice set forth are basically out- 
growths of regulations of the Department which were in effect. before 
the passage of the Administrative Procedure Act. 








978 ADMINISTRATIVE PROCEDURE LEGISLATION 


Any legislation setting forth specific requirements generally appli- 
cable to broad areas of administrative proceedings requires most 
painstaking consideration by reason of the variance in subject matter 
of such proceedings, as well as in the nature of the proceedings, 
Otherwise, unintentional and unwarranted impairment of statutory 
programs may result. 

In this regard, it is assumed that the committee in its consideration 
of the need or desirability of the proposed legislation is interested 
in being informed of the questions and problems which we feel are 
raised by the language of the bill. It is hoped that the followin 
comments with respect to the specific provisions of the bill will be o 
help to the committee. 

The first sentence of section 2(a) provides that the “decision shall 
be based solely and exclusively upon the issues, pleadings, evidence, 
and contentions of record in the proceedings.” This constitutes a 
restatement of the language of the Administrative Procedure Act and 
is susceptible to the interpretation that it would preclude the taking 
of official notice which is authorized by the Administrative Procedure 
Act; the consideration of precedents not cited in the proceeding; and 
consideration of legal or economic theory or principle not contended 
for in the proceeding. Presently, section 7(d) of the Administrative 
Procedure Act clearly prescribes what shall constitute the exclusive 
record for decisions in proceedings subject thereto and the statutes 
providing for such proceedings require that decision be based onl 
upon the record. Thus, this restatement of what shall constitute the 
record can only lead to confusion and appears to be entirely unneces- 
sary to the purpose of the bill; namely, the prescribing of standards 
of conduct which would preclude ex parte influence. 

It is suggested that, if it is determined by the Congress that it is 
desirable to enact legislation of the nature proposed, consideration 
be given to limiting section 2 to a clear delineation of the proceedings 
to which the following sections of the act are to be applicable. In 
this connection a careful consideration of the nature of the proceedings 
to be subjected to several provisions of the act is essential. This need, 
it is believed, will become apparent upon considering the impact of 
such provisions on various types of proceedings. 

Section 3 makes it unlawful for any agency member or hearing 
officer to permit, receive, entertain, or consider any ex parte represen- 
tations pertaining to his consideration or decision of such proceeding, 
except in circumstances authorized by law or upon reasonable notice 
to all parties of record. Several questions raised by the language of 
this section would appear to warrant consideration. 

The term “agency member”, as used here and elsewhere in the bill, 
has a rather definite meaning as applied to commissions and boards; 
however, such term has an uncertain meaning when applied to an 
executive department, such as the Department of Agriculture, where 
by reason of the numerous programs administered there are neces- 
sarily delegations to subordinate officials of various functions. This 
problem arises primarily in connection with rulemaking proceedings. 

A further term used here and elsewhere in the bill which is not 
entirely clear is the phrase “except in circumstances authorized by 
law.” Presumably, this is intended to be broader than statutory au- 
thorization; therefore, a question is raised as to the full scope and 
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meaning of the term. For example, is it intended that actions au- 
thorized by regulations issued having the force and effect of law fall 
within the exception? The need for clear-cut delineation of the area 
covered by the act is particularly important since criminal sanctions 
are imposed for violations. 

The application of the provision to formal rulemaking proceedings 
of a quasi-legislative nature raises the question of whether “by rea- 
sonable notice to all parties or record” it is intended that notice of 
each ex parte submission be published in the Federal Register, there 
being no named party to such proceedings. Me jade a 

The purpose or intent of the draftsman of the legislation in insert- 
ing the word “private” between “ex parte” and “interview” in section 
8 is not clear. 

In considering section 4 with section 3 it is important that it be 
clear what is meant by “communication pertaining to his considera- 
tion or decision of such proceeding,” as this determines what inquiries 
or communications are subject to the disclosure and notice procedures 
prescribed in section 4. For example, is this phrase intended to en- 
compass inquiries not relating to the facts in issue or merits of the 
contentions in the proceeding? If so, the field encompassed by the 
provision is substantially greater than if such inquiries are not con- 
templated within the meaning of the phrase. 

Section 5, as presently written, applies to ex parte communications 
by “any person.” This provision could well interfere with the decid- 
ing officer’s availing himself of the benefit of the advice and counsel 
of technical experts and qualified staff members who had nothing to 
do in any advocative or investigative capacity with respect to the 
proceeding. Clearly any analysis or summary of the factual or legal 
issues prepared for the aid of the deciding officer may influence the 
consideration or decision, not in an improper manner, but such analy- 
sis or summary would be worthless if it were not intended to be of 
substantial guidance and assistance in reaching a proper decision. 

The present Administrative Procedure Act limits the preclusion of 
participation or assistance in adjudicatory proceedings to employees 
or officers who have acted in a prosecutive or investigative capacity in 
regard to the subject matter of the proceeding. In addition, rule- 
making proceedings are presently not subject to the provisions relat- 
ing to separation of functions under the Administrative Procedure 
Act, and proceedings such as reparation proceedings under the Per- 
ishable Agricultural Commodities Act and the Packers and Stock- 
yards Act, in which the Department acts in a purely quasi-judicial 
capacity, are exempted from all formal procedural requirements by 
reason of their being subject to review by a trial de novo in the district 
courts. Therefore, in formal nh salle Set involving generally ap- 
plicable rules, as well as reparation proceedings, the deciding official 
is free to call upon qualified personnel in the Department to aid and 
advise him in connection with the determination on the merits. In 
these types of proceedings we do not feel that there is any demon- 
strable need for imposition of the restrictions and requirements of 
8. 2374. 

Section 5(c) might well be a potent deterrent with respect to a 
party to a proceeding seeking relief, as defined in the Administrative 

rocedure Act, which would include licensing or granting of preclu- 
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sive privileges. However, it could not be applied in disciplinary pro- 
ceedings, which constitute a substantial part of the adjudicary pro- 
ceedings of the Department, where a sanction is to be imposed, such 
as suspension or revocation of a license or the issuance of a cease-and- 
desist. order. 

This would also be the case in connection with the promulgation of 
generally applicable rules involving formal rulemaking. If such q 
provision is determined to be desirable, it appears that as a corollary 
consideration might well be given to specifically providing in the 
legislation that an agency would have authority to disqualify an 
attorney or other representative of a party from participating in 
proceedings before the agency when found to have participated in the 
proscribed conduct. 

The document entitled “Appendix D Recommended Revisions to 
S. 2374,” submitted to the committee by representatives of the Ameri- 
can Bar Association, has come to our attention. 

I refer to this by reason of the fact that the Bar Association are 
the proponents of this bill, and that it was introduced on their behalf, 

The principal change warranting additional comments would ap- 
pear to be in section 2, particularly the striking of the phrase “and 
required by law to be based upon a hearing record.” This would re- 
sult in making all proceedings where notice and opportunity for 
hearing are required subject to the provisions of the proposed bill, 
including a requirement of decision based solely upon the record. The 
impact of this change would be primarily in the informal rulemaking 
field, although it would also affect adjudications not presently subject 
to the procedures prescribed in sections 7 and 8 of the Administrative 
Procedure Act. 

Under a number of regulatory statutes provision is made for a 

notice and opportunity to be heard prior to the promulgation of 
general rules and regulations. For example, the Federal Seed Act 
(7 U.S.C. 1551 et seq.) provides: 
Prior to the promulgation of any rule or regulation under this Act, due notice 
shall be given by publication in the Federal Register of intention to promulgate 
and the time and place of a public hearing to be held with reference thereto, and 
no rule or regulation may be promulgated until after such hearing. 

The Commodity Exchange Act (7 U.S.C. 1 et seq.) authorizes the 
Commodity Exchange Commission, composed of the Secretary of 
Agriculture, the Attorney General, and the Secretary of Commerce, 
to establish limitations for the purpose of diminishing, eliminating, 
or preventing excessive speculation in commodities for future delivery 
by from time to time, after due notice and opportunity for hearing, 
issuing orders fixing limits on the amount of trading which may be 
done by any person. These proceedings and the orders and regula- 
tions issued have been held to be purely quasi-legislative and not sub- 
ject to any requirement that the action be based solely upon the 
record of the public hearing. 

In the proposed amendment, the term “by law” is used instead of 
“by statute.” Thus, again, the use of this terminology might well 
cause confusion in that whenever an agency by agency rule provided 
for a public hearing, it might be contended that the proceedings 
thereby became subject to the provisions of the proposed bill. 
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Our general comments with respect to the bill pending before the 
committee are in most instances applicable to the proposed revised 
bill, with the problem relating to staff assistance aggravated. 

Title I of 5. 600, the proposed “Federal Administrative Practice 
Act of 1959,” provides for the establishment of an independent agency 
to be known as the Office of Federal Administrative Practice, and 
section 110(d) specifies a number of special studies to be undertaken 
by the Director. 

As a result of recommendations made to the President by a Con- 
ference on Administrative Procedure called by him in 1953, there was 
established an Office of Administrative Procedure in the Department 
of Justice under the supervision of the Attorney General. This 
office performs all the functions listed under section 110(b) except 
that it does not receive and investigate complaints and has no respon- 
sibility for the duties and functions of the Federal Register Division. 
It is our understanding that although this Office has not made any of 
the studies provided for in section 110(d), with proper staffing such 
studies could be made by this Office. The Department was in full 
accord with the establishment of this Office pursuant to the recom- 
mendations of the Conference on Administrative Procedure and with 
the objectives of improving administrative procedures through studies 
such as are described in the bill. It is felt that this can be accom- 
plished by the present Office in cooperation with agencies of the Gov- 
ernment which have administrative proceedings and it is not felt that 
there is needed for establishing an independent agency to attain these 
objectives. 

We see no need for a change in administrative responsibility for 
the duties and functions of the Federal Register Division and fail 
to see where such a change would contribute to the objective of im- 
provement in administrative procedures. 

(The appendix attached to the prepared statement of Mr. Bucy 


> APPENDIX A 


Excerpts From RULES OF PRACTICE AND RUGULATIONS APPLICABLE TO PROCEEDINGS 
BEFORE THE DEPARTMENT OF AGRICULTURE 


ADMINISTRATIVE BEGULATIONS 
(1 AR 448) 


“448, * * * Following the close of a public hearing with respect to the pro- 
posed issuance of an order, regulation, or other administrative determination, 
and prior to the issuance by the Secretary of such order, regulation, or other 
administrative determination, no employee of the Department shall, without the 
written permission of the Secretary, discuss the subject matter of the hearing, 
or any matter relating thereto, with any interested person or with any repre- 
sentative of an interested person: Provided, however, That this regulation shall 
not preclude an employee who has been duly assigned to, or who has supervision 
over, a proceeding from discussing with interested persons or their representa- 
tives matters of procedure in connection with such proceeding. * * *” 

(This provision has been in effect since before the passage of the Administra- 
tive Procedure Act.) 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930, AS AMENDED—RULES OF 
PRACTICE 


(7 CFR 47.29(c) ) 


“(c) Conduct. The examiner shall conduct the proceeding in a fair and im- 
partial manner and, save to the extent required for the disposition of ex parte 
matters as authorized by law, he shall not consult any person or party on any 
fact in issue unless upon notice and opportunity for all parties to participate.” 


PACKERS AND STOCKYARDS ACT, 1921, AS AMENDED—BULES OF PRACTICE 
(9 CFR 202.8(c) ) 


“(ce) Conduct. The examiner shall conduct the proceeding in a fair and im. 
partial manner, and save to the extent required for the disposition of ex parte 
matters as authorized by law, he shall not consult any person or party on any 
fact in issue unless upon notice and opportunity for all parties to participate.” 


(9 CFR 202.20(a) ) 


“(a) Preparation of order. * * * At no stage of the proceeding between its 
institution and the issuance of the order shall the Secretary discuss ex parte 
the merits of the proceeding with any person who is connected with the proceed- 
ing in an advocative or in an investigative capacity, or with any representative 
of such person: Provided, That the Secretary may discuss the merits of the case 
with such a person if all parties to the proceeding, or their representatives, have 
been given an opportunity to be present. Any memorandum or other communi- 
cation addressed to the Secretary, during the pendency of the proceeding, and 
relating to the merits thereof, by, or on behalf of, any party shall be regarded as 
argument made in the proceeding and shall be filed with the hearing clerk, who 
shall serve a copy thereof upon the opposite party to the proceeding, and 
opportunity will be given the opposite party to file a reply thereto.” 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937, AS AMENDED—RULES OF 
PRACTICE 


Promulgation (7 CFR 900.16) 


“$900.16 Discussion of issues, etc., of proceeding, prohibited. Except as may 
be provided otherwise in this subpart, no officer or employee of the Department 
shall, following the close of the hearing in a marketing agreement or marketing 
order proceeding and prior to the execution of a marketing agreement or the 
issuance of a marketing order therein, discuss the issues, merits, or evidence 
involved in the proceeding with any person interested in the result of the pro- 
ceeding or with any representative of such person: Provided, however, That the 
provisions of this section shall not preclude an officer or employee who has been 
duly assigned to, or who has supervision over, a proceeding from discussing with 
interested person or their representatives matters of procedure in connection with 
such proceeding. Insofar as the provisions of this section are inconsistent with 
the provisions of Regulation 1544 of the publication entitled ‘Regulations of the 
U.S. Department of Agriculture,’ the provisions of this section shall prevail.” 


Rules governing (15)(A) Petitions (7 CFR 900.55(b) ) 


“(b) Conduct. The presiding officer shall conduct the proceeding in a fair 
and impartial manner and shall not discuss ex parte the merits of the proceed- 
ing with any person who is or who has been connected in any manner with the 
proceeding in an advocative or investigative capacity.” 


(7 CFR 900.67 (a) ) 


“(a) Consideration of order. * * * At no stage of the proceeding between 
its institution and the issuance of the order shall the Secretary discuss ex parte 
the merits of the proceeding with any person who is connected with the pro- 
ceeding in an advocative or an investigative capacity, or with any representative 
of such person: Provided, however, That the Secretary may discuss the merits 
of the proceeding with such a person if all parties to the proceeding, or their 
representatives, have been given an opportunity to be present. If, notwithstand- 
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ing the foregoing provisions of this section, a memorandum or other communica- 
tion from any party, or from any person acting on behalf of any party, which 
relates to the merits of the proceeding, receives the personal attention of the 
Secretary (or, if an official other than the Secretary is to issue the order, then 
of such other official) during the pendency of the proceeding, such memorandum 
or communication shall be regarded as argument made in the proceeding and 
shall be filed with the hearing clerk, who Shall serve a copy thereof upon the 
opposite party to the proceeding, and opportunity shall be given the opposite 
party to file a reply thereto.” 


COMMODITY EXCHANGE ACT, AS AMENDED—RULES OF PRACTICE 
(17 CFR 0.7(c)) 
(17 CFR 0.57(c)) 


“(c) Conduct. The referee shall conduct the proceeding in a fair and 
impartial manner and, save to the extent required for the disposition of ex 
parte matters as authorized by law, he shall not consult any person or party 
on any fact in issue unless upon notice and opportunity for all parties to 
participate.” 

(17 CFR 0.20(a) ) 


“(a) Preparation of order. * * * At no stage of the proceeding between its 
institution and the issuance of the order shall the Secretary discuss ex parte 
the merits of the proceeding with any person who is connected with the pro- 
ceeding in an advocative or an investigative capacity, or with any represen- 
tative of such person: Provided, however, That the Secretary may discuss the 
merits of the case with such a person if all parties to the proceeding, or their 
representatives, have been given an opportunity to be present. Any memoran- 
dum or other communication addressed to the Secretary, during the pendency 
of the proceeding, and relating to the merits thereof, by, or on behalf of, any 
party Shall be regarded as argument made in the proceeding and shall be filed 
with the hearing clerk, who shall serve a copy thereof upon the opposite party 
to the proceeding, and opportunity shall be given the opposite party to file a 
reply thereto.” 

(17 CFR 0.70(a) ) 


“(a) Preparation of order. * * * At no stage of the proceeding between its 
institution and the issuance of the order shall the Commission discuss ex parte 
the merits of the proceeding with any person who is connected with the pro- 
ceeding in an advocative or an investigative capacity, or with any representative 
of such person: Provided, however, That the Commission may discuss the merits 
of the case with such a person if all parties to the proceeding, or their repre- 
sentatives, have been given an opportunity to be present. Any memorandum 
or other communication addressed to the Commission, during the pendency 
of the proceeding, and relating to the merits thereof, by, or on behalf of, any 
party shall be regarded as argument made in the proceeding and shall be filed 
with the hearing clerk, who shall serve a copy thereof upon the opposite party 
to the proceeding, and opportunity shall be given the opposite party to file a 
reply thereto.” 


Senator Harr. Thank you very much, Mr. Bucy. 

In following you, I made a couple of notes on the margin. I do 
not know whether I will be able to remember them or not, but this 
judicial officer was created after the Schwellenbach Act? 

Mr. Bucy. Yes, sir. 

Senator Harr. And apparently has received authority by way of 
a firm delegation by the Secretary. He reports to the Secretary; 
isn’t that correct ? 

Mr. Bucy. That is correct. He is directly answerable to the Secre- 
tary and no one else in the Department. 

Senator Harr. Now, if an assistant to the President, for example, 
asked the Secretary of Agriculture to follow a certain policy line or 
suggested that the Secretary adopt as a matter of policy a certain 
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line, would the Secretary then pass that decision, if the Secretary 
adopted the White House suggestion, along to the judicial officer; js 
that the way it would work ? 

Mr. Bucy. No. The judicial officer, his title was fixed as indicat- 
ing the type of activity that is delegated to him. If the Secretary in 
a regulatory program were requested by the Executive Office of the 
President to follow a certain line and he was determined to follow 
that line, the presumption is that he would pass that along to the 
judicial officer by promulgating rules establishing that policy. 

Senator Harr. I assume the judicial officer does sit in on meetings 
with the Secretary ? 

Mr. Bucy. No, he does not. 

Senator Hart. He does not? 

Mr. Bucy. He does not serve as a policy official of the department 
in any regard. 

Senator Harr. The only way that he would be able to know what 
the policy of the Secretary of Agriculture would be would be by this 
writen memorandum you described ; isn’t that correct ? 

Mr. Bucy. That would not be the only way. 

Senator Hart. If he does not sit in on meetings—— 

Mr. Bucy. Well, he sits as the judicial officer, and the counsel of 
the Department in the proceeding would argue and make known to 
him what the Department’s position was with respect to the particu- 
lar policy. 

Senator Harr. How is the judicial officer selected ? 

Mr. Bucy. He is appointed by the Secretary of Agriculture. He 
is a classified employee. 

Senator Harr. He is appointed off a register, is that right? 

Mr. Bucy. Well, he was originally. The same judicial officer has 
been in office for some 10 or 12 years, and that officer has not been 
disturbed during that period of time. 

Senator Harr. He has a term of office—— 

Mr. Bucy. He has no term of office. He is the same as any other 
employee of the Government on a general appointment to an office or 
position in the executive branch of the Government. 

Senator Harr. Well, to use a popular term, his job security can be 
described as that which attaches to any classified civil servant; is that 
correct ? 

Mr. Bucy. That is right. 

Senator Harr. It may be in the appendix, which I did not get to, 
that there is a listing. 

Mr. Bucy. I did not read that because I did not think you wanted 
me to take the time. 

Senator Harr. No. There is a suggestion that the Department 
performs a number of adjudicatory functions. If the appendix does 
not list them, would you file with the committee a list of the adjudi- 
catory functions of the Department with, I would suggest, the cita- 
tions of the statuory auhority for them? 

Mr. Bucy. May I suggest you might want a list of all of the regu- 
latory statutes, because in connection with this act you are dealing 
with rulemaking as well as adjudication. We will separate them as 
between rulemaking and adjudication. 

Senator Harr. When you do separate, if you will indicate the unit 
in the department, if that is the correct phrase for it. 
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Mr. Bucy. The organizational unit that administers—— 
Senator Harr. That discharges, that assumes that particular job. 
Mr. Bucy. That assumes that duty; yes, sir. 

(The information referred to follows :) 


U.S. DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D.C., December 21, 1959. 
Hon. Joun A. CARROLL, ae : ' 
Chairman, Subcommittee on Administrative Practice and Procedure, Committee 
on the Judiciary, U.S. Senate. 


DeaR SENATOR CARROLL: Senator Hart, who presided at the hearing on 8S. 2374 
and title I or S. 600 on Thursday, November 19, 1959, requested that I furnish 
for the record of that hearing a list of the adjudication functions of the De- 
partment, giving statutory citation and the administrative agency of the De- 
partment administering the statutory authority involved. 

There is attached for insertion in the record the requested list. In explana- 
tion thereof it should be noted that the agency charged with administering 
the particular statutory provision is indicated opposite the section citation by 
the following initial identifications: CEA—Commodity Exchange Authority ; 
AMS—Agricultural Marketing Services; ARS—Agricultural Research Service; 
and CSS—Commodity Stabilization Service. 

It should be understood, of course, that with respect to adjudicatory proceed- 
ings subject to sections 7 and 8 of the Administrative Procedure Act the ju- 
dicial officer of the Department exercises the adjudication function, the De- 
partment agency indicated in the attached list exercising the administrative, 
investigative, and prosecutive functions. 

Sincerely yours, 





CHARLES W. Bucy, 
Assistant General Counsel. 


PRINCIPAL FORMAL ADJUDICATION FUNCTIONS OF THE DEPARTMENT OF 
AGRICULTURE 


1. COMMODITY EXCHANGE ACT, 7 U.S.C. 1-17A 


After complaint, notice and hearing, the Secretary determines whether any 
person other than a contract market, including any registered futures com- 
mission merchant or floor broker, has violated the act or regulations, and whether 
all trading privileges on contract markets should be refused and/or the regis- 
tration, if any, Suspended or revoked (7 U.S.C. 6g, 9, 12a; delegated to CEA). 

After complaint, notice and hearing, the Commodity Exchange Commission 
determines whether any contract market, or its officers, agents or employees, 
have violated the act or regulations, and whether the contract market should 
be ordered to cease and desist or its designation should be suspended or revoked 
(7 U.S.C. Tb, 8, 13a; not delegated). 

The Commodity Exchange Commission determines, after hearing, whether 
a contract market under the act may exclude a cooperative from membership, 
and the conditions of such exclusion (7 U.S.C. 10a; not delegated). 


9 


2. UNITED STATES COTTON STANDARDS ACT, 7 U.S.C. 51-65 
The Secretary determines, after hearing, whether a licensed cotton grader 
wider the act is incompetent or has violated other specified requirements, and 


whether the license should be suspended or revoked. Temporary suspension is 
authorized without hearing (7 U.S.C. 53; delegated to AMS). 


8. UNITED STATES GRAIN STANDARDS ACT, 7 U.S.C. 71-87 


The Secretary determines, after hearing, whether grain shipped in interstate 
commerce has been incorrectly certified as to grade or described in a false or 
a manner, and may publish his findings (7 U.S.C. 77; delegated to 

a S). 

The Secretary determines, after opportunity for hearing, whether a licensed 
grader under the act is incompetent, or has violated other specified requirements, 
and may suspend or revoke the license. Temporary suspension without hearing 
isauthorized (7 U.S.C. 80; delegated to AMS). 

49968—60——19 
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4. FEDERAL INSECTICIDE, FUNGICIDE, AND RODENTICIDE ACT, 7 U.S.C. 135-135k 


The Secretary determines and certifies to the Secretary of Health, Education 
and Welfare as to whether a registered economie poison is useful for the pur. 
pose for which a tolerance is sought under the Federal Food, Drug, and Cosmetic 
Act, and in the case of a negative or limited certification, the person seeking 
the tolerance must be given opportunity for hearing and the certification must 
be based on the record (21 U.S.C. 346a(1) ; delegated to ARS). 

The Secretary determines, after hearing, whether any economic poison offered 
for importation violates the act, or is dangerous to health or fails to meet other 
specified standards, and the article may be refused admission (7 U.S.C. 135n: 
delegated to ARS). 


5. PACKERS AND STOCKYARDS ACT, 7 U.S.C. 181-251 


After complaint, notice, and hearing, the Secretary determines whether any 
packer has violated or is violating specified provisions of the act, and may issue 
a cease and desist order (7 U.S.C. 193; delegated to AMS). 

After complaint, notice, and hearing, the Secretary determines whether a 
registered market agency or dealer is insolvent or has violated the act, and may 
suspend the registration (7 U.S.C. 204; delegated to AMS). } 

After complaint, notice, and hearing, the Secretary determines claims for 
damages between private parties based upon alleged violations of the act, and 
issues orders directing the payment of money as reparation (7 U.S.C. 209, 210, 
218¢c ; delegated to AMS). 

After complaint, notice, and hearing, the Secretary determines whether any 
regulation or practice of a stockyard owner, market agency, or live poultry dealer 
or handler violates the act, or whether any such person has engaged in any un- 
fair, unjustly discriminatory, or deceptive practice, and may issue a cease and 
desist order (7 U.S.C. 211, 213, 218¢; delegated to AMS). 

The Secretary may, in the public interest, suspend any authorization under the 
act to inspect brands and, after hearing, revoke such authorization (7 U.S.C, 
217a(d) ; delegated to AMS). 

After opportunity for hearing, the Secretary may, for specified causes, deny 
an application for a license as a live poultry dealer or handler (7 U.S.C. 218a(b) ; 
delegated to AMS). 

After opportunity for hearing, the Secretary determines whether any licensed 
live poultry dealer or handler has violated or is violating the act, and may publish 
the facts and suspend or revoke the license (7 U.S.C. 218d; delegated to AMS). 

If the Secretary determines, after hearing, that the records of any stockyard, 
market agency, dealer, or live poultry dealer or handler do not disclose all trans- 
actions involved in his business, the Secretary may prescribe the manner and 
form in which the same must be kept (7 U.S.C. 221; delegated to AMS). 


6. UNITED STATES WAREHOUSE ACT, 7 U.S.C. 241-273 


After opportunity for hearing, the Secretary of Agriculture determines whether 
any licensed warehouseman has violated the act or has made unreasonable or 
exorbitant charges, and may suspend or revoke the license. Temporary sus- 
pension without hearing is authorized (7 U.S.C. 246; delegated to AMS). 

After opportunity for hearing, the Secretary determines whether any licensed 
inspector under the act has violated the act or the regulations or engaged in 
any other described misconduct, and may suspend or revoke the license (7 U.S.C. 
253 ; delegated to AMS). 

After opportunity for hearing, the Secretary determines whether a licensed 
warehouseman is fully performing his duties under the act, and may publish 
his findings. (7 U.S.C. 265; delegated to AMS.) 


7. CAPPER-VOLSTEAD ACT, 7 U.S.C. 291-292 


After complaint, notice, and hearing, the Secretary determines whether any 
association of producers has monopolized or restricted commerce to the extent 
that the price of any agricultural product is unduly enhanced, and may issue a 
cease and desist order (7 U.S.C. 292; delegated to committee composed of the 
General Counsel, Administrator of AMS, and Administrator of Farmer Coopera- 
tive Service). 
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8, PERISHABLE AGRICULTURAL COMMODITIES ACT, 7 U.S.C, 4998-4998 


After opportunity for hearing, the Secretary determines whether any applicant 
for a dealer or broker license under the act has previously violated the statute 
or engaged in other prohibited practices, or filed a false or misleading application, 
and may refuse the license. After opportunity for hearing, a license granted on 
a false or misleading application may be revoked (7 U.S.C. 499d(b) (c) (d) (e), 
499h ; delegated to AMS). 

After complaint, notice, and hearing, the Secretary determines claims for 
damages between private parties based on alleged violations of the act, and 
jssues orders directing the payment of money as reparation (7 U.S.C. 499f, g; 
delegated to AMS). 

After complaint, notice, and hearing, the Secretary determines whether any 
licensee has violated specified provisions of the act or engaged in other prohibited 

ractices, and may Suspend or reyoke the license and/or publish the facts (7 
U.S.C. 499h (a) (b) ; delegated to AMS). 


9. AGRICULTURAL MARKETING AGREEMENT ACT OF 1937, 7 U.S.C. 601 ET SEQ. 


Upon the filing of a petition by a handler subject to an order under the act, 
the Secretary, after hearing, determines the petitioners claim that the order 
or any provision thereof is not in accordance with law, and whether a modifica- 
tion or exemption should be granted (7 U.S.C. 608¢(15) (A) ; delegated to AMS). 


10. TOBACCO INSPECTION ACT, 7 U.S.C. 511-511G 


After hearing, the Secretary determines whether any person has violated 
specified provisions of the act, and may publish his findings (7 U.S.C. 511 i, j, n; 
delegated to AMS). 


11. EXPORT APPLE AND PEAR ACT, 7 U.S.C. 581-599 


The Secretary may withhold from any person a required export certificate for 
periods up to 90 days, if the Secretary finds, after opportunity for hearing, that 
any proffered shipment of apples or pears for export does not conform to estab- 
lished export standards (7 U.S.C. 586; delegated to AMS). 


12. FEDERAL SEED ACT, 7 U.S.C. 1551-1610 


The Secretary determines whether imported seed violates the act or is im- 
properly labeled, and upon notication to the Secretary of the Treasury delivery 
to the consignee must be refused, subject to the latter’s right to appear before 
the Secretary of Agriculture and show cause for admission (7 U.S.C. 1582; 
delegated to AMS). 

After complaint, notice, and hearing, the Secretary determines whether any 
person has violated or is violating the act or regulations, and may issue a cease 
and desist order (7 U.S.C. 1599, 1600, 1603; delegated to AMS). 


13. VIRUS-SERUM-TOXIN ACT, 21 U.S.C. 151-158 


After opportunity for hearing, the Secretary determines whether any licensed 
manufacturer or importer of virus, serum, or toxin is using the license to manu- 
facture or import a dangerous or harmful product, and may suspend or revoke 
the license (21 U.S.C. 156; delegated to ARS). 


14. POULTRY PRODUCTS INSPECTION ACT, 21 U.S.C. 451-469 


After hearing, if the affected person requests a hearing, the Secretary directs 
withholding of the use of poultry products labels deemed false or misleading. 
The Secretary may direct such withholding pending final determination (21 
U.S.C. 457(b) ; delegated to AMS). 


15. AGRICULTURAL ADJUSTMENT ACT OF 1938, 7 U.S.C. 1281-1407 


After formal hearing by a committee appointed by the Secretary, the commit- 
tee reviews and makes determinations with respect to acreage allotments and 


farm marketing quotas established for a particular farm under the act, (7 U.S.C. 
1363-1867 ; delegated to CSS). 
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INFORMAL ADJUDICATION FUNCTIONS OF THE DEPARTMENT OF AGRICULTURE 


Agencies of the Department also make various types of informal adjudications 
in connection with the administration of numerous statutes which authorize or 
direct the Secretary to perform specified functions. Such informal adjudications 
include (1) the issuance, granting, or denial of initial licenses, permits, certifi. 
cates, registrations, authorizations, approvals, or exemptions, and the with. 
drawal, suspension, or revocation thereof; (2) the granting, denial, suspension, 
or withdrawal of official Government inspection or grading services with respect 
to meat and meat products and certain other agricultural products; (3) deter. 
minations of grade, variety, class, condition, or weight of certain agricultural 
products on appeal from the original determination with respect to such matters; 
and (4) determinations concerning action for the control or eradication of 
plant or animal pests and diseases. 

The principal statutes under which informal adjudications are made include 
the Commodity Exchange Act, the U.S. Warehouse Act, the U.S. Grain Stand- 
ards Act, the U.S. Cotton Standards Act, the Agricultural Marketing Act of 
1937, the Naval Stores Act, the Tobacco Inspection Act, the Meat Inspection Act, 
the Agricultural Marketing Act of 1946, the Virus-Serum-Toxin Act, the Federa] 
Seed Act, the Federal Insecticide, Fungicide, and Rodenticide Act, the Export 
Apple and Pear Act, the Plant Quarantine Act, and the Standard Container Act, 

The procedure followed in connection with these informal adjudications 
usually includes notice to the interested party or parties and an opportunity 
to present views or arguments prior to final action. In cases which involve the 
public health, summary action may be taken pending final determination. 

The Department also makes many semiformal or informal adjudications of 
various kinds in connection with its functions under statutory programs in- 
volving loans, grants, benefits, such as, for example, price support programs 
of the Commodity Stabilization Service, agricultural credit programs of the 
Farmers Home Administration and the Rural Electrification Administration, 
insurance programs of the Federal Crop Insurance Corporation, and benefit 
payments under the Sugar Act and the Agricultural Conservation and soil-bank 
programs. 

Similarly the Department engages in numerous semiformal or informal 
adjudications in connection with its proprietary functions, such as those 
administered, for example, by the Forest Service of the Department in connec- 
tion with grazing permits, timber sale contracts, special use permits, ete. 


Senator Harr. On page 4 we note your reservation or opposition 
to that section of 2(a). 

Mr. Bucy. Yes, sir. 

Senator Harr. The committee did have testimony from a spokes- 
man for the American Bar Association who suggested that in the 
mind of the association this provision was important, that it did not 
bar the taking of judicial notice, if my recollection of that testimony 
is right, and I would stand to be corrected. 

Could you suggest how the committee might modify the language 
to adjust to your concern and, at the same time, preserve the point 
that the draftsman clearly had in mind here? 

Mr. Bucy. The only suggestion I can make, Mr. Chairman, is that 
by leaving this language in, in whatever changed form, you leave on 
the books two different statutes providing what shall constitute the 
sole record for decision. 

The Administrative Procedure Act defines what shall constitute 
the sole record, and this act sets forth a different definition thereof; 
and my suggestion is that the purposes of this act do not require a 
redefinition of the record for decision. 

The Administrative Procedure Act confines that to matters that 
are of record in the proceeding, and that when you have two different 
statutes defining the same thing in a different manner, you merely 
create confusion and create collateral issues to complicate litigation 
in the administrative proceeding field. 
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The matter of judicial notice or official notice is minor in relation 
tothe broader impact. 

Senator Harr. Perhaps an even more difficult request than that 
would be, the next one t make. You argue that there should be a 
clear delineation. At the foot of page 4, you suggest that if we 
move to enact legislation of the type under consideration, that we 
clearly delineate, in section 2, the proceedings to which the act is 
applicable, a clear delineation. ( , 

ow, we had some testimony earlier that such clear delienation 
would be impossible. : 

1 assume from your suggestion that you think it may be possible 
clearly to delineate, and I ask that you find a few minutes of free 
time haters the record of the committee closes and suggest such 
language, if you feel it is possible. 

Mr. Bucy. I think it is extremely difficult, Mr. Chairman; and 
earlier I heard the discussion with respect to possibly the proper 
vehicle for that delienation was with respect to the particular types 
of proceedings under the statutory program involved. 

The application of a broad general rule of this kind to all proceed- 
ings, with the varying types of proceeding that are administered by 
executive agencies, as well as independent boards, is a matter of 
extreme difficulty. 

Senator Harr. Then on page 5 you make the point that there was 
also some ambiguity or might well be in the expression “agency 
member,” or rather put it the other way, it has a clear definition, and 
you think it not altogether appropriate in connection with the De- 
partment, and we would appreciate any proposed clarification you 
can suggest on that that would make it livable for the Department of 
Agriculture. 

enator Harr. On page 6 at the bottom you take up section 5, and 
you say this might interfere, the bill might interfere, with the deciding 
officer using the advice and counsel of technicians, and so on, none of 
whom were involved in any of the areas that the Administrative Pro- 
cedure Act would prevent consultation with now. 

Mr. Bucy. That is correct. 

Senator Harr. I take it that the deciding officer now does avail 
himself of that sort of thing? 

Mr. Bucy. In formal rulemaking proceedings—— 

Senator Hart. Yes. 

Mr. Bucy (continuing). And in reparation proceedings. 

Senator Harr. But in some of those proceedings there are certainly 
— parties in interest who have counsel, and if you were in that 

ellow’s shoes, wouldn’t you think it a good idea to put all of this 
on the record / 

Mr. Bucy. No more so than I would in the matter of court procedure 
where the legal clerk of the judge prepares legal memorandums and an 
analysis of the record and advises the judge, and certainly it has never 
been contemplated that communications between the judge's legal 
adviser and the judge should be made a part of the record. 

Senator Harr. But you believe that the language of the act pres- 
ently under consideration would do precisely that, would prevent that 
sort of consultation so far as the Department is concerned 2 
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Mr. Bucy. I have a fear that that would definitely enter into there 
and particularly in the field of purely quasi-legislative action here, 
I think here that this question arises probably in connection with 
preclusive licensing and that sort of thing. But when you attempt—— 

Senator Harr. What do you mean by that? 

Mr. Bucy. The granting of a preclusive license or privilege that 
has some particular value. You are in a different situation than 
where you are legislating generally, the same as the Congress has 
hearings, and we all know that when you sit in with an executive 
session of the committee to aid them, that they ask the people whom 
they have called in to furnish them with information, some of the 
members of the committee have heard information from others, and 
they bring it to the attention of the committee in deciding what their 
action shall be in recommending to the whole Congress. 

Senator Harr. Then specifically in this myriad of activities of the 
Department of Agriculture, give me an example of the kind of thing 
where technical information might be availed of by the deciding off- 
cer and, in your judgment, that would be perfectly proper, and it 
should not be barred by law. 

Mr. Bucy. In formal promulgation proceedings, for example, where 
you are holding a formal rulemaking proceeding for the purpose of 
promulgating a milk-control order which establishes the minimum 
price that handlers shall pay to producers on a classified basis, or in 
the fruit and vegetable field decides the grade or quality or volume 
of the commodity that shall move into normal channels, there you are 
in aclearly legislative field. 

Certainly, the officer of the Department who is going to promulgate 
that rule, with the numerous rules and regulations and programs we 
have, needs the aid and assistance of dairy experts, technical people, 
as well as lawyers who are well informed in the field of law involved 
in the particular program. 

Senator Harr. You mentioned whether seed could move. I may 
have oversimplified this, but 

Mr. Bucy. Seed? 

Senator Harr. Did yousay that? 

Mr. Bucy. No, fruits and vegetables, the volume or quality and 
grade. 

Senator Harr. Now, when this rule is finally promulgated, when 
this decision is finally adopted, included in those who would be 
affected by it will be growers of the commodity ? 

Mr. Bucy. Yes, in fact, under that program a recommended de- 
cision is filed. Exceptions can be taken to it and briefs filed. 

After the Secretary determines it should be issued, it is subject 
to a referendum of growers as to whether or not it should be put 
into effect. 

If they vote against it to the extent of the prescribed statutory 
number, then the order does not go into effect. 

The regulation, the impact, is on the handler, not the grower. The 
handler is the one who is regulated. 

Senator Harr. Prior to that first recommendation or the first step 
in that sequence, are growers consulted, are they heard ? 

Mr. Bucy. They participate in the public hearing that is held, 
and they can file proposed findings and briefs, and after the recom- 
mended decision is made, they can file exceptions and briefs. 
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Senator Harr. Then in the consideration of all of this testimony 
that was developed, if there was technical judgment or recommenda- 
tion that some member of the Department felt helpful, I again raise 
the question, why would it not be right that the growers’ representa- 
tive hear that tec -hnical recommendation himself ? 

Mr. Bucy. You have to differentiate between two things there. 
Where the decision has to be based upon the record, so it is not a 
matter of furnishing additional factual information, it is a matter of 
furnishing the expertise in the particular field, and analysis by people 
who have expertise in the particular field, to aid the deciding officer 
in reaching his conclusion with respect to the promulgation of the 
rule in the proceeding. 

Senator Harr. But one of the characteristics of experts is that they 

many times disagree with one another. 

Mr. Bucy. That is true. 

Senator Harr. And the grower would have his experts, too. Would 
you not be in a better position to reach an ultimate judgment if you 
heard versions of both of these absolutes, the experts? 

Mr. Bucy. We have already heard the conclusions of the growers’ 
experts in the record. 

Senator Harr. But he has not heard the fellow who sits in the next 
room of the Department who is an expert. 

Mr. Bucy. If the deciding officer in issuing the rule agrees with that 
expert’s analysis of the record, then the reasons and basis for the 
issuance of the rule are published. If there is not record support for 
that, the grower can have a judicial review of the rule that has been 
issued, so he is in no way prejudiced. 

He is in the same position as the judge getting advice from his law 
clerk on the legal question involved or research | being done, and cer- 
tainly no one would suggest that he ought to serve a copy of that on 
the party to the proceeding so that he could again argue the law. 
Otherwise, you finally get to the point where he could not use that 
method any more or ‘else you would not terminate your proceeding. 

Senator Harr. We would all agree if we had accepted the propo- 
sition of the function of the deciding officer in the Department of 

Agriculture was the same as a Federal district judge. 

Mr. Bucy. That is in adjudication. 

Senator Harr. You make the point on page 7 that the rulemaking 
proceedings are presently not subject, and you question whether there 
is any real need for imposing a restriction on, in S. 2374, this rulemak- 
ing operation. 

Mr. Bucy. That is correct. 

Senator Harr. Again, what are some of the more significant effects 
of some of the rulemaking activities of the Department? “Signifi- 
cant,” by that I mean, and } you know the kind I am sure the committee 
is concerned w ith, those which affect property or freedom of some 
segment. of, not necessarily the agricultural community, but of the 
whole community. 

Mr. Bucy. We do not deal in the area comparable to the FCC and 
the Power Commission, that type of area where you are given pre- 
clusive licenses. 

We do have licensing, but it is a matter of if the party meets the 
standard everybody who wants to go into the business can be licensed. 
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There is no monopoly aspect to it, that they are given something that 
somebody else cannot do. 

Senator Harr. It has the effect of prescribing minimums, and those 
= the minimums participate freely, and those who do not are 

arred. 

Mr. Bucy. That is correct. In other words, we do not name a par- 
ticular party to enjoy a privilege that other parties cannot also enjoy, 

Senator Harr. Is it not possible that substantial numbers of pelle 
will be concerned lest the minimum be too high for them ? 

Mr. Bucy. Oh, the general public who are in that area of activity 
are concerned, but in the same manner that the general public are 
concerned with any proposed bill before the Congress. 

They are concerned as to whether or not it is in the public interest 
or whether the impact on them is such that they would not be war- 
ranted as not reflecting sufficient benefit to the public program. 

Senator Harr. Might it not be just the general public, but might 
it be just a relatively small segment, but all of whom grew some 
commodity ? 

Mr. Bucy. Oh, yes. 

Senator Harr. Might not the rule eliminate from participation 
as a grower certain of them who might not meet the minimun, and 
would they not have a real concern to be heard as to where that mini- 
mum should be drawn ? 

Mr. Bucy. Oh, yes. They have a concern. 

Senator Harr. And there isa record in that case ? 

Mr. Bucy. Where that is involved the Congress has required a 
public hearing. You have a public hearing where they are heard. 

Where you have informal rulemaking, and the Congress has not 
prescribed a public hearing, with action based on the record, you have 
your informal rulemaking procedure under the Administrative Pro- 
cedure Act, which provides for them to have an opportuntiy to be 
heard and inform the Department of their interest and their views 
with respect to the proposed action. 

Senator Harr. You feel in this latter case there is no need for that 
type rulemaking proceeding to be on the record in the sense that this 
proposed legislation would require ? 

Mr. Bucy. I think it would lead to a completely unwarranted bur- 
dening of the administrative function, and build up a staff probably 
a third more than what we have got in that area to handle the re- 
quirements. 

Senator Harr. I think that takes care of all the checkmarks I have, 
sir. Thank you, sir. 

Mr. McDonald ? 

Mr. McDonatp. Thank you, Mr. Chairman. 

Mr. Bucy, on this matter of delay that was mentioned previously 
as sort of a breeding ground for this type of ex parte communication 
we are concerned with, can you enlighten us on the situation in the 
Department as to the length of time, if I were petitioning the Depart- 
ment for a ruling, which it would take for it to go through the judicial 
officer? How soon could I expect a ruling from petition to ruling? 

Mr. Bucy. Let me have the record clear on one point before I 
answer your question. The judicial officer does not prescribe rules. 
He acts in adjudicatory proceedings. 
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The Secretary or Assistant Secretaries, delegated authority from the 
Secretary, act in the rulemaking proceeding. So the judicial officer 
is divorced from rulemaking. 

Mr. McDonatp. Well, let us take a judicial proceeding then from 
the time one is initiated until the time I can expect a decision. What 
would be the normal lapse of time ? 

Mr. Bucy. I think you are all familiar with the fact that you cannot 
deal with quite that general a field because of the different nature of 
the peoceecings., ; 

For example, if you got into a ratemaking procedure or a proceeding 
under the Commodity Exchange Act involving a cornering of the mar- 
ket and manipulation, those proceedings might well carry on for a 
year or a year and a half before you ever came to a conclusion. 

On the other hand, you might have under some statutes where there 
is a provision that the party’s license shall be suspended if it is estab- 
lished that he is insolvent, you might have a half-day hearing or the 
facts might even be stipulated, and you might have a decision in a 
relatively short period of time. 

So I do not think I can answer your question because of the variety 
of proceedings that are before the Department. There are some that 
might take a month; others that might take 2 years. 

Mr. McDonatp. Let me take this specific example. 

You say, you were distinguishing the Department from some of the 
regulatory agencies. You do establish rates under the Packers and 
Stockyards Act, for instance ? 

Mr. Bucy. That is correct. 

Mr. McDonaxp. And you approve rates under that act ? 

Mr. Bucy. Well, only in the sense that if they file a schedule they 
have to file it for a period of 10 days before it can be effective. 

The Department may advise them that this proposed schedule is 
such that the Department would be called upon to institute a proceed- 
ing as to the reasonableness thereof, and then they may lower their 
proposed new schedule to an area where the Department felt that it 
was not unreasonable and, therefore, it was not required to institute 
a proceeding. 

In that sense, the fact that an action is not brought is a negative way 
of approving the rate. 

Mr. McDonaxp. Well, if I am a stockyard owner and I have a rate 
which has been established by the Department, and I initiate a pro- 
ceeding—— 

Mr. Bucy. Yes, sir. 

Mr. McDonaxp (continuing). To change the rate, how long would 
Texpect a decision to take in that particular case ? 

Mr. Bucy. It would be a question there again of the issues that 
are raised. 

If there was no issue as to the rate base, no question of changing 
the rate base, your proceeding would be substantially shorter than a 
proceeding where the rate base was definitely involved. 

In other words, if everybody agreed that the present rate base was 
& proper rate base and should continue as the rate base, you would 
not have to go through the lengthy hearings establishing the factors 
entering into the establishment of a rate base. 
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You would then only go into the question of prospective volume of 
receipts at the yard, and what was a reasonable present rate of return 
on the rate base that had been established. 

But if you had to go through the whole category of ratemaking 
why, it might run into a much more protracted proceeding. " 

I do not think it is susceptible sli you are dealing with particu- 
lar cases, to break it down into how long it will take for a proceeding 
to be tried any more than it is in court proceedings of various nature, 

Mr. McDonarp. Well, let us say all the complications that you can 
think of arose, what would it take; 2 years, 3 years? 

Mr. Bucy. It could take 2 to 3 years. 

Mr. McDonap. And it has; has it not? 

Mr. Bucy. It has, no question about it. 

Mr. McDonaxp. You have a corps of hearing examiners, do you 
not ? 7 

Mr. Bucy. We do; yes. 

Mr. McDonatp. How many employees are there under the judicial 
officer—is his name Mr. Flavin ? 

Mr. Bucy. Mr. Flavin has, well, he has an assistant, a legal as- 
sistant, and then he has clerical help. But direct assistance he has 
an assistant. 

Mr. McDona.p. Concerning title I of S. 600—you were, if I am not 
mistaken, the departmental representative at the President’s White 
House Conference ? 

Mr. Bucy. At the conference on administrative procedure. 

Mr. McDonatp. And from that arose the recommendations for the 

resent existence of the Office of Administrative Procedure in the 
epartment of Justice? 

Mr. Bucy. That is right. 

Mr. McDonatp. And it is your feeling that this Office can accom- 
plish almost everything that 1s proposed under S. 600? 

Mr. Bucy. I am satisfied that it can and with, probably, much less 
cost to the Government. 

Mr. McDonaxp. I have nothing further. 

Senator Harr. Anything further? 

Mr. Botton-Smiru. No, thank you, sir. 

Senator Harr. The minority counsel / 

Mr. Kennepy. Just one question. 

Mr. Bucy, I gather from your testimony then that you agree with 
Mr. Doerfer that this bill, S. 2347, as it presently stands, would prob- 
ably apply to the rulemaking functions generally of the Department; 
is that correct ? 

Mr. Bucy. No. This bill would not apply as presently written to 
the rulemaking functions generally. It would apply to the formal 
rulemaking proceedings, but as the proponents suggest it be amended 
it would apply to a much broader area of rulemaking proceedings. 
But even then it would not take in all of the rulemaking proceedings. 
It would only take in those which were required to have notice and 
opportunity for hearing. 

Mr. Kennepy. Suppose they were not required to have notice and 
opportunity for hearing, but the Department granted a hearing! 

Mr. Bucy. That is the question I raised with respect to using bylaw 
and also might well apply to other proceedings where you did not 
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make some emergency finding that you did not have to follow rule- 
making procedure es, but certainly if the agency, by rule, provided that 
there should be a notice and opportunity for hearing, I think the 
change in language would be such that it would raise a question as to 
whether or not in those proceedings the agency did not automatically 
have to make them subject to this pill if it were passed in its prese nt 
form. 

Mr. Kennepy. And it is the Department’s position then that in 
matters which do not involve individual rights or preclusive licenses 
that the Department should not be subject to the provisions of a bill 
like this: isn’t that correct? 

Mr. Bucy. That is right. 

If you will look at our rules, where it is required to be based on the 
record, we preclude any discussion of the merits or the factual issues 
in the proceeding, but we do not preclude any representations with 
respect to pr ocedural matters. 

But in general rulemaking it is a quasi-legislative function, and 
we do not think that there is need for this kind of legislation. 

Mr. Kennepy. In other words, where Congress has already pro- 
vided for hearings in certain cases the matter is covered at the present 
time, and the remaining cases are those where Congress did not re- 
quire a hearing, and you think that the Department. should have the 
freedom of its present procedures ? 

Mr. Bucy. We think that our present procedure is sufficient, and 
has operated as such as to preclude any improper ex parte approach 
in the formal proceedings and in the other proceedings why, we have 
no problem with any improper approach because ev erybody ‘an ap- 

roach us. It is a general rulemaking and everybody who wants to 

heard can be heard. 

Mr. Kennepy. That is all. 

Senator Harr. Thank you very much, sir. 

(The prepared statement of Mr. Bucy is as follows :) 


PREPARED STATEMENT OF CHARLES W. Bucy, ASSISTANT GENERAL COUNSEL, U.S. 
DEPARTMENT OF AGRICULTURE 


I appreciate the opportunity to appear today in response to your subcommittee’s 
request for the Department of Agriculture’s views on S. 2374 and title I of S. 600. 

The Department of Agriculture is vitally interested in any matter affecting or 
related to administrative procedure and practice in Federal agencies because 
of the great number of statutory programs administered by the Department 
involving every aspect of administrative law and type of proceeding, both formal 
and informal. Because of the many important nonregulatory programs admin- 
istered by the Department, it is frequently not realized that the Department 
administers over 50 regulatory statutes relating to agricultural commodities 
and their products. The task force report on “Agriculture Activities” of the 
Commission on Organization of the Executive Branch of the Government in 
1949 stated: 

“The Department of Agriculture is one of the largest regulatory agencies in 
the Federal Government. It administers the greatest number of regulatory 
acts of any Federal agency—acts which vary widely in subject matter and in 
administrative and enforcement procedures—and has had long experience in the 
regulatory field.” 

In 1940, upon the recommendation of the Department, the Congress enacted 
the so-called Schwellenbach Act, authorizing the Secretary of Agriculture to 
delegate all or part of his regulatory functions to a high-ranking employee 
of the Department and to give such employee an appropriate title. Thereafter, 
the Secretary created and filled the position which is now known as the Judicial 
Office of the Department of Agriculture, delegating to such officer the Secretary's 
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quasi-judicial functions with respect to all formal adjudicatory proceedings 
which have been made subject to sections 7 and 8 of the Administrative 
Procedure Act, together with additional quasi-judicial proceedings. Although 
not required by the original enabling legislation, in order to insulate the quasi- 
judicial function with respect to formal adjudications from any improper 
ex parte influence, the office since its inception has been answerable directly 
to the Secretary and completely divorced from all other organizational units of 
the Department. 

The matter of improving practices and procedures in administrative proceed- 
ings and protecting the integrity of such proceedings to insure the fair and 
equitable discharge of functions and responsibilities, while at the same time 
insuring the effectuation of the declared public policies, has been a long- 
established concern of the Department. Shortly after assuming office this year 
Senator Barrett, the present General Counsel of the Department, established a 
committee of members of the staff to make a study and survey of the admin- 
istrative procedures and practices under the principal regulatory and service 
programs administered by the Deaprtment, the purpose being to afford him an 
informative and objective picture of our activities in this field and to develop 
constructive suggestions or recommendations to expedite the performance of 
functions and contribute to the furtherance of the policy of insuring fair and 
equitable discharge of functions and responsibilities an deffectuation of the public 
policies established by Congress having impact upon the important field of 
marketing of agricultural commodities and persons engaged therein. 

I propose, first, to deal with S. 2374, the proposed “Agency Hearing Standards 
of Conduct Act.” This proposed legislation poses the question of the need or 
desirability of supplementing the present law with respect to ex parte pleas or 
submissions relating to the merits of administrative proceedings, as well as the 
nature of proceedings which should be subject thereto. 

Of course, no one questions that improper pleas or submissions relating to 
the merits of a proceeding should be proscribed. The Administrative Procedure 
Act, together with the statutory provisions requiring notice and hearing with 
the decision to be based on the record of such hearing, is intended to, and has 
been interpreted to, preclude improper ex parte communications in proceedings 
subject to the formal adjudication procedures of sections 7 and 8 of the Adminis- 
trative Procedure Act. The Department, as shown by representative excerpts 
from the rules of practice and regulations applicable to proceedings before the 
Department (attached hereto as “appendix A’’), has effectively implemented the 
statutory intent in this regard. The provisions of the rules of practice set forth 
are basically outgrowths of regulations of the Department which were in effect 
before the passage of the Administrative Procedure Act. 

Any legislation setting forth specific requirements generally applicable to 
broad areas of administrative proceedings requires most painstaking considera- 
tion by reason of the variance in subject matter of such proceedings, as well 
as in the nature of the proceedings. Otherwise, unintentional and unwarranted 
impairment of statutory programs may result. 

In this regard, it is assumed that the committee in its consideration of the 
need or desirability of the proposed legislation is interested in being informed 
of the questions and problems which we feel are raised by the language of the 
bill. It is hoped that the following comments with respect to the specific pro- 
visions of the bill will be of help to the committee. 

The first sentence of section 2(a) provides that the “decision shall be based 
solely and exclusively upon the issues, pleadings, evidence, and contentions of 
record in the proceedings.” This constitutes a restatement of the language of 
the Administrative Procedure Act and is susceptible to the interpretation that 
it would preclude the taking of official notice which is authorized by the Adminis- 
trative Procedure Act; the consideration of precedents not cited in the proceed- 
ing; and consideration of legal or economic theory or principle not contended 
for in the proceedings. Presently, section 7(d) of the Administrative Procedure 
Act clearly prescribes what shall constitute the exclusive record for decision in 
proceedings subject thereto and the statutes providing for such proceedings re- 
quire that decision be based only upon the record. Thus, this restatement of 
what shall constitute the record can only lead to confusion and appears to be 
entirely unnecessary to the purpose of the bill, namely, the prescribing of 
standards of conduct which would preclude ex parte influence. 

It is suggested that, if it is determined by the Congress that it is desirable 
to enact legislation of the nature proposed, consideration be given to limiting 
section 2 to a clear delineation of the proceedings to which the following sections 
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of the act are to be applicable. In this connection a careful consideration of 
the nature of the proceedings to be subjected to several provisions of the act is 
essential. This need, it is believed, will become apparent upon considering the 
impact of such provisions on various types of proceedings. 

Section 3 makes it unlawful for any agency member or hearing officer to 
permit, receive, entertain, or consider any ex parte representations pertaining 
to his consideration or decision of such proceeding, except in circumstances 
authorized by law or upon reasonable notice to all parties of record. Several 
questions raised by the language of this section would appear to warrant con- 
sideration. 

The term “agency member,” as used here and elsewhere in the bill has a rather 
definite meaning as applied to commissions and boards; however, such term 
has an uncertain meaning when applied to an executive department, such as 
the Department of Agriculture, where by reason of the numerous programs 
administered there are necessarily delegations to subordinate officials of various 
functions. This problem arises primarily in connection with rulemaking pro- 
ceedings. 

A further term used here and elsewhere in the bill which is not entirely 
clear is the phrase “except in circumstances authorized by law.” Presumably, 
this is intended to be broader than statutory authorization; therefore, a ques- 
tion is raised as to the full scope and meaning of the term. For example, is it 
intended that actions authorized by regulations issued having the force and 
effect of law fall within the exception? The need for clear-cut delineation of 
the area covered by the act is particularly important since criminal sanctions 
are imposed for violations. 

The application of the provision to formal rulemaking proceedings of a quasi- 
legislative nature raises the question of whether “by reasonable notice to all 
parties of record” it is intended that notice of each ex parte submission be 
published in the Federal Register, there being no named party to such pro- 
ceedings. 

The purpose or intent of the draftsman of the legislation in inserting the 
word “private” between “ex parte” and “interview” in section 3 is not clear. 

In considering section 4 with section 3 it is important that it be clear what is 
meant by “communication pertaining to his consideration or decision of such 
proceeding,” as this determines what inquiries or communications are subject 
to the disclosure and notice procedures prescribed in section 4. For example, is 
this phrase intended to encompass inquiries not relating to the facts in issue 
or merits of the contentions in the proceeding? If so, the field encompassed by 
the provision is substantially greater than if such inquiries are not contemplated 
within the meaning of the phrase. 

Section 5, as presently written, applies to ex parte communications by “any 
person.” This provision could well interfere with the deciding officer’s avail- 
ing himself of the benefit of the advice and counsel or technical experts and 
qualified staff members who had nothing to do in any advocative or investigative 
eapacity with respect to the proceeding. Clearly any analysis or summary of 
the factual or legal issues prepared for the aid of the deciding officer may 
influence the consideration or decision, not in an improper manner, but such 
analysis or summary would be worthless if it were not intended to be of sub- 
stantial guidance and assistance in reaching a proper decision. 

The present Administrative Procedure Act limits the preclusion of partici- 
pation or assistance in adjudicatory proceedings to employees or officers who 
have acted in a prosecutive or investigative capacity in regard to the subject 
matter of the proceeding. In addition, rulemaking proceedings are presently not 
subject to the provisions relating to separation of function under the Adminis- 
trative Procedure Act, and proceedings such as reparation proceedings under 
the Perishable Agricultural Commodities Act and the Packers and Stockyards 
Act, in which the Department acts in a purely quasi-judicial capacity, are ex- 
empted from all formal procedural requirements by reason of their being subject 
to review by a trial de novo in the district courts. Therefore, in formal rule- 
making involving generally applicable rules, as well as reparation proceedings, 
the deciding official is free to call upon qualified personnel in the Department 
to aid and advise him in connection with the determination on the merits. In 
these types of proceedings we do not feel that there is any demonstrable need 
for imposition of the restrictions and requirements of S. 2374. 

Section 5(c) might well be a potent deterrent with respect to a party to a 
proceeding seeking relief, as defined in the Administrative Procedure Act, which 











298 ADMINISTRATIVE PROCEDURE LEGISLATION 


would include licensing or granting of privileges. However, it could not be ap- 
plied in disciplinary proceedings, which constitute a substantial part of the 
adjudicatory proceedings of the Department, where a sanction is to be imposed, 
such as suspension or revocation of a license or the issuance of a cease and desist 
order. This would also be the case in connection with the promulgation of gen- 
erally applicable rules involving formal rulemaking. If such a provision is 
determined to be desirable, it appears that as a corollary consideration might 
well be given to specifically providing in the legislation that an agency would 
have authority to disqualify an attorney or other representative of a party from 
participating in proceedings before the agency when found to have participated 
in the proscribed conduct. 

The document entitled “Appendix D: Recommended Revisions to 8S. 2374,” sub- 


o 
mitted to the committee by representatives of the American Bar Association, 
has come to our attention. 

The principal change warranting additional comments would appear to be 
in section 2, particularly the striking of the phrase “and required by law to be 
based upon a hearing record.” This would result in making all proceedings 
where notice and opportunity for hearing are required subject to the provisions 
of the proposed bill, including a requirement of decision based solely upon the 
record. The impact of this change would be primarily in the informal rule 
making field, although it would also affect adjudications not presently subject to 
the procedures prescribed in sections 7 and 8 of the Administrative Procedure 
Act. 

Under a number of regulatory statutes provision is made for a notice and 
opportunity to be heard prior to the promulgation of general rules and regula- 
tions. For example, the Federal Seed Act (7 U.S.C. 1551 et seq.) provides: “Prior 
to the promulgation of any rule or regulation under this act, due notice shall 
be given by publication in the Federal Register of intention to promulgate and 
the time and place of a public hearing to be held with reference thereto, and no 
rule or regulation may be promulgated until after such hearing.” The Commodity 
Exchange Act (7 U.S.C. 1 et seq.) authorizes the Commodity Exchange Commis- 
sion, composed of the Secretary of Agriculture, the Attorney General, and the 
Secretary of Commerce, to establish limitations for the purpose of diminishing, 
eliminating, or preventing excessive speculation in commodities for future de- 
livery by from time to time, after due notice and opportunity for hearing, issuing 
orders fixing limits on the amount of trading which may be done by any person. 
These proceedings and the orders and regulations issued have been held to be 
purely quasi-legislative and not subject to any requirement that the action be 
based solely upon the record of the public hearing. 

In the proposed amendment, the term “by law” is used instead of “by statute.” 
Thus, again, the use of this terminology might well cause confusion in that 
whenever an agency by agency rule provided for a public hearing, it might be 
contended that the proceedings thereby became subject to the provisions of the 
proposed bill. 

Our general comments with respect to the bill pending before the committee 
are in most instances applicable to the proposed revised bill, with the problem 
relating to staff assistance agravated. 

Title I of S. 600, the proposed Federal Administrative Practice Act of 1959, 
provides for the establishment of an independent agency to be known as the 
Office of Federal Administrative Practice. 

Section 110(b) sets forth nine duties of the Director of Federal Administra- 
tive Practice, and section 110(d) specifies a number of special studies to be un- 
dertaken by the Director. 

As a result of recommendations made to the President by a Conference on 
Administrative Procedure cailed by him in 1953, there was established an Office 
of Administrative Procedure in the Department of Justice under the supervision 
of the Attorney General. This Office performs all the functions listed under 
section 110(b) except that it does not receive and investigate complaints and 
has no responsibility for the duties and functions of the Federal Register Divi- 
sion. It is our understanding that although this Office has not made any of the 
studies provided for in section 110(d), with proper staffing such studies could 
be made by this Office. The Department was in full accord with the establish- 
ment of this Office pursuant to the recommendations of the Conference on Ad- 
ministrative Procedure and with the objectives of improving administrative pro- 
cedures through studies such as are described in the bill. It is felt that this 
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can be accomplished by the present office in cooperation with agencies of the 
Government which have administrative proceedings, and it is not felt that there 
is need for establishing an independent agency to attain these objectives. 

We see no need for a change in administrative responsibility for the duties 
and functions of the Federal Register Division and fail to see where such a 
change would contribute to the objective of improvement in administrative 
procedures. 

Senator Harr. The committee will recess until 2 p.m., at which 
time the Chairman of the SEC, Mr. Gadsby, and the Solicitor of the 
Department of the Interior, Mr. Abbott, will be the witnesses. 

(Whereupon, at 12:30 p.m., the subcommittee recessed to reconvene 
at 2 p.m., of the same day.) 


AFTERNOON SESSION 


Senator Harr. The committee will be in order. 

The first witness, as we indicated at recess, will be the Chairman 
of the Securities and Exchange Commission, who should be intro- 
duced, I think, by his classmate of Amherst, Bolton-Smith, instead of 
byme. But we do welcome Chairman Gadsby. 


STATEMENT OF EDWARD N. GADSBY, CHAIRMAN OF THE SECURI- 
TIES AND EXCHANGE COMMISSION; ACCOMPANIED BY THOMAS 
G. MEEKER, GENERAL COUNSEL; AND JOSEPH B. LEVIN, ASSIST- 
ANT GENERAL COUNSEL 


Mr. Gapssy. Thank you very much, Mr. Chairman. My name is 
Edward N. Gadsby, I am from the Commonwealth of Massachusetts, 
and am Chairman of the Securities and Exchange Commission. I 
am accompanied here at these proceedings by certain members of the 
Commission staff. 

Secretary Harr. Mr. Chairman, would you care to identify them for 
the record ¢ 

Mr. Gapspy. Yes. Mr. Meeker, my General Counsel, and Mr. Levin, 
my Assistant General Counsel. I also have Mr. Kappler, my Asso- 
ciate Executive Director. 

I am here in response to the chairman’s letter of October 26, 1959, 
requesting our comments on title I of S. 600 and on S. 2374. 

With your permission, I would like first to take up the provisions 
of S. 600. Title I of this bill creates an Office of Federal Administra- 
tive Practice. The purpose and functions of this office are largely 
embodied in section 110: Duties of the Director. Briefly, and so far 
as they directly affect our agency, they are to study and make recom- 
mendations regarding the adequacy of procedures by which agencies 
carry out their rulemaking and adjudicatory functions. 

Our Commission has always attempted to utilize procedures which 
are fair to all parties and which operate efficiently, and it has its 
procedures under constant and critical study to this end. It is doubt- 
less true that an office which would suggest to the various agencies 
procedures that have been found useful in other agencies in perform- 
ing similar functions might serve a helpful purpose. I might point 
out, for example, that we now have before us for consideration a 
proposed revision of our rules of practice which was formulated after 
extensive study by our staff and on the basis of suggestions by two 
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law school professors whom we engaged on this project in the summer 
of 1958. 

We express no opinion as to whether there is any need to estab- 
lish a new independent agency to administer the program outlined in 
the proposed statute on the ground that there is already extant an Office 
of Administrative Procedure in the Department of Justice, a matter 
which has already been the subject of testimony at the earlier hear- 
ings. However, regardless of where such an office is lodged, we 
believe that it should be made perfectly clear that the proposed office 
could not exercise any veto over the rulemaking power which has been 
delegated to independent agencies by Congress. Since the individual 
agencies are best informed as to the particular problems affecting both 
the agency and the public as they may arise under the statutes these 
agencies administer, we think it is very important to recognize that 
they are the best judges of the procedures which will lead to the fairest 
and most efficient conduct of their respective businesses. 

I would now like to turn to S. 2374. This bill is designed to pro- 
hibit certain off-the-record communications and to assure determina- 
tions on the record. We have always sympathized with this con- 
cept, and have attempted so to conduct our proceedings as to make 
them consistent with the purposes of this proposal. Probably the 
best evidence of our views in this regard is contained in our Canons 
of Ethics for Commissioners. With the committee’s permission, I 
should like to offer for the record a copy of these canons. 

Senator Harr. They may be received and made part of the record. 

Mr. Gapspy. Thank you, sir. 

(The document referred to is as follows: ) 


CANONS OF ETHICS FOR MEMBERS OF THE SECURITIES AND EXCHANGE 
COMMISSION 


PREAMBLE 


Members of the Securities and Exchange Commission are entrusted by var- 
ious enactments of the Congress with powers and duties of great social and 
economic significance to the American people. It is their task to regulate 
varied aspects of the American economy, within the limits prescribed by Con- 
gress, to insure that our private enterprise system serves the welfare of all 
citizens. Their success in this endeavor is a bulwark against possible abuses 
and injustice which, if left unchecked, might jeopardize the strength of our 
economic institutions. 

It is imperative that the members of this Commission continue to conduct 
themselves in their official and personal relationships in a manner which com- 
mands the respect and confidence of their fellow citizens. Members of this 
Commission should continue to be mindful of, and strictly abide by, the stand- 
ards of personal conduct set forth in its regulation regarding conduct of mem- 
bers and employees and former members and employees of the Commission, 
most of which has been in effect for many years and which was codified in 
substantially its present form in 1958. Rule 1 of said regulation enunciates a 
general statement of policy as follows: 

“It is deemed contrary to Commission policy for a member or employee of 
the Commission to— 

“(a) Engage, directly or indirectly, in any personal business transaction 
or private arrangement for personal profit which accrues from or is based 
upon his official position or authority or upon confidential information which 
he gains by reason of such position or authority ; 

“(b) Accept, directly or indirectly, any valuable gift, favor, or service from 
any person with whom he transacts business on behalf of the United States; 

“(c) Discuss or entertain proposals for future employment by any person 
outside the Government with whom he is transacting business on behalf of the 
United States; 
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“(d) Divulge confidential commercial or economic information to any un- 
authorized person, or release any such information in advance of authorization 
for its release; 

“(e) Become unduly involved, through frequent or expensive social engage- 
ments or otherwise, with any person outside the Government with whom he 
transacts business on behalf of the United States; or 

“(f) Act in any official matter with respect to which there exists a personal 
interest incompatible with an unbiased exercise of official judgment ; 

“(g) Fail reasonably to restrict his personal business affairs so as to avoid 
conflicts of interest with his official duties.” 

In addition to the continued observance of these foregoing principles of per- 
sonal conduct, it is fitting and proper for the members of this Commission to 
restate and resubscribe to the standards of conduct applicable to its executive, 
legislative, and judicial responsibilities. 


1. Constitutional obligations 


The members of this Commission have undertaken in their oaths of office to 
support the Federal Constitution. Insofar as the enactments of the Congress 
impose executive duties upon the members, they must faithfully execute the 
laws which they are charged with administering. Members shall also carefully 
guard against any infringement of the constitutional rights, privileges, or im- 
munities of those who are subject to regulation by this Commission. 


2, Statutory obligations 


In administering the law, members of this Commission should vigorously en- 
force compliance with the law by all persons affected thereby. In the exercise 
of the rulemaking powers delegated this Commission by the Congress, members 
should always be concerned that the rulemaking power be confined to the proper 
limits of the law and be consistent with the statutory purpose expressed by the 
Congress. In the exercise of their judicial functions, members shall honestly, 
fairly, and impartially determine the rights of all persons under the law. 


8. Personal conduct 


Appointment to the office of member of this Commission is a high honor and 
requires that the conduct of a member, not only in the performance of the duties 
of his office but also in his everyday life, should be beyond reproach. 


4. Relationship with other members 


Each member should recognize that his conscience and those of other mem- 
bers are distinct entities and that differing shades of opinion should be antici- 
pated. The free expression of opinion is a safeguard against the domination of 
ths Commission by less than a majority, and is a keystone of the commission type 
of administration. However, a member should never permit his personal opin- 
ion so to conflict with the opinion of another member as to develop animosity or 
unfriendliness in the Commission, and every effort should be made to promote 
solidarity of conclusion. 


5. Maintenance of independence 


This Commission has been established to administer laws enacted by the 
Congress. Its members are appointed by the President by and with the advice 
and consent of the Senate to serve terms as provided by law. However, under 
the law, this is an independent agency, and in performing their duties, members 
should exhibit a spirit of firm independence and reject any effort by representa- 
tives of the executive or legislative branches of the Government to affect their 
independent determination of any matter being considered by this Commission. 
A member should not be swayed by partisan demands, public c!amor or con- 
siderations of personal popularity or notoriety; so also he should be above fear 
of unjust criticism by anyone. 


6. Relationship with persons subject to regulation 


In all matters before him, a member should administer the law without 
regard to any personality involved, and with regard only to the issues. Members 
should not become indebted in any way to persons who are or may become sub- 
ject to their jurisdiction. No member should accept loans, presents or favors 
of undue value from persons who are regulated or who represent those who are 
regulated. In performing their judicial functions, members should avoid dis- 
cussion of a matter with any person outside this Commission and its staff while 
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that matter is pending. In the performance of his rulemaking and administrative 
functions, a member has a duty to solicit the views of interested persons. Care 
must be taken by a member in his relationship with persons within or outside 
of the Commission to separate the judicial and the rulemaking functions and 
to observe the liberties of discussion respectively appropriate. Insofar as it is 
consistent with the dignity of his official position, he should maintain contact 
with the persons outside the agency who may be affected by his rulemaking 
functions, but he should not accept unreasonable or lavish hospitality in so doing, 


7. Qualification to participate in particular matters 


The question of qualification of an individual member to vote or participate 
in a particular matter rests with that individual member. Each member should 
weigh carefully the question of his qualification with respect to any matter 
wherein he or any relatives or former business associates or clients are involved. 
He should disqualify himself in the event he obtained knowledge prior to 
becoming a member of the facts at issue before him in a quasi-judicial proceeding, 
or in other types of proceeding in any matter involving parties in whom he has 
any interest or relationship directly or indirectly. If an interested person sug- 
gests that a member should disqualify himself in a particular matter because 
of bias or prejudice, the member shall be the judge of his own qualification. 


8. Impressions of influence 

A member should not, by his conduct, permit the impression to prevail that 
any person can improperly influence him, that any person unduly enjoys his 
favor or that he is affected in any way by the rank, position, prestige or affluence 
of any person. 


9. Ex parte communications 


Matters of a quasi-judicial nature should be determined by a member solely 
upon the record made in the proceeding and the arguments of the parties or 
their counsel properly made in the regular course of such proceeding. All com- 
munications by parties or their counsel to a member in a quasi-judicial proceeding 
which are intended or calculated to influence action by the member should at 
once be made known by him to all parties concerned. A member should not at 
any time permit ex parte interviews, arguments or communications designed to 
influence his action in such a matter. 


10. Commission opinions 


The opinions of the Commission should state the reasons for the action taken 
and contain a clear showing that no serious argument of counsel has been dis- 
regarded or overlooked. In such manner, a member shows a full understanding 
of the matter before him, avoids the suspicion of arbitrary conclusion, promotes 
confidence in his intellectual integrity and may contribute some useful precedent 
to the growth of the law. A member should be guided in his decisions by a deep 
regard for the integrity of the system of law which he administers. He should 
recall that he is not a repository of arbitrary power, but is acting on behalf of 
the public under the sanction of the law. 


11. Judicial review 

The Congress has provided for review by the courts of the decisions and 
orders by this Commission. Members should recognize that their obligation to 
preserve the sancity of the laws administered by them. requires that they pursue 
and prosecute, vigorously and diligently but at the same time fairly and im- 
partially and with dignity, all matters which they or others take to the courts 
for judicial review. 
12. Legislative proposals 


Members must recognize that the changing conditions in a volatile economy 
may require that they bring to the attention of the Congress proposals to amend, 
modify or repeal the laws administered by them. They should urge the Con- 
gress, whenever necessary, to effect such amendment, modification or repeal of 
particular parts of the statutes which they administer. In any such action a 
member’s motivation should be the common weal and not the particular interests 
of any particular group. 


13 Investigations 


The power to investigate carries with it the power to defame and destroy. 
In determining to exercise their investigatory power, members should concern 
themselves only with the facts known to them and the reasonable inferences 
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from those facts. A member should never suggest, vote for or participate in an 
investigation aimed at a particular individual for reasons of animus, prejudice 
or vindictiveness. The requirements of the particular case alone should induce 
the exercise of the investigatory power, and no public pronouncement of the 
pendency of such an investigation should be made in the absence of reasonable 
evidence that the law has been violated and that the public welfare demands it. 
14. The power to adopt rules 

In exercising its rulemaking power, this Commission performs a legislative 
function. The delegation of this power by the Congress imposes the obligation 
upon the members to adopt rules necessary to effectuate the stated policies of 
the statute in the interest of all of the people. Care should be taken to avoid 
the adoption of rules which seek to extend the power of the Commission beyond 
proper statutory limits. Its rules should never tend to stifle or discourage 
legitimate business enterprise or activities, nor should they be interpreted so as 
unduly and unnecessarily to burden those regulated with onerous obligations. 
On the other hand, the very statutory enactments evidence the need for regu- 
lation, and the necessary rules should be adopted or modifications made or rules 
should be repealed as changing requirements demand without fear or favor. 
15. Promptness 


Each member should promptly perform the duties with which he is charged 
by the statutes. The Commission should evaluate continuously its practices 
and procedures to assure that it promptly disposes of all matters affecting the 
rights of those regulated. This is particularly desirable in quasi-judicial pro- 
ceedings. While avoiding arbitrary action in unreasonably or unjustly fore- 
ing matters to trial, members should endeavor to hold counsel to a proper 
appreciation of their duties to the public, their clients and others who are in- 
terested. Requests for continuances of matters should be determined in a man- 
ner consistent with this policy. 


16. Conduct toward parties and their counsel 


Members should be temperate, attentive, patient and impartial when hearing 
the arguments of parties or their counsel. Members should not condone unpro- 
fessional conduct by attorneys in their representation of parties. The Commis- 
sion should continuously assure that its staff follows the same principles in 
their relationships with parties and counsel. 


17. Business promotions 


A member must not engage in any other business, employment or vocation 
while in office, nor may he ever use the power of his office or the influence of his 
name to promote the business interests of others. 


18. Fiduciary relationships 


A member should avoid serving as a fiduciary if it would interfere or seem 
to interfere with the proper performance of his duties, or if the interests of 
those represented require investments in enterprises which are involved in 
questions to be determined by him. Such relationships would include trustees, 
executors, corporate directors and the like. 


19. Organization 


Members and particularly the Chairman of the Commission should scrutinize 
continuously its internal organization in order to assure that such organiza- 
tion handles all matters before it efficiently and expeditiously, while recognizing 
that changing times bring changing emphasis in the administration of the laws. 


Mr. Gapssy. Canon 9 is entitled “Ex parte Communications” and 
provides : 


Matters of a quasi-judicial nature should be determined by a member solely 
upon the record made in the proceeding and the arguments of the parties or 
their counsel properly made in the regular course of such proceeding. All 
communications by parties or their counsel to a member in a quasi-judicial pro- 
ceeding which are intended or calculated to influence action by the member 
should at once be made known by him to all parties concerned. A member 
should not at any time permit ex parte interviews, arguments, or communi- 
cations designed to influence his action in such a matter. 
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By its terms, S. 2374 is properly limited (1) to the area of quasi- 
judicial action, that is, to proceedings looking to an order directed 
to a particular person, even though many of these may be “rule- 
making” within the definition of the Administrative Procedure Act, 
and (2) to agency members and hearing officers, who have the respon- 
sibility of rendering quasi-judicial decisions. However, as I shall 
explain later, we believe the bill as it is presently drafted is too 
restrictive in this second aspect. In specifically excluding quasi- 
legislative action of an agency, the bill implicity recognizes the 
essential difference between two principal areas of administrative 
jurisdiction. We agree that a different set of ground rules is appro- 

riate in dealing with quasi-legislative activities of such a body. 

his is a matter upon which I shall also comment later. 

Some provisions are contained in the proposed bill which we think 
ought to be clarified and I shall take them up in turn. 

It appears that section 3, like sections 4 and 5, is intended to apply 
only after the proceeding has been noticed for hearing. This should 
be made perfectly clear by adding appropriate language in section 3 

Furthermore, it should be noted that section 3, in its efforts to be 
inclusive, has inadvertently gone further than it intended. Thus, 
for example, as it is drafted, it makes it unlawful for a Commissioner 
to receive an ex parte communication. Under this wording, as lib- 
erally construed, a Commissioner would be engaging in conduct pro- 
scribed by section 3 if someone mailed him a letter merely inquiring 
as to the status of a case, even though the Commissioner had not 
invited and did not expect the letter. I recognize that section 3 con- 
tains no penalty provisions for violation of its proscriptions, the pen- 
alty provisions being in section 4 which requires disclosure by the 
Commissioner of communications received. At the same time, I 
think that it might be well to redraft the bill so that it does not de- 
clare to be unlawful matters over which a Commissioner has no 
control. 

Section 2(a) as presently worded would require that all decisions 
be based “solely and exclusively upon the issues, pleadings, evidence, 
and contentions of record in the proceedings.” To the extent that this 
provision is intended to exclude ex parte influences, we are in complete 
agreement with it, and have invariably so conducted ourselves. How- 
ever, the language I have quoted is to a certain extent ambiguous and 
unduly restrictive. An agency may, and ours sometimes does disagree 
as a matter of law or judgment with the contentions of both of the 

arties to a proceeding. In these circumstances, the agency should 
9 permitted to decide the matter without being limited by the con- 
tentions advanced. Similarly, an agency should have the authorit 
in matters peculiarly within its expertise to express opinions whic 
may even be at variance with the evidence of record. For example, 
in the field of accounting, where we have been given substantial au- 
thority by the Congress under the statutes we administer, our agency 
ought not to be bound by the testimony in the record as to what should 
be proper accounting practice. Furthermore, it should be made clear 
that an agency may take official notice of facts which may not be of 
record, as a court may take judicial notice of certain facts. The 
parties are protected in such cases by our rules of practice since any 
participant in a proceeding has a right to file a petition for rehearing 
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and to address himself to the matters officially noticed or matters in the 
Commission’s opinion which have not been argued. Although we 
view of the language of section 2(a) as not intended to preclude these 
established practices, some clarification would seem to be desirable. 

Sections 3, 4, and 5 of the bill apply only to agency members and 
hearing officers. We believe that, as these sections are drafted, they 
resent some serious problems in this respect. To be consistent with 
the intention to prevent ex parte communications in any way influenc- 
ing a quasi-judicial decision, the provisions of the bill should probably 
be extended to include any employee who assists in the decisional 
process. In our agency, for example, this would include the legal 
assistants to Commissioners and the staff of our Office of Opinion 
Writing. We assume, furthermore, that there is no intent to prohibit 
discussions between the Commission and staff trial personnel when 
the parties have consented to have such counsel assist the Commission 
in the preparation of its opinion. However, we believe that it would 
be advisable that this be expressly stated in the bill. To seal off the 
Commissioners from this appropriate assistance of its staff would 
unduly hamper the efficiency of the agency’s decisional process, and 
is unnecessary to achieve the purposes of the bill. 

Section 3 of the bill excludes from its prohibitions ex parte com- 
munications “in circumstances authorized by law.” This phrase is 
not defined, but presumably it embraces the area covered by the 
analogous exception in section 5(c) of the Administrative Procedure 
Act, dealing with ex parte communications with hearing officers. The 
Attorney General’s “Manual on the Administrative Procedure Act,” at 
page 55, states that the exemption would allow the hearing examiner 
to act without notice on such matters as requests for adjournments, 
continuances, and the filing of papers and that it would apparently 
permit an examiner to act ex parte on requests for subpenas. Since 
the present bill imposes criminal liabilities, it would appear desirable 
that some definition of the phrase “in circumstances authorized by 
law” be set forth, perhaps similar to that contained in the manual. 

Section 4 requires, among others, that the Commissioner or hearing 
officer prepare a “true summary” of an oral ex parte communication 
and to make it a matter of record in the public file of the agency. 
First, it is not clear whether this summary 1s to be placed in a public 
file or made a part of the record of the case. If it is intended to mean 
the latter, then it would seem to be necessary to consider the pro- 
hibited communication in deciding the case, although the agency 
would presumably have the benefit of the adversary’s reply. This 
result seems rather anomalous and contrary to the intent of the bill, 
which is to discourage such communications and to prevent them from 
having any influence on the final decision. This would seem particu- 
larly true since the hearing official is specifically directed by section 
3 not to “consider” such a communication. Furthermore, such an 
interpretation would require the inclusion of such papers in the record 
on appeal and would place them before the court for its consideration, 
even though the agency may properly have ignored them completely 
In arriving at its conclusion. 

Second, while we agree that ex parte communications should be 
disclosed to participants, we think that the requirement in the case 
of an oral communication should be a summary reflecting the best 
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recollection of the individual Commissioner. The standard now em- 
bodied in the bill, ie., “a true summary,” bears a connotation of 
extreme accuracy of recollection which appears to be unduly burden- 
some in the context of a criminal statute. 

The prohibition of section 5 is contingent upon the fact that an 
ex parte communication is made “with intent to influence the consider- 
ation or decision of a proceeding.” From a viewpoint of enforcement, 
proof of the necessary intent would undoubtedly be very difficult to 
establish. This could be overcome by an absolute prohibition regard- 
less of proof of motive or intent. In this connection it may be noted 
that the requirements of the bill as they apply to Government officials 
are not coextensive with that imposed on others. While communica- 
tions made without intent to influence are excepted from the com- 
munications as the result of which a private person may be subjected to 
criminal penalties, an official must report these communications. 

Section 5(c) provides that a party’s use of an ex parte communica- 
tion “shall be good cause, in the agency’s discretion, for disqualifica- 
tion of such party.” The application of this provision to our admin- 
istrative proceedings is not wholly clear. For example, under the 
Securities Exchange Act of 1934 we are authorized, where necessary 
in the public interest, to revoke the registration of a broker or dealer 
if he willfully violates the statute. Ifa broker respondent in a revoca- 
tion proceeding makes an ex parte communication with a view to 
influencing the Commission, section 5(c) might be construed as intend- 
ing to authorize the Commission to revoke the broker’s registration on 
the basis of the ex parte communication alone, and without regard 
to whether or not the broker has committed a willful violation. _ 

As I previously pointed out, the bill implicitly recognizes that ex 
parte discussions are to be treated differently in quasi-judicial pro- 
ceedings and in quasi-legislative actions. Our canon 6 undertakes to 
delineate this distinction. Thus the canon provides in pertinent part: 

In performing their judicial functions, members should avoid discussion of a 
matter with any person outside the agency while that matter is pending. In 
the performance of their rulemaking and administrative functions, a member 
has a duty to solicit the views of interested persons. Care must be taken by 
a member in his relationship with persons outside of the agency to separate 
the judicial and the rulemaking functions and to observe the liberties of dis- 
cussion respectively appropriate. Insofar as it is consistent with the dignity 
of his official position, he should maintain such contact with the persons who 
may be affected by his rulemaking functions as is necessary for him fully to 
understand their problems, but he should not accept unreasonable or lavish hos- 
pitality in so doing. 

In the course of the adoption of any substantive rule, we make 
every effort to give notice to, and receive the views of, those persons 
who will be affected by its operation. Comments received as the re- 
sult of this invitation are generally available to the public, unless the 
person submitting a statement requests confidential treatment. We 
are reluctant to give weight to comments so restricted unless good 
reason is shown. 

To restrict the solicitation of private communications in quasi-legis- 
lative functions would deprive our agency of the opportunity in- 
formally to discuss problems which might arise out of the proposed 
rules with members of the regulated industry and representatives 
of professional groups, such as bar associations and accounting socie- 
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ties. Such discussions ought not to be outlawed. We formulate rules 
upon the basis of our own expertise, which we are not inclined to 
view as infallible, and after discussion with the staff and with any- 
one else having an interest or having pertinent information and to 
consult with all interested persons in connection with such rulemaking 
should not. be impaired, since this would interfere with the intelligent 
exercise of our quasi- -legislative responsibilities. In these areas, our 
decision is not and ought not to be based exclusively upon the facts 
in a formal record but rather upon such ree ord as may be desirable, 
implemented by the knowledge of the C ommission as an institution, 
however acquired. Since there are no adversary parties having a 
right to know of or to rebut all informational material, we consider 
that it would be highly undesirable to make a blanket restriction on 
off-the-record communications. 

I wish to thank you for the opportunity to offer these comments, 
and I shall be happy to answer any questions you may have. 

Senator Harr. Thank you, Mr. Chairman. 

You share with the Chairman of the FCC, and I think all the 
others we have heard, the belief that ex parte communications are, 
generally speaking, an undesirable thing and they ought not to occur. 
But I take it, at the risk of oversimplifying a well-pr epared document, 
you really feel that congressional legislation is not a manageable way 
of riding herd on the problem. Rather, I take it that you feel that, 
as an example, your own code of ethics more effectively manages the 
business. Isthat a fair statement ? 

Mr. Gapssy. I would say, Mr. Chairman, that we have had no prob- 
lems in handling these matters ourselves. 

Senator Harr. You feel that the code No. 6—whatever that ci- 
tation was 

Mr. Gapssy. Canon 9 of our code. 

Senator Harr. Yes, canon 9, at the beginning—that this represents 
the most effective way that you have determined to handle the very 
difficult problem ? 

Mr. Gapssy. Well, as I said before, Mr. Chairman, we have had no 
problems. This merely codifies our general course of action as it 
has been over a number of years. 

I might point out, Mr. Chairman, that this is derived originally 
from the code of ethics of the judicial code and follows it fairly ac- 
curately. 

Senator Harr. What if Congress adopted that code as a statute? 

Mr. Ganspy. I think it would be very difficult to put it in statu- 
tory form. 

Senator Harr. It works all right in the agency. 

Mr. Gapspy. The agencies can phrase a code of ethics a good deal 
more loosely than I think C ongress could phrase a piece of legislation. 

Senator Harr. If Congress adopted it for your agency, ‘it would 
be manageable ; would it not ? 

Mr. Gapspy. ( Yertainly if Congress said, “You must observe these 
canons” we would treat them in no different w ay from what we do 
now. 

Senator Harr. But certainly if it works for you now, the fact that 
another author pens the same words would not make any difference. 


Mr. Gapssy. We have no pride of authorship, if that is what you 
mean. 
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Senator Harr. Then it is correct to say it would be all right for 
Congress to adopt this code as a statute, so far as its relation to your 
agency is concerned ¢ 

Mr. Gapssy. I would have no difficulty in having—— 

Senator Harr. I tell you the difficulty we have. We have a lot of 
conversation that everybody would like to do something about thi 
but you just cannot. And I am trying to find out something that has 
worked for you that we could do. 

Mr. Gapssy. Mr. Chairman, I have no objection whatever to lend- 
ing congressional sanction to the canons of ethics we have proposed. 
If we did not believe in them, we would not propose them. However, 
I have grave doubts whether the canon of ethics as we have drawn it 
is proper for a legislative body to enact. 

Senator Harr. Well, let me put it this way. If we asked our draft- 
ing skills here to go to work on your code, canon 9, to see what we 
could come up with—in the meantime, in light of the exchange we 
have had, if you think that you could make an improvement on that 
canon, which might make it even more effective for application by 
way of a statute, we would be glad to have it, because we do seek to 
find the key to unlock a door which everyone agrees would be desir- 
able to unlock, but everybody says you cannot get the key. 

Mr. Gapsspy. Perhaps it would be clearer if I simply said that this 
canon was not drawn as a piece of legislation. And if we were to 
submit or to recommend legislation, it would tas Sag phrased in 
an entirely different manner—unquestionably it would be. 

This is not intended to be a law, but a moral code, if you like. 

Senator Harr. But you follow it, don’t you? 

Mr. Gapssy. Oh yes; slavishly. 

Senator Harr. Well, if the adherence to the letter of the code is 
manageable for you, adherence to the letter of the statute I should 
think would be manageable. At least we are attempting to develop 
this thought. 

Mr. Ganpssy. I understand, Mr. Chairman. And I am perfect] 
willing to instruct my general counsel to proceed along that line, 
want to make it perfectly clear. We are not by any means opposing 
the bill that you have before you at the present time. We are suggest- 
ing certain modifications to make it clearer and make it definite, but 
not opposing it. 

Senator Harr. On page 8 you make the point that with respect to 
that section of the proposed bill that uses the phrase “a true sum- 
mary’—that this has overtones that would make it difficult. That is 
when a phone call is received, communication made, the requirement 
would be for the official to make a true summary of the thing and 
put it in the files, and not to play on words necessarily, but is that 
any different from the philosopher’s general problem in response to 
the question, “What is the truth?” A true summary—I don’t see that 
that imposes any greater or less hurdles than the best memory you 
have, the clearest recollection. 

Mr. Gapssy. I don’t suppose that any court or any jury or any in- 
vestigative body would hold it against a person if he did not remem- 
ber the word-for-word transcript of a communication of that sort. 


I think that is one of the relatively minor criticisms we have of the 
bill. 
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Senator Harr. It occurred to me, as we received the testimony, al- 
ways spoken against a background of practical experience in day-to- 
day problems, if we could find out which of these things are really 
basic and really tough, and perhaps insurmountable, and which of 
them are in the flyspecking department 

Mr. Gapssy. I am afraid this may be classified as flyspecking. 

Senator Harr. The testimony this morning raised the question of 
how, as a practical matter, an agency treats expressions of opinion or 
concern by outsiders in a matter that may be clearly adjudicatory, 
doubtful, or only rulemaking. How does the SEC handle my in- 
quiry about a validation question ¢ ; 

Mr. Gapssy. Well, Mr. Chairman, if the inquiry concerns an ad- 
judicatory situation which is before the agency, as a matter of course 
we would tell you that it is in process of adjudication and would re- 
spectfully beg to be excused from answering any inquiry. 

Senator Hart. May I interrupt there; may I say I think that is good. 
That is good from everybody’s standpoint, including the fellow who 
in my case is at the other end of the phone, who is not quite clear 
what in conscience he should reply. 

Mr. Gapspy. Many times the inquirer does not realize the status 
of the matter. 

Senator Harr. I asked this earlier today, and I was told by con- 
tacting the secretary of that Commission, it would be possible. How 
can a Member of Congress find out, safely, whether a matter is ad- 
judicatory or not? 

Mr. Gapssy. I think an inquiry to the secretary is perfectly proper, 
to ask the status of the matter. 

Senator Harr. What is your view about an inquiry to the Chair- 
man ¢ 

Mr. Gapspy. I would tell you if I knew. I would tell you that I 
would inquire as to the status and if I found that it was in an ad- 
judicatory status, I would so inform you. 

Senator Harr. Is there any Commission record made of an inquiry 
like that ? 

Mr. Gapssy. I do not myself, but all members of the staff are re- 
quired to make a record. 

Senator Harr. If I called a staff man, there would be a record 
made of it? 

Mr. Gapspy. Yes. 

Senator Harr. If I knew the Chairman and called him, there would 
not be? 

Mr. Gapspy. No. 

Senator Harr. You see how silly that is in the eyes of the public at 
least. 

Mr. Gapspy. No, because I am charged with the responsible duty 
in this connection, as one of the heads of an agency. And the record 
which is made by my employee is for my own information, to make 
sure that my employee is also following the same rules that I follow. 
It is more for supervisory purposes than anything else. 

Senator Harr. I am sure it is a distinction that is very illusory- 
_ Mr. Gapspy. No, because if I find one of my employees is given 
information in an adjudicatory proceeding which he should not have, 
then I would see that that is made a part of the record in the proceed- 
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ing. In other words, I want to be certain that my staff would make 
the distinction that I would myself. 

Senator Harr. We had discussion this morning about files, what in 
an adjudicatory affair is done with the written correspondence from 
outsiders not party to the record. Is there any procedure with the 
SEC that would serve to give us guidance in considering this? 

Mr. Gavspy. Well, any communication which is rec eived regarding 
the matter in the quasi-judicial field would naturally be made a part 
of the record of the proceeding. Communications which merely re- 
quest a report as to the status, we don’t bother to incumber the record 
with. 

I might say that rule 17(e) of our Rules of Practice provides that— 
and I quote, “Any person who has not complied with the require- 
ments of paragraph (b) hereof,” which is the appearance provision, 
“may in the discretion of the hearing officer be permitted to file a 
memorandum or make an oral statement of his view s, and the hear- 
ing officer may accept for the record written communications received 
from any such person. Unless offered and admitted as evidence of 
the truth of the statements therein made, the memoranda and oral or 
written communications submitted pursuant to the provisions of this 
paragraph will be considered by the Commission only to the extent 
that the statements therein made are otherwise supported by the 
record.” 

Senator Harr. That reminds me. What about staff memoranda? 
The technician, whether it is an accountant or economic prognosti- 
cator, whatever else is available there—if it is expressing an opinion 
or suggesting a course in connection with a case that is of an adjudi- 
catory “nature, is that made automatically a part of the record or not? 

Mr. Gapspy. Insofar as I may receive memoranda or advisory ex- 
pressions from my own legal assistant, or from the office of opinion 
writing, those are not a matter of record. Any other staff memo- 
randa are naturally a part of the record of the proceedings. They 

made in the proceedings themselves. We do not participate in Shags 
proceedings. They are carried on before the hearing examiner by 
the staff and the adversary party, and they do not reach us, except 
on the basis of the record of the hearing examiner. We do not par- 
ticipate. 

Mr. McDonatp. With regard to the canons which have been referred 
to, which have been made a part of the hearing file, Mr. Gadsby, don’t 
you additionally have some rules of conduct for employees, a com- 
pilation ? 

Mr. Gapspy. Yes. 

Mr. McDonatp. The canons, as I understand them, apply to the 
Commissioners, for the Commission ? 

Mr. Gapssy. That is right. We have very strict rules of conduct 
for our employees. 

Mr. McDonaxp. And the rules involve this type of thing also, if I 
recall correctly. 

Mr. Gapspsy. I think they do. Naturally, they are not designed for 
the same purpose. 

We have a regulation which is intended to govern the conduct of 
members and employ ees and former members and employees of the 
Commission, which does cover to a certain extent the same field that 


rt 


n’t 
m- 


he 


ict 


ADMINISTRATIVE PROCEDURE LEGISLATION 311 


the canon that I have referred to cover. It deals with conflict of 
interest and similar things. 

Mr. McDonaup. Unauthorized communications? 

Mr. Gapssy. May we submit a copy of this for the record, Mr. 
Chairman ? 

Senator Harr. Is that a citation to a service which contains the 
code? 

Mr. Gapspy. Yes. It is the Appeal Securities Act handbook, pub- 
lished by Appeal Printing Co. 

Senator Harr. We would appreciate a copy of that. 

Mr. Gapssy. It is on page 176 of that. If it will be helpful, we will 
be happy to furnish a copy. 

Senator Hart. This extract from the SEC Manual of Administra- 
tive Regulations will be received. 

(The material referred to is as follows:) 


Secrion 701: Conpuct REGULATION 


701.01 Authority—This conduct regulation, as amended, was approved by 
the Commission on November 2, 1956. It was signed by Orval L. DuBois, Secre- 
tary of the Commission, and became effective immediately with respect to mem- 
bers and employees having actual knowledge of the regulation. 

701.02 Purpose——tThe Securities and Exchange Commission is adopting a com- 
prehensive regulation to restate the ethical principles which it believes should 
govern and have governed the conduct of members and employees and former 
members and employees of the Commission. The regulation includes a general 
statement of policy following essentially language used by a subcommittee of the 
Senate Committee on Labor and Public Welfare in its report on “Ethical Stand- 
ards in Government,” and in the related bill, S. 2293, S2d Congress, 1st session, 
1951. The regulation also deals more specifically with limitations on outside 
or private employment, securities transactions, disclosure to superiors of personal 
interests which might conflict with official duties, negotiation for private employ- 
ment by persons interested in matters pending before the Commission, and prac- 
tice before the Commission by former members and employees of the Commission. 

The more specific regulations are largely a revision of existing rules set forth 
in memorandums of instructions which have been issued to the staff from time 
to time, and previously published opinions concerning the propriety of practice 
by former employees. Among other things, the revision makes clear that the 
substantive rules apply to members of the Commission as well as employees. 
Some of the rules (particularly rules 4 and 5) contain procedural provisions for 
reference of questions arising under the rules by an employee to his superior. 
While the Commissioners themselves cannot refer such a problem to a superior, 
it is contemplated that, in case of doubt as to the applicability of the sub- 
stantive provisions, they will either refrain from participation in the matter 
or will request the advice of their associates, in accordance with past practice. 

Paragraph A of rule 6 prohibits without limit of time former members and 
employees from appearing before the Commission in a “particular matter” with 
respect to which they had a prior official responsibility or specific knowledge. 
This rule is intended to be declaratory of the practice which the Commission 
has applied in the advisory rulings that have been rendered from time to time in 
the past concerning the propriety of specific appearances by former members 
and employees. In attempting to state the rule in concrete terms, it is recog- 
nized that the concept of what constitutes a “particular matter” will require 
interpretation. In rendering such interpretations the basic policy consideration 
underlying the rule will require consideration of whether the appearance in 
question will involve an unethical conflict with prior official responsibilities. 

Following is an illustration of the way the Commission believes rule 6A should 
be interpreted. An accountant on the Commission’s staff has had occasion to 
deal officially with a registration statement or annual report for a particular 
company and after leaving the Commission joins an accounting firm which does 
accounting work for that company. In the absence of unusual circumstances, 
such an accountant would not be barred from doing accounting work in connec- 
tion with future registration statements or annual reports for the same company. 
If, however, the accountant’s official responsibilities had involved an investiga- 











312 ADMINISTRATIVE PROCEDURE LEGISLATION 


tion or accounting controversy of a continuing character, subsequent activities 
for the company involved,.although pertaining to new filings, might be so related 
to the continuing investigation or controversy as to constitute an appearance in 
respect to the “particular matter” previously dealt with on behalf of the 
Commission. 

Paragraph B of rule 6 is a new provision which is designed to aid in the 
administration of the first part of the rule by requiring the filing of reports 
covering all appearances before the Commission during the first 2 years after 
ceasing to be a member or employee of the Commission. 

The new regulation supersedes the previous memorandums on outside or pri- 
vate employment (dated Feb. 14, 1949) and on employees’ securities transactions 
(Office Memorandum No. 51-F, dated July 14, 1950) and the statement of Com- 
mission policy on negotiation for private employment, as set forth in the minutes 
of June 14, 1939. Rule 6 is intended to be the primary provision governing 
practice before the Commission by former members and employees and to make 
more specific and implement the principles enunciated in the statement of the 
Commission on that subject contained in Securities Act Release No. 1761 and in 
the opinion of General Counsel contained in Securities Act Release No. 1934, 
However, the new regulation does not repeal the more general provision of rule 
IIi(e) of the Rules of Practice relating to denial of the privilege of practicing 
before the Commission for unethical or improper professional conduct, on which 
releases 1761 and 1934 were based. 

The Commission deems this regulation to be included within the exception to 
Section 4(a) of the Administrative Procedure Act applicable, among other 
things, to “general statements of policy, rules of agency organization, procedure 
or practice,” and deems notice and public procedures of the character specified 
in that section to be unnecessary. The Commission, of course, is open to sug- 
gestions with respect to the scope and content of the regulation, whether re- 
ceived before or after its effective date. 

701.03 Rule 1. General statement of policy.—It is deemed contrary to Com- 
mission policy for a member or employee of the Commission to— 

A. Engage, directly or indirectly, in any personal business transaction or 
private arrangement for personal profit which accrues from or is based upon 
his official position or authority or upon confidential information which he gains 
by reason of such position or authority ; * 

B. Accept, directly or indirectly, any valuable gift, favor, or service from any 
person with whom he transacts business on behalf of the United States; 

C. Discuss or entertain proposal for future employment by any person outside 
the Government with whom he is transacting business on behalf of the United 
States ; 

D. Divulge confidential commercial or economic information to any unauthor- 
ized person, or release any such information in advance of authorization for its 
release; 

E. Become unduly involved, through frequent or expensive social engagements 
or otherwise, with any person outside the Government with whom he transacts 
business on behalf of the United States; or 

F. Act in any official matter with respect to which there exists a personal 
inteFest incompatible with an unbiased exercise of official judgment.‘ 





1 Members of the Commission are subject also to the following prohibition in section 
4(a) of the Securities Exchange Act of 1934: 

‘““* * * No Commissioner shall engage in any other business, vocation, or employment 
than that of serving as Commissioner, nor shall any Commissioner participate, directly or 
indirectly, in any stock market operations or transactions of a character subject to regu- 
lation by the Commission pursuant to this title * * *.” 

Detailed provisions regarding outside or private employment and transactions in securi- 
ties and commodities are set forth in rules 2 and 3. Further provisions regarding use and 
disclosure of confidential information are set forth in paragraph D of this rule and in the 
note appended thereto. 

2 Detailed provisions regarding negotiation for future employment are set forth in rule 5. 

*The policy regarding confidential information stated in paragraphs A and D of this 
rule is intended to cover cases where, apart from specific prohibitions in any statute or 
other rule: the disclosure or use of such information would be unethical. Detailed pro- 
hibitions regarding disciosure or use of confidential information are set forth in rule 122 
under the Securities Act of 1933; section 24(c) and rule X—4 under the Securities Ex- 
change Act of 1934; section 22(a) and rule U-—104 under the Public Utility Holding Com- 
pany Act of 1935; section 45(a) and rule N-45A-1 under the Investment Company Act 
of 1940; and section 210(b) under the Investment Advisers Act of 1940. 

* Rule 4 provides a procedure for relieving employees from assignments in certain cases, 
including those covered by paragraph F of rule 1. 
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G. Fail reasonably to restrict his personal business affairs so as to avoid con- 
flicts of interest with his official duties. 

701.04 Rule2. Outside or private employment.— 

A. No member or employee shall permit his name to be associated in any way 
with any legal, accounting or other professional firm or office.® 

B. No employee shall have any outside or private employment or affiliation 
with any firm or organization incompatible with concurrent employment by the 
Commission. This applies particularly to employment or association with any 
registered broker, dealer, public utility holding company, investment company, 
or investment adviser, or directly or indirectly related to the issuance, sale, or 
purchase of securities. It applies also to any legal, accounting, or engineering 
work for compensation involving matters in which the Federal Government or 
any State, territorial, or municipal authority may be significantly interested. 

Cc. No employee shall accept or perform any outside or private employment 
which interferes with the efficient performance of his official duties. An em- 
ployee who intends to perform services for compensation or engage in any business 
shall report his intention to do so to the Director of Personnel prior to such 
acceptance or performance. 

D. No employee shall accept or perform any outside or private employment 
specifically prohibited to Federal employees by statutes or Executive order. 
For example: 

(1) 18 United States Code, section 283, provides, among other things, that 
Federal employees are prohibited from acting as agent or attorney in prose- 
cuting any claim against the United States or from aiding or assisting in 
any way, except as otherwise permitted in the discharge of official duties, 
in the prosecution or support of any such claims, or from receiving any 
gratuity, or any share of an interest in any claim from any claimant against 
the United States. 

(2) 18 United States Code, section 281, provides, among other things, that 
Federal employees are prohibited from directly or indirectly receiving or 
agreeing to receive any compensation whatever for services rendered or to be 
rendered to any person in relation to any matter in which the United States 
is a party or directly or indirectly interested. 

(3) 5 United States Code, section 58, provides that unless otherwise 
specifically authorized by law, no money appropriated by any act shall be 
available for payment to any person receiving more than one salary when 
the combined amount of said salaries exceeds the sum of $2,000 per annum. 

(4) Executive Order No. 9 cf January 17, 1873, prohibits, subject to ex- 
ceptions, Federal employees from accepting or holding office under a State, 
territorial, county or municipal authority. 

BE. No employee shall appear in court or on a brief in a representative capa- 
city (with or without compensation) or otherwise accept or perform legal, 
accounting or engineering work for compensation unless specifically authorized 
by the Commission. Requests for such authorization shall be submitted to the 
division or office head or regional administrator concerned, together with all 
pertinent facts regarding the proposed employment, such as the name of the 
employer, the nature of the work to be performed, and its estimated duration. 
Division and other office heads and regional administrators shall forward all 
requests, together with their recommendations thereon, to the Director of Per- 
sonnel for presentation to the Commission. 

F. No employee shall publish any article or treatise or deliver any prepared 
speech or address relating to the Commission or the statutes and rules that it 
administers without having obtained clearance from the Commission. The 
proposed publication of speech will be examined to determine whether it con- 
tains confidential information or whether there is any reason why the publica- 
tion or delivery of the employee’s private views on the subject matter would be 
otherwise inappropriate. Clearance for publication or delivery will not involve 
adoption of or concurrence in the views expressed, and any such publication or 
speech shall include at an appropriate place by way of footnote or otherwise 
the following disclaimer of responsibility : 

“The Securities and Exchange Commission, as a matter of policy, disclaims 
responsibility for any private publication by any of its employees. The views 





® With respect to members, this paragraph supplements the statutory prohibition of 
outvide employment contained in section 4(a) of the Securities Exchange Act, quoted in 
footnote 1. The remaining provisions of this rule are not made applicable to members in 
view of the provisions of section 4(a). 
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expressed herein are those of the author and do not necessarily reflect the views 
of the Commission or of the author’s colleagues upon the staff of the Commis- 
sion.” 

G. No employee shall hold office in or be a director of any company which 
has public security holders, except not for profit corporations, savings and loan 
associations, and similar institutions, whose securities are exempted under sec- 
tion 3(a) (4) or 3(a) (5) of the Securities Act of 1933. 

701.05 Rule 3. Securities transactions.— 

A. This rule applies to all transactions effected by or on behalf of a member 
or employee. Members and employees are considered to have sufficient interest 
in the security and commodity transactions of their husbands or wives so that 
such transactions must be reported and are subject to all the terms of this rule. 

B. No member or employee shall effect or cause to be effected any transaction 
in a security except for bona fide investment purposes. Unless otherwise de- 
termined by the Commission for cause shown, any purchase which is held for 
less than 1 year will be presumed not to be for investment purposes. Any 
employee who believes the application of this paragraph will result in undue 
hardship in a particular case may make written application to the Commission 
(through the Branch of Personnel, attention of Director of Personnel) setting 
out in detail the reasons for his belief and requesting a waiver. 

C. No member or employee shall effect any purchase or sale of a future con- 
tract for any commodity without the prior approval of the Commission. 

D. No member or employee shall carry securities on margin; nor shall any 
member or employee borrow funds or securities with our without collateral 
for the purpose of purchasing or carrying securities or commodities with the 
proceeds unless prior approval of the Commission has been secured. 

E. No member or employee shall sell a security which he does not own, or 
the sale of which is consummated by the delivery of a security borrowed by or 
for such member’s or employee’s account. 

F. No member or employee shall purchase any security which is the subject 
of a registration statement filed under the Securities Act of 1933, or of a letter 
of notification filed under regulation A, or any other security of the same issuer, 
while such a registration statement or letter of notification is pending or dur- 
ing the first 60 days after its effective date. 

G. No member or employee shall purchase securities of (1) any holding com- 
pany registered under section 5 of the Public Utility Holding Company Act 
of 1935, or any subsidiary thereof, or (2) any company if its status under such 
act or the applicability of any provision of the act to it is known by the em- 
ployee to be under consideration. 

H. No member or employee shall purchase any securities issued by any in- 
vestment company prima facie subject to the jurisdiction of the Commission 
under the provisions of the Investment Company Act of 1940. 

I. No member or employee shall purchase any security which to his knowledge 
is involved in any pending investigation by the Commission or in any proceed- 
ing before the Commission or to which the Commission is a party. 

J. No member or employee shall purchase any securities of any company which 
is in receivership or which is undergoing reorganization under section 77—B or 
chapter X of the Bankruptcy Act. 

K. The restrictions imposed in paragraphs F to J above do not apply to the 
exercise of a privilege to convert or exchange securities ; to the exercise of rights 
accruing unconditionally by virtue of ownership of other securities (as dis- 
tinguished from a contingent right to acquire securities not subscribed for by 
others) ; or to the acquisition and exercise of rights in order to round out 
fractional shares. 

L. Members and employees shall report every transaction in any security or 
commodity within 5 business days. (Reports submitted by employees in field 
offices must be placed in the mails within 5 days of the date of each transaction.) 
Other changes in holdings resulting from inheritance or from reclassifications, 
gifts, stock dividends or splitups, for example, shall be reported promptly. 
These reports shall be prepared on the official form provided for this purpose, 
copies of which may be procured from the Branch of Personnel (Form SE-P-3, 
revised). These reports shall be transmitted to the Director of Personnel. The 
envelope should be marked ‘‘Confidential—Securities Transactions.” 

M. At the time of taking the oath of office a new member or employee shall 
fill in the information required on Form SE-P-4, revised, relating to securities 
owned by him or his spouse or any trust or estate of which he is a trustee or: 
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and relatives who are partners or oflicers of securities firms, investment com- 
panies, investment advisers, or public utilities. 

N. This rule does not apply to personal notes, individual real estate mort- 
gages, U.S. Government securities, and securities issued by building and loan 
associations or cooperatives. 

©. Any member or employee who is a trustee or other fiduciary or a bene- 
ficiary of a trust or estate holding securities not exempted by paragraph N of 
rule 3 shall report the existence and nature of such trust or estate to the Di- 
rector of Personnel. The transactions of such trust or estate shall be sub- 
ject to all the provisions of rule 3 except in situations where the member or 
employee is solely a beneficiary and has no power to control, and does not in 
fact control or advise with respect to, the investments of the trust or estate, 
and except to the extent that the Commission shall otherwise direct in view of 
the circumstances of the particular case.° 

701.06 Rule 4. Action in cases of personal interest—Any employee assigned 
to work on any application, filing, or matter of a company in which he then owns 
any securities or has any personal interest or with which he has been employed 
or associated in the past shall immediately advise the division director or 
other office head or regional administrator of the fact. Division directors, 
other office heads and regional administrators are authorized to direct the re- 
porting employee to continue with the assignment in question where this appears 
in the interest of the Government, taking into account (a) the policy stated 
in rule 1 F and G, (0) the general desirability of avoiding situations that re- 
quire a question of conflict of interest to be resolved, (c) the extent the em- 
ployee’s activities will be supervised, and (d) the difficulty of assigning the mat- 
ter to some other employee. Where the employee in question is not relieved 
of the assignment, his written report concerning the nature of his interest shall 
pe forwarded to the Director of Personnel with a notation that he has been 
directed to continue the assignment together with such explanation, if any, as 
may seem appropriate. In the event that a division director or other office head 
or regional administrator deems that he has, himself, such personal interest 
in a transaction as may raise a question as to his disinterestedness, he may 
delegate his responsibility in the matter to a subordinate, but in that event shall 
submit a brief memorandum of the circumstances to the Director of Personnel. 

701.07 Rule 5 Negotiation for private employment.— 

(a) The provisions of rule 1C are deemed to preclude negotiation for private 
employment by an employee who is immediately engaged in representing the 
Commission in any matter in which the prospective employer is opposing counsel 
or person chiefly affected. With the approval of his superior or the Commis- 
sion an employee may be relieved of any assignment which, in the absence of 
such relief, might preclude such negotiation. 

(b) No employee shall undertake to act on behalf of the Commission in any 
capacity in a matter that, to his knowledge, affects even indirectly any person 
outside the Government with whom he is discussing or entertaining any pro- 
posal for future employment, except pursuant to the direction of the Commis- 
sion, his division director or other office head, or his regional administrator, as 
provided in rule 4. 

701.08 Rule 6. Practice by former members and employees of the Commission.— 

(a) No person shall appear in a representative capacity before the Commis- 
sion in a particular matter if such person, or one participating with him in the 
particular matter, personally considered it or gained personal knowledge of the 
facts thereof while he was a member or employee of the Commission. As used 
in this paragraph, a single investigation or formal proceeding, or both if they 
are related, shall be presumed to constitute a particular matter for at least 2 
years irrespective of changes in the issues. However, in cases of proceedings 
in which the issues change from time to time, such as proceedings involving 
compliance with section 11 of the Public Utility Holding Company Act, this 
paragraph shall not be construed as prohibiting appearance in such a proceeding, 
more than 2 years after ceasing to be a member or employee of the Commission, 
unless it appears to the Commission that there is such identity of particular 
issues or pertinent facts as to make it likely that confidential information, de- 
rived while a member or employee of the Commission, would have continuing 
relevance to the proceeding, so as to make the participation therein by the 


other fiduciary or beneficiary, and relating to accounts with securities firms, 





® Revised Apr. 1, 1959. 
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former member or employee of the Commission unethical or prejudicial to the 
interests of the Commission. 

(b) Any former member or employee of the Commission who, within 2 years 
after ceasing to be such, is employed or retained as the representative of any 
person outside the Government in any matter in which it is contemplated that 
he will appear before the Commission shall, within 10 days of such retainer or 
employment, or of the time when appearance before the Commission is first con- 
templated, file with the Secretary of the Commission a statement as to the nature 
thereof together with any desired explanation as to why it is deemed consistent 
with this rule. Employment of a recurrent character may be covered by a 
single comprehensive statement. Each such statement should include an ap 
propriate caption indicating that it is filed pursuant to this rule. The reporting 
requirements of this paragraph do not apply to communications incidental to 
court appearances in litigation involving the Commission. 

(c) As used in this rule, the term “appear before the Commission” means per- 
sonal appearance before or personal communication with the Commission or any 
member or employee thereof, in connection with any interpretation or matter of 
substance arising under the statutes administered by the Commission. As used 
in this rule, the term “representative” or “representative capacity” shall include 
not only the usual type of representation by an attorney, etc., but also represen- 
tation of a corporation in the capacity of an officer, director, or controlling stock- 
holder thereof. 

(d) Persons in doubt as to the applicability of this rule may apply for an ad- 
visory ruling of the Commission. 

701.09. Rule 7. Employees on leave of absence—The provisions of these rules 
relative to employees of the Commission are applicable to employees on leave 
with pay or on leave without pay other than extended military service. 

701.10 Rule 8. Violation and participation in violation of rules—Knowing par- 
ticipation in a violation of this regulation by persons not within the scope of the 
foregoing rules shall likewise be deemed improper conduct and in contravention 
of Commission rules. Departure from any of these rules without specific ap- 
proval may be cause for removal or for disqualification from appearing and prac- 
ticing before the Commission. 

701.11 Rule 9. Payment of taz obligations of employees.—Failure of an em- 
ployee to pay his just tax obligations (except where there exists a bona fide dis- 
pute as to the employee's liability therefor) may be a cause for removal or other 
disciplinary action. 

NOTES TO CONDUCT REGULATION 


701.05 L. “Form SE-P-3, revised, employee report of securities transactions, 
now consists of three parts: an original, an employee copy, and a division or 
office copy. When reporting a securities transaction, employees are requested to 
use the three parts and submit all copies to the Director of Personnel. The em- 
ployee copy will be date stamped and returned to the employee for his records. 
The division or office copy, without information as to number of shares and price, 
will be forwarded to the employee's division or office head, to assist him in con- 
nection with making case assignments,” (Memorandum of February 6, 1957, 
from A. K. Scheidenhelm, Executive Director, to all members of the staff.) 

701.05. O. “A number of situations have come to the attention of the Com- 
mission in which employees or their spouses have purchased securities for their 
minor children. Title to such securities frequently is held in the names of the 
children or in the names of the parent or parents as trustees, or custodians, or 
some similar designation. 

“To the extent that rule 3 O. of the regulation regarding conduct of members 
and employees and former members and employees of the Commission appears to 
grant a conditional exemption from the requirements of rule 3, the Commission 
has directed that rule 3 O. shall not apply to any situation in which an employee 
or his or her spouse holds title to securities as trustee or other fiduciary for his 
or her minor children. 

“The Commission has determined that all purchases by an employee or his or 
her spouse are subject to the restrictions and reporting requirements of rule 3 
notwithstanding that the securities are purchased for their minor children and 
irrespective of the manner in which title is taken.” (Memorandum of October 4, 
1957, from A. K. Scheidenhelm, Executive Director, to all members of the staff.) 

701.07 A. “The Commission has noted two recent instances in which em- 
ployees have advertised in New York papers for positions. In each case, eur- 
rent employment by the Commission was mentioned. 
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“The Commission does not wish to deny to any employee the right to advertise 
for a position, but considers it in bad taste and a source of possible embarrass- 
ment both to the Commission and the employee to reflect in the advertisement 
present employment with the Commission. This does not preclude a claim of 
general SEC experience or of special experience in a particular division.” (Of- 
fice Memorandum No. 154, dated July 29, 1947.) 

Mr. McDonatp. Mr. Chairman, these canons for the Commission- 
ers, do they carry any sanctions? Is there any sanction attached? 

Mr. Gapssy. No, we cannot impose sanctions upon ourselves. 

Mr. McDonatp. There is no sanction of any kind ? 

Mr. Gapssy. No. 

Mr. McDonautp. How about in the rules of conduct for the 
employees? 

Mr. Gapssy. Well, as far as the members are concerned there is no 
sanction. So far as employees or former employees, or former mem- 
bers are concerned, we bare naturally ways of dealing with them. 

Mr. McDonatp. There is a grievance procedure ? 

Mr. Gapspy. We may bring proceedings for disbarment—that is 
for revoking their privilege of practicing before us in the case of out- 
side persons. In the case of our employees, of course, we have our 
disciplinary proceeding. 

Mr. McDona.p. Well, now, in the event that an individual felt that 
the Commissioner was violating one of the canons, what road would 
be open to him for a remedy ? 

Mr. Gapssy. I suppose you could complain to the Commission, and 
the Commission would, I assume, have a certain power to criticize its 
own members. I don’t know of any further sanctions that could be 
imposed. I think possibly if it was serious enough, those members 
of the Commission which are not implicated might order a new hear- 
ing and perhaps disqualify the other Commissioner. 

Mr. MoDowatp. That is all I have, thank you. 

Mr. Gapssy. I might say we have never had such an occasion to 
contend with—hence some of my hesitation. 

Mr. Bo.ton-Smiru. Referring to page 8, Mr. Chairman, about 
disqualification, I believe that the witness for the Department of 
Justice spoke of disqualification from any relief which the agency 
might affirmatively grant. And if you or your General Counsel can 
suggest some language that might qualify the word “disqualifica- 
tion” so that you would not be worried for fear you would deny a 
constitutional right to a broker dealer before revoking his license, I 
am sure that would be received with interest. 

But it is quite a different problem, isn’t it ? 

Mr. Gapspy. Yes. We have very few favors to give. In fact, we 
have none. And so we are not in a position where a person, in very 
many cases, where a person comes to us and says, “Will you as a 
matter of favor do this for me?” 

Mr. Borron-Smiru. But what would you think of denying the 
effectiveness of a registration statement as the sanction for an im- 
proper ex parte communication ? 

r. Gapspy. There are very few times when such a question comes 
up in an adjudicatory proceeding. In fact, I do not think of any 
fime, except a stop order proceeding. And then he is already stopped. 

Mr. Botton-Smiru. But a stop order might be withdrawn. 

49968—60——21 











318 ADMINISTRATIVE PROCEDURE LEGISLATION 


Mr. Gapssy. Well, that would be for the benefit of the malefactor, 
not as a penalty. 

Mr. Botton-Smiru. That is right. But would you think it appro- 
priate to refuse the withdrawal of a stop order if the person had 
communicated ex parte in that hearing? 

Mr. Gapssy. I am afraid that would present constitutional ques- 
tions. 

Mr. Botton-Smiru. That is all, Mr. Chairman. 

Mr. Kennepy. Mr. Gadsby, I would like a little further informa- 
tion on the functions of the Commission which would be covered b 
S. 2374. You pointed out on page 9 of your statement that the bill 
implicitly recognizes that ex parte discussions have been treated differ- 
ently in quasi-judicial proceedings and quasi-legislative actions. 

Does the Commission have any quasi-legislative actions or rule- 
making proceedings which in the language of S. 2374 are subject to 
notice and opportunity for hearing and required by law to be based 
upon a hearing record ? 

Mr. Gapssy. Yes. Under the Public Utility Holding Company 
Act, we have a number of rulemaking powers that are required by law 
to be noticed for hearing. 

Mr. Kennepy. Then this bill would apply to those rulemaking 
functions ? 

Mr. Gapssy. Yes. 

Mr. Kennepy. Well, in the light of that, does your statement still 
stand that in the course of the adoption of any substantive rule you 
make every effort to give notice to and receive views from persons, 
but that your decision should not have to be based upon the record? 

Mr. Gapspy. Perhaps there is a little confusion here in nomencla- 
ture. 

Although the courts have held that many of our functions under the 
Public Utility Holding Act are rulemaking powers, nevertheless they 
are required to be held on notice and are decided on notice and after 
hearing. 

The usual matter that I was referring to in this connection are the 
rules of general application in connection with the 1933 act or the 
1934 act, or even in some cases the 1940 act, which are intended as 
guideposts for conduct within those acts rather than a determination 
of a specific issue concerning a specific person. 

Mr. Kennepy. One of the witnesses this morning stated that if this 
bill, S. 2374, became law, as a practical matter an agency—he was 
referring, of course, to his agency—would probably proceed under 
subparagraph 3 of section 2(a), and make all such rulemaking pro- 
ceedings subject to the standards of this act in order to avoid a difficult 
decision. If there is something in a particular rulemaking proceeding 
which might be said to touch on an adjudicatory situation, what would 
your position be? 

Mr. Gapsry. I think we could continue to act in the legislative field 
as we do now and receive comments from the public. We could pro- 
ceed intelligently by no other road. We most certainly cannot throw 
monkey wrenches into the rather delicate machinery of securities dis- 
tribution without knowing what we are doing, what the effect of the 
act is going to be. And that is the reason for our seeking the advice 
of the industry in connection with the rules of general application, 
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not that they are decisive, but simply that we may be sure as to the 
exact effect of what we propose to do. 

I might say, of course, the same applies to the public at large, 
and we welcome their views as well. 

Mr. Kennepy. That isall,thank you,Mr.Chairman. 

Senator Harr. You eo a rather restrained position with re- 
spect to title I of 600. That is the creation of a permanent office. Do 
I understand that it is fair to say that while you do not advocate this 
bill, you would oppose it only if that office had a veto power over a 
specificagencyruling? ; % 

Mr. Gapssy. Yes; I think so, Mr. Chairman. I think our position 
there is that we welcome any advice or any assistance with reference 
to our procedings. 

I think that a person who has not had the day-to-day experience 
with them cannot judge the effect that a rule might have as well as 
we can. And I think the eventual decision in substantive matters 
should most certainly be left with the agency. 

Senator Harr. The reason I raise that—we read occasionally now 
that agency heads are so surrounded by the trees that they miss the 
forest, and soon. And I wonder if one way to attempt to reduce some 
of the administrative problems for an agency head might not be to 
have as a permanent standing operation the equivalent of what you 
have dragged in on a one-shot assignment: two law-school professors 
engaged in this project. You comment on the fact that you went and 
sought some of those who were not engaged day to day in the problems 
and who under that definition would not be the best source of sug- 
gestions—not unless you recognize there is a desirable attribute to 
somebody who is not surrounded by the forest. 

Mr. Gapssy. I do not mean to leave the impression that we accepted 
all the recommendations of our friends from the law school. 

Senator Harr. I did not mean by my question to imply that you 
said that. 

Mr. Gapspy. We welcomed their independent review of our pro- 
cedures, and it was helpful. 

Senator Harr. Thank you very much. 

Mr. Gapssy. Thank you, sir. 

(The full statement of Mr. Gadsby is as follows :) 


STATEMENT OF Epwarp N. Gapspy, CHAIRMAN, SECURITIES AND EXCHANGE 
CoMMISSION 


Mr. Chairman and members of the committee, my name is Edward N. Gadsby. 
Iam from the Commonwealth of Massachusetts, and am Chairman of the Secu- 
rities and Exchange Commission. I am accompanied by certain of my fellow 
Commissioners and by members of the Commission’s staff. 

I am here in response to the chairman’s letter of October 26, 1959, requesting 
our comments on title I of S. 600 and on S. 2374. 

With your permission, I would like first to take up the provisions of S. 600. 
Title I of this bill creates an Office of Federal Administrative Practice. The 
purpose and functions of this Office are largely embodied in section 110, “Duties 
of the Director.” Briefly, and so far as they directly affect our agency, they are 
to study and make recommendations regarding the adequacy of procedures by 
which agencies carry out their rulemaking and adjudicatory functions. 

Our Commission has always attempted to utilize procedures which are fair to 
all parties and which operate efficiently, and it has its procedures under con- 
stant and critical study to this end. It is doubtless true that an office which 
would suggest to the various agencies procedures that have been found useful 
im other agencies in performing similar functions might serve a helpful purpose. 
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I might point out, for example, that we now have before us for consideration 
a proposed revision of our rules of practice which was formulated after extep- 
sive study by our staff and on the basis of suggestions by two law school 
professors whom we engaged on this project in the summer of 1958. 

We express no opinion as to whether there is any need to establish a new 
independent agency to administer the program outlined in the proposed statute 
on the ground that there is already extant an Office of Administrative Procedure 
in the Department of Justice, a matter which has already been the subject of 
testimony at the earlier hearings. However, regardless of where such an Office 
is lodged, we believe that it should be made perfectly clear that the proposed 
Office could not exercise any veto over the rulemaking power which has been 
delegated to independent agencies by Congress. Since the individual agencies 
are best informed as to the particular problems affecting both the agency and 
the public as they may arise under the statutes these agencies administer, we 
think it is very important to recognize that they are the best judges of the pro- 
cedures which will lead to the fairest and most efficient conduct of their respee- 
tive businesses. 

I would now like to turn to S. 2374. This bill is designed to prohibit certain 
off-the-record communications and to assure determinations on the record, 
We have always sympathized with this concept, and have attempted so to conduct 
our proceedings as to make them consistent with the purposes of this proposal. 
Probably the best evidence of our views in this regard is contained in our 
“Canons of Ethics for Commissioners.” With the committee’s permission, I 
should like to offer for the record a copy of these canons. Canon 9 is entitled 
“Ex Parte Communications” and provides: 

“Matters of a quasi-judicial nature should be determined by a member solely 
upon the record made in the proceeding and the arguments of the parties or 
their counsel properly made in the regular course of such proceedings. All 
communications by parties or their counsel to a member in a quasi-judicial pro- 
ceeding which are intended or calculated to influence action by the member should 
at once be made known by him to all parties concerned. A member should not 
at any time permit ex parte interviews, arguments, or communications designed 
to influence his action in such a matter.” 

By its terms, S. 2374 is properly limited (1) to the area of quasi-judicial 
action, that is, to proceedings looking to an order directed to a particular person, 
even though many of these may be “rulemaking” within the definition of the 
Administrative Procedure Act, and (2) to agency members and hearing officers, 
who have the responsibility of rendering quasi-judicial decisions. Hvowever, as 
I shall explain later, we believe the bill as it is presently drafted is too restrictive 
in this second aspect. In specifically excluding quasi-legislative action of an 
agency, the bill implicitly recognizes the essential difference between two princi- 
pal areas of administrative jurisdiction. We agree that a different set of 
ground rules is appropriate in dealing with the quasi-legislative activities of 
such a body. This is a matter upon which I shall also comment later. 

Some provisions are contained in the proposed bill which we think ought to 
be clarified and I shall take them up in turn. 

It appears that section 3, like sections 4 and 5, is intended to apply only after 
the proceeding has been noticed for hearing. This should be made perfectly 
clear by adding appropriate language in section 3. 

Furthermore, it should be noted that section 3, in its efforts to be inclusive, 
has inadvertently gone further than it intended. Thus, for example, as it is 
drafted, it makes it unlawful for a Commissioner to receive an ex parte com- 
munication. Under this wording, as liberally construed, a Commissioner would 
be engaging in conduct proscribed by section 3 if someone mailed him a letter 
merely inquiring as to the status of a case, even though the Commissioner had 
not invited and did not expect the letter. I recognize that section 3 contains no 
penalty provisions for violation of its proscriptions, the penalty provisions being 
in section 4 which requires disclosure by the Commissioner of communications 
received. At the same time, I think that it might be well to redraft the bill so 
that it does not declare to be unlawful matters over which a Commissioner has 
no control. 

Section 2(a) as presently worded would reqtire that all decisions be based 
“solely and exclusively upon the issues, pleadings, evidence, and contentions of 
record in the proceedings.” To the extent that this provision is intended to 

exclude ex parte influences, we are in complete agreement with it, and have 
invariably so conducted ourselves. However, the language I have quoted is to 
a certain extent ambiguous and unduly restrictive. An agency may, and ours 
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sometimes does, disagree as a matter of law or judgment with the contentions 
of both of the parties to a proceeding. Im these circumstances, the agency 
should be permitted to decide the matter without being limited by the contentions 
advanced. Similarly, an agency should have the authority in matters peculiarly 
within its expertise to express opinions which may even be at variance with 
the evidence of record. For example, in the field of accounting, where we have 
been given substantial authority by the Congress under the statutes we admin- 
ister, our agency ought not to be bound by the testimony in the record as to what 
should be proper accounting practice. Furthermore, it should be made clear 
that an agency may take official notice of facts which may not be of record, as 
a court may take judicial notice of certain facts. The parties are protected in 
such cases by our rules of practice since any participant in a proceeding has 
a right to file a petition for rehearing and to address himself to the matters 
officially noticed or matters in the Commission’s opinion which have not been 
argued. Although we view the language of section 2(a) as not intended to 
preclude these established practices, some clarification would seem to be desir- 
able. 

Sections 3, 4, and 5 of the bill apply only to agency members and hearing 
officers. We believe that, as these sections are drafted, they present some serious 
problems in this respect. To be consistent with the intention to prevent ex parte 
communications in any way influencing a quasi-judicial decision, the provisions 
of the bill should probably be extended to include any employee who assists in 
the decisional process. In our agency, for example, this would include the legal 
assistants to Commissioners and the staff of our Office of Opinion Writing. 
We assume, furthermore, that there is no intent to prohibit discussions between 
the Commissioners and such staff personnel, or between the Commission and 
staff trial personnel when the parties have consented to have such counsel assist 
the Commission in the preparation of its opinion. However, we believe that 
it would be advisable that this be expressly stated in the bill. To seal off the 
Commissioners from this appropriate assistance of its staff would unduly 
hamper the efficiency of the agency’s decisional process, and is unnecessary to 
achieve the purposes of the bill. 

Section 3 of the bill excludes from its prohibitions ex parte communications 
“in circumstances authorized by law.” This phrase is not defined, but presum- 
ably it embraces the area covered by the analogous exception in section 5(c) of 
the Administrative Procedure Act, dealing with ex parte communications with 
hearing officers. The Attorney General’s Manual on the Administrative Proce- 
dure Act, at page 55, states that the exemption would allow the hearing examiner 
to act without notice on such matters as requests for adjournments, continuances, 
and the filing of papers and that it would apparently permit an examiner to act 
ex parte on requests for subpenas. Since the present bill imposes criminal 
liabilities, it would appear desirable that some definition of the phrase “in 
circumstances authorized by law” be set forth, perhaps similar to that contained 
in the manual. 

Section 4 requires, inter alia, that the Commissioner or hearing officer prepare 
a “true summary” of an oral ex parte communication and to make it a matter 
of record in the public file of the agency. First, it is not clear whether this 
summary is to be placed in a public file or made a part of the record of the 
ease. If it is intended to mean the latter, then it would seem to be necessary 
to consider the prohibited communication in deciding the case, although the 
agency would presumably have the benefit of the adversary’s reply. This result 
seems rather anomalous and contrary to the intent of the bill, which is to dis- 
courage such communications and to prevent them from having any influence 
on the final decision. This would seem particularly true since the hearing 
official is specifically directed by section 3 not to “consider” such a co.:umunica- 
tion. Furthermore, such an interpretation would require the inclusion of such 
papers in the record on appeal and would place them before the court for its 
consideration, even though the agency may properly have ignored them com- 
pletely in arriving at its conclusion. 

Second, while we agree that ex parte communications should be disclosed 
to participants, we think that the requirement in the case of an oral communi- 
cation should be a summary reflecting the best recollection of the individual 
Commissioner. The standard now embodied in the bill, ie., “a true summary,” 
bears a connotation of extreme accuracy of recollection which appears to be 
unduly burdensome in the context of a criminal statute. 

The prohibition of section 5 is contingent upon the fact that an ex parte com- 
munication is made “with intent to influence the consideration or decision of a 
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proceeding.” From a viewpoint of enforcement, proof of the necessary intent 
would undoubtedly be very difficult to establish. This could be overcome by 
an absolute prohibition regardless of proof of motive or intent. In this copn- 
nection it may be noted that the requirements of the bill as they apply to Govern. 
ment officials is not coextensive with that imposed on others. While communi- 
cations made without intent to influence are excepted from the communications 
as the result of which a private person may be subjected to criminal penalties, 
an official must report these communications. 

Section 5(c) provides that a party’s use of an ex parte communication “shalj 
be good cause, in the agency’s discretion, for disqualification of such party.” 
The application of this provision to our administrative proceedings is not wholly 
clear. For example, under the Securities Exchange Act of 1934 we are authorized, 
where necessary in the public interest, to revoke the registration of a broker or 
dealer if he willfully violates the statute. If a broker respondent in a revocation 
proceeding makes an ex parte communication with a view to influencing the 
Commission, section 5(c) might be construed as intending to authorize the 
Commission to revoke the broker’s registration on the basis of the ex parte com- 
munication alone, and without regard to whether or not the broker has committed 
a willful violation. 

As I previously pointed out, the bill implicitly recognizes that ex parte 
discussions are to be treated differently in quasi-judicial proceedings and in 
quasi-legislative actions. Our canon 6 undertakes to delineate this distinction, 
Thus the canon provides in pertinent part: 

“In performing their judicial functions, members should avoid discussion of 
a matter with any person outside the agency while that matter is pending. In 
the performance of their rulemaking and administrative functions, a member 
has a duty to solicit the views of interested persons. Care must be taken by 
a member in his relationship with persons outside of the agency to separate 
the judicial and the rulemaking functions and to observe the liberties of dis- 
cussion respectively appropriate. Insofar as it is consistent with the dignity 
of his official position, he should maintain such contact with the persons who 
may be affected by his rulemaking functions as is necessary for him fully to 
understand their problems, but he should not accept unreasonable or lavish 
hospitality in so doing.” 

In the course of the adoption of any substantive rule, we make every effort 
to give notice to, and receive the views of, those persons who will be affected by 
its operation. Comments received as the result of this invitation are generally 
available to the public, unless the person submitting a statement requests confi- 
dential treatment. We are reluctant to give weight to comments so restricted 
unless good reason is shown. 

To restrict the solicitation of private communications in quasi-legislative 
functions would deprive our agency of the opportunity informally to discuss 
problems which might arise out of the proposed rules with members of the 
regulated industry and representatives of professional groups, such as bar asso- 
ciations and accounting societies. Such discussions ought not to be outlawed. 
We formulate rules upon the basis of our own expertise, which we are not 
inclined to view as infallible, and after consultation with the staff and with any- 
one else having an interest or having pertinent information to consider. Our 
ability to gather all relevant information and to consult with all interested 
persons in connection with such rulemaking should not be impaired, since this 
would interfere with the intelligent exercise of our quasi-legislative responsi- 
bilities. In these areas, our decision is not and ought not to be based exclusively 
upon the facts in a formal record but rather upon such record as may be 
desirable implemented by the knowledge of the Commission as an institution, 
however acquired. Since there are no adversary parties having a right to know 
of or to rebut all informational material, we consider that it would be highly 
undesirable to make a blanket restriction on off-the-record communications. 

I wish to thank you for the opportunity to offer these comments, and I shall 
be happy to answer any questions you may have. 


Senator Harr. Testifying for the Department of the Interior, 
George W. Abbott, Solicitor of the Department. 
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STATEMENT OF GEORGE W. ABBOTT, SOLICITOR, DEPARTMENT 
OF THE INTERIOR; ACCOMPANIED BY A. BRUCE WRIGHT, 
ASSISTANT SOLICITOR, ADMINISTRATIVE LAW, AND KENT P. 
KRATZ, SPECIAL ASSISTANT TO THE SOLICITOR 


Mr. Asporr. Thank you, Mr. Chairman. 

I think as indicated to your staff, I am accompanied by Messrs. 
Kratz, on my right, and Wright, as it happens, on my left. 

I would like, with your permission, Mr. Chairman, to read from 
the prepared statement submitted to the committee and at one or two 
points to interject some comments. 

I would say first, so that there will not be any confusion as to that 
“Solicitor” title, that it corresponds with the title of General Counsel 
in our other executive departments. 

The Solicitor is the principal legal adviser to the Secretary of the 
Interior and the chief law officer of the Department. He is respon- 
sible for and has supervision of all legal wali of the Department, and 
in addition to the legal work directly concerned with the departmental 
programs and activities, our office handles matters relating to torts and 
other claims, inventions by personnel of the Department, and appeals 
to the Secretary of the Interior in public land proceedings and Indian 
probate matters. 

The Board of Contract Appeals within the Office decides appeals 
under contracts made by the bureaus of the Department, and in 
carrying out my responsibilities, I am assisted by a deputy solicitor, a 
legislative counsel, five associate solicitors, and a staff of attorneys here 
in Washington. 

In the field are six regional solicitors, under whose supervision are 
field solicitors, attorneys and hearing examiners within their respec- 
tiveregions. The total complement of the Department of the Interior 
on paper is about 203 attorneys, exclusive of hearing examiners, and 
the actual strength will run about 185 to 190. 

With respect to the pending bills, title I of S. 600 would establish, 
as an independent agency, an Office of Federal Administrative Prac- 
tice under a Director, experienced and learned in the law, who shall 
be appointed by the President, subject to confirmation by the Senate, 
fora 10-year term. The Director would be charged with administer- 
ing the provisions of the bill. He would be assisted by an advisory 
committee, to be designated by him from among chief legal officers 
of agencies, agency members, and others, both from Government and 
private life, to advise him on his duties, which would include the 
study of agency procedures for determining rights, rulemaking and 
adjudication, rules of practice, the state of hearing dockets, and 
special studies as to delays and expense involved in the administra- 
tive process. All functions of the Administrator of General Serv- 
ices under the Federal Register Act would be transferred to the Office 
of Federal Administrative Practice. 

There has been, I believe, rather a widespread agreement over a 
period of years that such an office as is described in title I of the bill 
would serve a useful purpose. Both the President’s conference on Ad- 
ministrative Procedure in 1953 and the second Hoover Commission in 
1955 recommended the establishment of such an office. In fact, as the 
committee is probably aware, it was the recommendation of the 
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Hoover Commission that led the Attorney General in February of 
1957 to establish an Office of Administrative Procedure in the Depart- 
ment of Justice. The charter of that Office under the Attorney Gen- 
eral’s order was to— 

(a) carry on continuous studies of the adequacy of the proce- 
dures by which Federal departments and agencies determine the 
rights, duties, and privileges of persons ; 

(6) initiate cooperative effort among the departments and 
agencies and their respective bars to develop and adopt as far as 
practicable, uniform rules of practice and procedure ; 

(c) collect and publish facts and statistics concerning the pro- 
cedures of the departments and agencies ; 

(d) assist departments and agencies in the formulation and 
improvement of their administrative procedures. 

In reporting on S. 932 in the 85th Congress, a counterpart of S. 600, 
the Deputy Attorney General for the Department of Justice, said: 

At the time of creation of the Office of Administrative Procedure it was the 
view of this Department that the operation should be conducted on an experi- 
mental basis for such period of time as might be required to develop experience 
upon which might be based a more informed judgment as to its future usefulness 
and location within the Government. On the basis of operations to date, the 
Department is convinced that such an office does and can perform useful fune 
tions. However, the Department is not prepared at this time to recommend ag 
to the full extent of authority which the office should have, nor are we prepared 
to say that the Office should be divorced from the Department of Justice. 

Because of the creation of the Office of Administrative Procedure 
in the Department of Justice, the Bureau of the Budget in a report 
on S. 932 opposed the creation of a new and similar statutory agency. 
In these circumstances, while we are inclined in the Department of 
the Interior, to think that if all of the functions described in 8. 600 
are to be placed in a single office, such an office should be separate 
from any of the executive departments, we would point out that the 
Department of Interior, as a single agency, is, perhaps, not qualified 
to judge whether there should be an acceleration of the activities of the 
present Office of Administrative Procedure or whether that Office 
should be divorced from the Department of Justice as is proposed in 
title I of S. 600. 

In connection with S. 2374 perhaps I should state at the outset that, 
except for official notice, the record made at the hearing is the basis 
for decision in those proceedings in the Department of the Interior 
which are required by law to be based upon a hearing record. 

At this point in my prepared statement, I have cited the provisions 
in the Code of Federal Regulations relating to several of our major 
fields of activity which fall within the language which precedes it, 
And at this point, Mr. Chairman, I would like to read from one of 
those, which is found at section 221.99 of title 43 of the Code of Fed- 
eral Regulations. 


Basis of decisions and record: (a) The record of a hearing shall consist of 
transcript of or summary of testimony and exhibits together with all papers and 
requests filed in the hearing. (b) If a hearing has been held on an appeal pur- 
suant to instructions of the Director, his record shall be the sole basis for deci- 
sion insofar as the referred issues of fact are involved, except to the extent that 
official notice may be taken of a fact as provided in the section following. 


And I would like to read that following section in its proper 
context. 
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(c) Where a record has been held in a contest, the record made shall be the 
sole basis for decision, except to the extent that official notice may be taken of 
a fact as provided in the following section. In any case, under (d), no decision 
on appeal or in a contest shall be based upon any record, statement, file, or simi- 
lar document which is not open to inspection by the parties to the appeal or 
contest. 

The section which follows No. 221.100, and captioned, “Official 
Notice,” reads: 

Official notice may be taken of the contents of the tract books, the serial 
registrations, the approved plats of survey, and other public records of the 
Department of the Interior, and of any nature of which the courts may take 
judicial notice. Where a decision in a case in which a hearing has been held 
rests upon official notice of a material fact relating to an issue upon which the 
hearing was held, the decision will so state and will allow any party upon 
request to have an opportunity to show to the contrary. Such request must be 
filed and served within the time and in the manner prescribed in the decision, 
Where a decision or recommendation has rests upon such official notice and has 
afforded the parties an opportunity to show to the contrary, no further oppor- 
tunity to show to the contrary will be allowed. 

Senator Harr. From what were you reading? _ 

Mr. Apporr. I was reading, sir, from title 48, section 221.99 and the 
following section of the Code of Federal Regulations, which governs 
appeals and contests in public land matters. : ; 

Generally the record will consist of the transcript of testimony and 
exhibits, papers, and requests filed in the hearing. Official notice, 
under our rules, may be taken of the public records of the Department 
and of any matter of which a court may take judicial notice. 

Since one of the basic concepts of fair play applicable to an adver- 
sary proceeding is that the decision should rest on the record made, 
it is quite clear that ex parte pleas on the merits of a case are improper. 

At this point, I would like to read, with the chairman’s permission, 
from a legal dictionary definition of ex parte, and then return to the 
use of “ex parte” in the context of my statement. 

From Black’s Fourth Edition we find “ex parte” means— 
on one side only, by or for one party, done for, in behalf of, or on the application 
of one party only. 

Black, borrowing from Sweet’s Dictionary, then carries this addi- 
tional definition. 

In its primary sense, ex parte as applied to an application in a judicial pro- 
ceeding means that it is made by a person who is not a party to the proceeding, 
but who has an interest in the matter which entitles him to make the application. 
Reference is then made to bankruptcy proceedings as an example. 

I take it that in neither of the dual senses in which ex parte has 
been used in connection with your legislation do we find this so-called 
primary sense applying. 

I continue: 

“In its more usual sense, ex parte means that an application is made by one party 
to a proceeding in the absence of the other. Thus, an ex parte injunction is one 
granted without the opposite party having had notice of the application. It 
would not be called ex parte if he had proper notice of it and chose not to 
oppose it.” 

Returning, then, to the first of the three clauses I read, I think it is 
important, Mr. Chairman, that as your subcommittee proceeds, and 
to the extent the departments and agencies affected will participate 
in your consideration of such language as might finally be proposed, 











326 ADMINISTRATIVE PROCEDURE LEGISLATION 


that we know in each instance whether we are talking of a case where 
we have an “ex parte proceeding” which means that it is a proceedi 
“by or for one party”—this on the one hand—or, on the other hand, 
whether we are talking of an action taken where more than one party 
is involved or a representation is made where more than one party is 
involved in the absence of all of the parties to that proceeding. 

With that addition to some confusion semantically that may already 
exist on the record, I will continue. 

Senator Harr. I want to interrupt you right there, and either 
contribute to or diminish the confusion. Is not the target that all of 
us instinctively sense we are aiming at one which does not hinge upon 
whether it is a file which would bear one name or a multitude of 
names? Are we not concerned that whatever the file is, that either 
a party whose name is in the file or a friend of that party, or an enemy 
of that party, ought not to be making any representation to the author- 
ity which ultimately makes the decision, unless everyone involved 
knows it. Weare talking about the approach made ex parte, whether 
it is in a proceeding that Black would describe as primarily or sec- 
ondarily ex parte. 

Mr. Azsorr. I am sure that is the objective, Senator. And as we 
read S. 2374, its purpose is to preserve fair play in any instance by 
banning or at least compelling the disclosure of such ex parte pleas. 
The ex parte plea banned or prohibited would, of course, be directed 
to the particular class of proceedings that are embraced in the lan- 
guage. And I would like to proceed to comment on those and perhaps 
come back to the nomenclature, if you wish. 

S. 2374, we think, needs some clarification, and in regard to some 
comments made this morning, I would add my view that unless there 
is a fairly precise delineation of the types of proceedings to which 
the bill applies, compliance with the statute will be difficult. The need 
for clarity in this regard, as others before me have said, is the more 
important because the bill imposes a criminal penalty. 

In this connection, we think that the last sentence of subsection (a) 
of section 2 is not clear. This sentence provides: 

Such proceedings shall include (1) adjudications; (2) hearings of record 
which by law are made subject to the procedure governing adjudications; and 
(2) those hearing proceedings which by the agency’s notice of hearing are made 
subject to the standards of conduct of this act. 

“Such proceedings” would ordinarily seem to refer to “proceedings 
which are subject to notice and opportunity for hearing and required 
by law to be based upon a hearing record,” but such an interpretation 
as we read it would render item (3) meaningless. Is that sentence, 
then, intended to cover (1) those agency proceedings made by the 
agency’s notice of hearing subject to the standards of conduct of the 
bill although a hearing is not required by law, and (2) all adjudica- 
tions, whether or not a hearing is required by law? And what is the 
meaning of the words “hearings of record which by law are made 
subject to the procedure governing adjudications” ? 

The bill would appear to eliminate any consideration of per 
or officially noticed facts in reaching a decision in “hearing p 1- 
ings” covered by it. We take the position that administrative tri- 
bunals should be allowed to take judicial and official notice of facts. 
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Such a practice is allowed by the Administrative Procedure Act and 
is now being followed, as we view it, with desirable results. 

Senator Harr. I take it we can understand from that, that as far 
as your agency is concerned, and your experience with the agency, 
you have had no kickback by way of criticism that a decision, adju- 
dication, was made which either ought not to have taken notice of the 
fact or took notice of a fact which had a party to it been conscious of 
it that he would have disputed it. 

Mr. Assort. I know of none of my own personal knowledge, Sen- 
ator, in my tour of duty at the Department, and I think those would 
have come to my attention. 

We feel that the first two exceptions stated in subsection (b)— 
“agency actions which are administrative or executive in character” 
and “administrative rulings or interpretations not subject to notice 
and hearing”—will prove troublesome because of the general language 
in which they are couched. 

Moreover, it is not clear what, if any, consequence follows an agency’s 
failure to state in a notice of hearing, as required by subsection (c), 
that the proceeding in question is subject to subsection (a). Does 
such failure relieve the parties, hearing officers, or anyone else from 
res onsibility under the bill? Does it make a violation any less 
willful / 

With respect to the comments thus far, I would say, listening to the 
witnesses who have preceded me, I know all of these points have been 
touched on and discussed in some detail ahead of me. 

Section 3 makes receipt by an agency member or hearing officer of 
an ex parte communication illegal, even though such member or officer 
had no control over its receipt. We suggest that such a provision is 
not a desirable one, although there is no penalty for violating this 
section. As presently drafted, section 3 might call in question the 
use of staff by the officer who makes a decision. We suggest that this 
section speak more clearly on this point and that sections 3 and 5 
should clearly cover such staff members. 

Section 4 provides a penalty for “receiving” a prohibited commu- 
nication and failing to make the required disclosure after the pro- 
ceeding has been “noticed for hearing,” but no penalty is provided for 

rmitting, entertaining, or considering a prohibited communication. 
ft would seem that either a penalty should be provided or the practice 
should not be declared illegal. 

Furthermore, this section is not applicable until a proceeding is 
“* * * noticed for hearing.” The prohibitions of section 3, on the 
other hand, appear to be applicable even before such notice is issued, 
but how far before is not made clear. That is, at what state. More- 
over, the phrase “noticed for hearing,” as used here and elsewhere in 
the bill, is not defined. 

Finally, in section 5 it is not clear whether the phrase “disquali- 
fication of such party” appearing in subsection (c) would permit an 
agency to enter a decision on the merits against such party in the 
particular proceeding involved. 

We appreciate the opportunity to present our preliminary thinking 
on these bills. We feel that the discussions of the bills at these hear- 
ings will enable the Department of the Interior, and perhaps other 
agencies, to reach a more informed judgment on these measures, which 
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ean later be put before the committee in a somewhat more formal 
manner. 

Senator Harr. Mr. Abbott, thank you very much for your state- 
ment, which does go to a specific drafting problem. And in that 
sense it will enable us to test not alone the feasibility of the legislative 
approach but determine whether there are absolute inconsistencies, 
even assuming the goals are desirable. 

I have no specific questions. 

You have served on two sides of these three legs of the triangle— 
the legislative and the executive. You were on the receiving end in 
a congressional committee of some of this type problem. 

I do not read any place in your testimony anything that approaches 
a flat statement that a statutory enactment aimed at the elimination 
of ex parte approaches is unworkable or undesirable. 

Mr. Aszorr. There is no such statement, Senator, and I would hope 
that would not be drawn from our departmental statement. 

Senator Harr. I am not. 

Mr. Assorr. Your observation—I did serve for two and a half 
Congresses as a chief counsel of a House committee. It happens to be 
the parent committee, on the House side, of our Department. During 
that period, I served 48 Members of Congress, Delegates, or Resident 
Commissioners in the House of Representatives, and of these, by my 
most recent count, some 31 are still serving in the House, 3 are now 
Members of the Senate, and 12 are no longer, some involuntarily and 
some voluntarily, in the Congress, and 2, I believe, are deceased. So 
that I suppose I have seen the legislative branch at work on some 
of these administrative matters, administrative procedural matters, 
in the past 2 years from the executive department standpoint. 

The objective which I believe all of us agree on can only be ac- 
complished in a meaningful manner, I suppose, just as is the case with 
the basic act, if clear nomenclature can be adapted to that objective. 

We, in a little informal discussion with some of your staff people—I 
told them that in listening to the use of such phrases as “adjudica- 
tion,” of “rulemaking,” of “quasi-legislative action,” “semiadminis- 
trative action,” “informal adjudication,” “quasi-formal adjudicatory” 
matters, we get into limbo-land, I think, very quickly, and the ap- 
plicable definition probably comes from the last person to whom we 
talk or perhaps the last intermediate court whose decision we read. 
And the legislative branch would have its problems in this bill, where 
a criminal provision is indicated, to make certain that either by the 
device of heading it with definitions already found in the Administra- 
tive Procedure Act, or supplementing those Administrative Procedure 
Act definitions, we find a way to make meaningful and precise that 
which would follow the definition section. 

Senator Harr. Now, in addition to leaving unresolved some of these 
questions you have given us, and in the light of that fact, we would wel- 
come some tentative answers to some of the questions, too, as we go 
along, if you happen to come upon a definition that resolves some of 
the confusion. If you do, please send it in. 

Mr. Ansorr. We would be happy to do that. 

TI wanted to point to two other phases of our activity in the event 
there are any further questions. 
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On April 12, 1958, there was put into final effect in the Department 
of the Interior, and it appears at section 303.2.1 of the Departmental 
Manual, part 303 of our Federal Register documents this policy state- 
ment regarding the issuance of the notices of proposed rulemaking: 

It is the policy of the Department to give the public an opportunity 
to comment before the adoption of rules and regulations which are to be pub- 
lished in the Federal Register, although such action may not be required by 
the Administrative Procedure Act. Accordingly, notices of proposed rule- 
making must be issued before regulations are officially adopted, unless such 
procedure is clearly impracticable, contrary to the public interest, or unnecessary. 
And you gentlemen will recognize that the language “impracticable, 
contrary to the public interest, or unnecessary,” is the language of 
the Administrative Procedure Act. 

The balance of the policy statement reads, “If there is any doubt 
as to whether notice of proposed rulemaking is required,” under this 
statement, “a notice of proposed rulemaking should be published.” 

We have abided by that to the point, I am informed, where we are 
at times told we overdo it. 

That policy statement, tied together with what we think is the 
matching safeguard in our contest or adversary proceeding matters, 
we think, leaves us far ahead of where the Department was in 1941 
when the Attorney General’s Committee reported, and ahead of where 
the Department was at each of several important steps that have been 
taken since 1941 on a rather continuing basis. 

Finally, we published as proposed rulemaking, on September 9, 
ee at 24 Federal Register 7406, the following regarding a proposed 
rule: 


Petition respecting a rule. Any interested person may petition in accord- 
ance with the provisions of subsection D of section 4 of the Administrative 
Procedure Act cited for the issuance, amendment, or repeal of a rule. The 
petition shall be addressed to the Secretary of the Interior, Washington 25, D.C. 
It shall identify the rule for which modification or repeal is requested, or shall 
provide the text of a proposed rule or amendment, and shall set forth reasons in 
support of the petition. The petition will be given prompt consideration and 
the petitioner will be notified promptly of action taken. 

Senator Harr. You would be familiar with this problem. Without 
using one of the labels that may serve to confuse us, a matter is before 
one of these executive agencies, and the question of reliability or char- 
acter or reputation of some individual is an important element in the 
agency’s decision. That, I take it, happens lots of times, whether it 
is adjudicatory or quasi-this or semi-that. And a party not of record 
communicates to the agency head his opinion with respect to the 
character of the person in question. It can be done by phone, it may 

done in conversation, a social affair, or it may be done by a letter. 

What do you think should be done about that? Assuming there 
was not any S. 2374 in front of us, what should you do if you were the 
fellow responsible for the decision and you were told that in my 
judgment Joe Potatoes is an outstanding citizen, wholly reliable. It 
isn’t on the record. Do you forget about it; pretend you did not hear 
it; make your decision and insist to all the world that you paid no 
attention ; that you heard it but you were not influenced. 

This is really basic to our problem. How can we wrestle with this? 

Mr. Ansorr. Well, are you thinking of the situation, Senator, 


where there would be more than one party seeking or would you not 
limit it to that? 
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Senator Harr. Maybe it affects only Joe Potatoes, or it may affect 
Joe and five competitors, each seeking the same license. 

Mr. Assorr. Well, in asking one of our busiest agencies of the 17 
or so agencies and offices in the 50,000-person Department what their 
workload was, I find that it is currently running in the Bureau of 
Land Management about 175,000 applications a year. These are 
applications for the right to use, enter, go upon the public lands of 
the United States or other property, such as Outer Continental 
Skelf—which is administratively under the jurisdiction of the De- 
partment—or to remove from that property some resource or to use 
one of the associated resources. 

In a vast percentage of those cases, of course, from beginning to 
final disposition, there is only one party. The United States, through 
the Secretary of the Interior, and those to whom he has delegated such 
responsibilities, stands there representing the public. And provision 
is made in our procedures, of course, for protests against issuance of 
an application, with the protestant not claiming that he is entitled in 
many instances to have it so issued to him, or some third party. 

I can tell you how a very recent matter, I believe, just such as the 
one you described, was handled, without referring to the particular 
parties. It isstill rather a live matter. 

Senator Harr. I should interrupt here. I had nothing specific in 
mind. It occurred to me that you might be as good a source as any 
to get a reaction to this thing that bothers me. 

Mr. Assorr. Well, Senator, if it were left purely hypothetical, I 
would dismiss it by saying, “You know, Senator, that we would do 
the right thing.” I would rather take an actual case and tell you how 
it was handled. 

Among other statutes which bring into play decision by the Secre- 
tary, or his delegate, is a statute which provides that individuals or 
entities may acquire pipeline rights-of-way over the public lands. An 
application for such a right-of-way was filed and notice of the fact 
of filing published. There was received by the responsible adminis- 
trative office a letter in the form of a protest. Under the statute, the 
Director of the Bureau of Land Management, or someone for him, 
must determine that if the pipeline right-of-way permit issues, the 
permitee will either enter into a stipulation to conduct himself as a 
common carrier, or will fall within the provisions of the Natural Gas 
Act, or will be subject to the regulation of a State utility commission 
or its counterpart. 

The applicant in this instance entered into a stipulation, and prior 
to issuance of a permit based on that stipulation, which would meet 
one of the three conditions, this letter of protest was received. 

In essence, the protest asserted that notwithstanding the execution 
of the stipulation by the applicant, the applicant had appeared before 
a State agency in California and, from the hearing record it could 
be deduced that the applicant did not consider the stipulation to be 
a binding one; thus, if the assertion or the interpretation placed on 
the record by the protestant were to be taken literally, it would mean 
that the stipulation was meaningless and that the applicant, after the 
permit had issued, would neither be subject to the stipulation nor 
would they be subject to the Natural Gas Act nor would they be sub- 
ject to regulation by the California State public utilities commission. 
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The Bureau of land Management, having this advice, the Director 
himself was queried by the responsible BLM official in California, and 
was instructed to require the applicant within 30 days to show evidence 
that they had filed with the California Public Utilities Commission or, 
failing that, that the permit application would be rejected. 

This was somewhat upsetting to the applicant. 

I was satisfied when the matter was brought to my office that the 
applicant had not been apprised of the contents of the letter alleging 
that in another forum, where we do not participate, that the applicant 
would not deem himself bound by the stipulation. 

After conferring with my superior, at the time the Acting Secretary, 
the Acting Secretary issued instructions that the initial decison, from 
whch an appeal could be taken—the file on it—would be returned to 
the field with instructions that it be referred to a hearing examiner, 
that notice be published to afford all interested parties an oppor- 
tunity to comment in writing or to appear in person on the application, 
and at my last reading of it that is where the matter rested. 

But here was an instance where a third party, not claiming or 
indicating any interest in enjoying the same privilege which would 
have passed to the primary party, had, as is a citizen’s duty, perhaps, 
brought to the attenton of the Department some basis for rejecting the 
application, and a rather serious assertion, but not within the record, 
a procedure which would not afford someone who had to make a 
decision the benefit of the views of all interested parties in a single 
record. 

This is a long answer, perhaps, Mr. Chairman, to a short question. 
But there, I suppose, it goes to the discretion and judgment and sense 
of responsibility of the people involved. 

These are ex parte matters in the first definition that I gave you, a 
single party. I was not filibustering, sir. 

enator Hart. No. The question does not really permit of a very 
easy answer, unless you can find a bill that represents the judgment 
in the moral sense that will be applied uniformly by all agencies, and 
and then you do not have to scratch your head and figure out how 
you really ought to proceed in such a case. Thank you very much. 

Mr. McDonatp. Mr. Abbott, is there any question in your mind 
about the meaning of “ex parte” as it is contained in this bill where 
it appears one, two, or three times—three times, I believe? Do you 
have any semantic problem with “ex parte” as it is used in this bill? 

Mr. Assotr. My problem, Mr. McDonald, has not been so much the 
use of “ex parte” in this bill as the use of “ex parte” in the ABA News- 
letter, in some of the discussion on the Senate floor regarding the 
proposed legislation, and in discussion in connection with the bill— 
including some of the record that all of us are making here—that 
will require, I believe, a tying together at the tail end of what I think 
= etege reader will indeed read into the use of “ex parte” as it now 

nds. 

_ But what I am saying is “ex parte representation” taken by itself 
is not only not to be stricken down, having in mind the one definition, 
but there could be no administration without “ex parte representa- 


tion” in the application situation which I cited. From beginning to 
end it may well be ex parte. 
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Mr. McDonatp. We are immediately considering this particular 
bill, and it does not give you any difficulty as it is contained in the 
context of the bill, or does it? Certainly we know there are ex parte 
proceedings that are perfectly proper and valid. We are not talking 
about that. 

Mr. Assorr. Well, again, Mr. McDonald, I am not as troubled by 
“ex parte” where it is used in the calendar version of S. 2374 as the 
design which will go on the whole fabric, the bill, the legislative his- 
tory, the debate, the committee report, and so on—all of which will 
be available at a time when you try to invoke a criminal penalty—and 
I again would think that some thought might be given to definitions, 

Mr. McDonatpv. You mean defining the terms in the bill—— 

Mr. Apporr. Yes, sir. 

Mr. McDonatp (continuing). Prior to— 

Mr. Asporr. “Ex parte” could very easily be tied to the class of pro- 
ceedings which is delimited, really, in section 2. 

Mr. McDonatp. Going back, if I may, to your prepared statement 
on page 3, you quote from the “Attorney General’s or the Department 
of Justice’s comments on S. 932 “which was a counterpart of §, 
600 in the 85th Congress, and apparently considering that quotation 
you come to a conclusion that the Department of Interior as a single 
agency is, perhaps, not qualified to judge whether there should be an 
acceleration of the activities of the present office, and so forth. 

Do I take it that your conclusion is based somewhat on the Depart- 
ment of Justice’s comment ? 

Mr. Assorr. Well, I think our conclusion was designed to recognize 
the existence of this office, the relative short life it has had, and in 
that connection express this thought: We, of course, can see it only 
from the perspective of our Department and not the many, many 
other agencies who are or might on an expanded basis be further af- 
fected by the activities of the Office of Administrative Procedure in 
the Department of Justice. 

Mr. McDonaxp. I am asking it for a particular purpose, because I 
want the record to show what our transcript of prior hearings shows 
the spokesman for the Department to have said. 

If I may, Mr. Chairman, may I read from the former transcript 
into the record? This is a question by Senator Carroll, and this is on 
page 373 of the transcript of the hearings back in July of this year, 
July 23, to be exact. The witness was Mr Cushman, who was then 
the Director of the Office of Administrative Procedure in the De- 
partment of Justice: 


Senator Carrot. Therefore, it is safe to say that he approves the provisions 
of title I of S. 600, rather than the present system? 


He is referring to the Attorney General. 


Mr. CUSHMAN. I am not sure he has quite gone that far. As I tried to indi- 
eate, I think his position essentially is that he owns the present office because it 
is just sort of logically wound up in his department as a kind of “where else 
do you put it” proposition; there is a good place, let’s put it there. 

Senator CarroLL, Now, if I can define that, it isn’t that he is opposed to the 
substance, but you are not quite willing to recommend that it be separated from 
the Department of Justice? 

Mr. CUSHMAN. No, I would not say that. I say if you create such an office as 
S. 600, I think there is general agreement down the line that it ought not to be 
in the Department of Justice. I think it is clear from the statements of Mr. 
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Rankin,and Mr. Brownell that at such time as such legislation is enacted it 
ought to be independent from the Department of Justice. As was pointed out 
this morning, we have administrative procedures within the Department. More 
than that, we have, as you know, responsibility for litigation. I think there 
isn’t any difference of view on that point, that if you create an office such as 
s, 600, then I think it is axiomatic that it ought to be outside of the Department 
of Justice. 

I note that you did say, going back to page 3 of your statement, and 
I am quoting you now, “That in the circumstances while we are 
inclined to think that if all of the functions described in S. 600 are to 
be placed in a single office, such an office should be separate from 
any of the executive departments,” and then you go on with your 
conclusion. 

Now, in view of what I just read of Mr. Cushman’s statement as the 
then director in the Department of Justice, would you be prepared at 
this time to elaborate on what you have said on pages 3 and 4? 

Mr. Assorr. Well, we think that it is important, Mr. McDonald, 
that there seems to be basic agreement that there is a need for the per- 
formance of the functions—whether in Justice or outside Justice— 
in some centralized unit, and under the direction of a person trained 
in the law. 

It could be argued that within the executive branch the creation of 
this Office of Administrative Procedure was a recognition of that de- 
sirable principle, that is, the centralized unit. Going on from there, 
and, I am sure, sharing the views of the Solicitor General, Mr. Ran- 
kin, and the witness, we, too, believe that there are cogent reasons why 
those functions might be administered more effectively by an inde- 
pendent agency whose sole function and concern would be problems 
of legal services and procedures on a governmentwide basis, for at 
least one of the reasons stated, and that is that the Department of 
Justice itself has very substantial functions in that area. The ques- 
tion would be, and I take it Justice was asking on the record there: 
“But who will judge our procedures?” and I think that is a very 
healthy attitude. 

Mr. McDonatp. That is all [have. Thank you, Mr. Chairman. 

Senator Harr. Mr. Bolton-Smith ? 

Mr. Botron-Smiru. Mr. Abbott, if you will think back to your 
illustration about the pipeline applicant, that was an ex parte pro- 
ceeding, was it not? 

Mr. Azsorr. Yes, sir; ina single party application matter. 

Mr. Bouron-Smiru. Even though you considered that the Depart- 
ment of Interior represented the public? 

Mr. Aznpzorr. Yes. 

Mr. Botron-Smirn. Now, in that ex parte proceeding the Depart- 
ment official received an ex parte communication from a third party; 
right ? 

Mr. Asporr. Yes. He received a communication through channels 
provided in our regulations that * * * any citizen having an interest 
in any matter pending before the Department may, and so on. 

Mr. Botron-Smirx. And it was your opinion that that ex parte 
communication should be not only placed on the record but should 
really give the original applicant an opportunity for a hearing? 

Mr. Assorr. A hearing or certainly an opportunity to rebut, to 
answer, to reply to, to expand upon. May I say this: in discussing— 
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after our decision had been made—in discussing this matter with 
people in the Bureau, they told me they had felt, since there was a 
timetable involved, that this could as effectively be done as proposed, 
that there was nothing final about this first of a three-stage determi- 
nation; that this could as well be done in the Washington office, in 
effect, as it could be in the field. 

I want to add that one of the factors in returning it to the field with 
instructions to refer it to a hearing examiner was that the parties in- 
volved—and it turned out there were many because of the basic issues 
raised—were most of them situate in the California area. 

Mr. Bortron-Smiru. In an ex parte proceeding even an ex parte com- 
munication was put on the record, and that was thought to be the 
way to do it. 

Now, there is so much agreement as to what ought to be done in 
situations like this, why do you think it is so difficult to describe in 
statutory language what should be done? 

Mr. Axsorr. Well, you are asking the quesion which was asked by 
Senator Hart of the previous witness in his desire to open the door, 
an argument that you cannot find a key to do so. 

I would say, and only semifacetiously, that where you people on 
the staff, or where members who are lawyers, or where departments who 
have lawyers, are asked to look at someone else’s language, language 
which came from a committee of the American Bar Association com- 
posed exclusively of lawyers—there is not going to be ready agreement 
on language; and it is not pride of authorship, it is that rare oppor- 
tunity to pick on someone else’s phraseology rather than being required 
to come up with your own. 

I think that the response of Chairman Gadsby, perhaps, put it in 
a perspective that I had not quite settled on. 

You have an almost universal reaction that this is desirable; that 
is, that you limit to the extent humanly possible the nonpublic repre- 
sentation in matters certainly affecting the public interest. 

It is not unlike, I suppose the task that was undertaken, what, 20 
years ago, when it was decided that it was time that we have an 
Administrative Procedure Act. The record there is filled with com- 
ments and discussions and suggestions regarding language, and at 
times there were people who said that you cannot find the language. 

Language was found, and we find, of course, that there had to be 
compromises of views because it was not just form but it was, indeed, 
substance. 

I think there is no real quarrel on the substance of what is proposed 
here, and I think you are ever so much more fortunate that witnesses 
are quarreling about the form than you are of the substance. 

I think you have agreement on the substance. I take it that the 
American Bar Association felt they should limit their initial effort 
or total effort, if that is what it was to be—they should limit their effort 
to adversary record procedings. This seems to be reflected in the bill 
suggested. 

I think all of us could agree, and the gentleman who preceeded me 
was touching not just on adversary proceedings but matters which 
might not be, that there should be just as much objection to improper 
influence in an ex parte—that is, single party application matter—as 
there should be in an adversary proceeding which happens to require 
the making of a record, a hearing, and so on. 
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Mr. Boiron-Smiru. As to the question of official notice, do you 
know of any specific statute which authorizes a court to take judicial 
notice in a court case before it, or is that a matter of judicial tradition ? 

Mr. Assorr. My memory is hazy, but I believe the Rules of Civil 
Procedure, the Federal Rules of Civil Procedure, provide specifically 
for that. 

Mr. Bouron-SmirH. So you would suggest that in this bill there 
be some similar reference to judicial notice? 

Mr. Assorr. I would think that because we do not have so ready 
access to the language which would make it clear that you would 
have to devise—as we did in our regulations, for example—some clear 
reference to the fact that matters may be judicially noticed and, per- 
haps, from a procedural standpoint I am sure you would agree that 
the opportunity of the affected parties to comment or argue on that 
judicial notice. wei 

It is not just the fact that we “judicially notice,” but that some may 
disagree with what we think we see when we notice, and there should 
be an opportunity to see if we have seen it through the same eyes as 
affected parties might. 

Mr. Botron-SmiruH. Do you think a similar result could be obtained 
by omitting the first sentence of section 2 of S. 2374 so as to leave 
the Administrative Procedure Act provision unaffected ? 

Mr. Assorr. To eliminate—excuse me, what was that ? 

Mr. Boutton-Smiru. To eliminate the first sentence of section 2: 

In agency hearing proceedings which are subject to notice an opportunity for 
hearing and required by law to be based upon a hearing record, the agency’s 
determination and decision shall be based solely and exclusively upon the issues, 
pleadings, evidence, and contentions of record in the proceedings. 

Mr. Axsorr. I would think that consideration might be given to 
leaving that language as it is, and adding, following the word “pro- 
ceedings” on line 10 “except as provided in subsection (b) hereafter,” 
and there make your qualification for judicial notice, because striking 
the whole sentence would throw out what I think is a rather im- 
portant delimiting phrase, “in agency hearing proceedings which are 
subjected to notice and opportunity,” and so on. 

Mr. Bouron-Smiru. Now, briefly as to communications of experts 
within the Department, is there not a clear distinction between a legal 
clerk to a judge and a legal assistant to a Commissioner talking ex 
parte with him, and a factual expert like an engineer or an economist 
occupying a similar relationship to a deciding officer ? 

Mr. Aszorr. Well, I do not know that it is a clear distinction if you 
come at the relationship from the standpoint of the tools which the 
decider, the deciding officer, ought to be entitled to have. 

I am not, of course, too familiar with some of the independent 
agencies’ operations. 

But I can believe, for example, that in connection with our rela- 
tionship with the Federal Power Commission that even after argu- 
ments are submitted, arguments which can become very technical in 
natural gas matters and in hydroelectric project licensing matters, I 
assume that the Commissioners are as much in need of the technical, 
the interpretative assistance as they are the legal assistance. 

I think we can agree that they ought to have the legal assistance, 
and thus they have Commission counsel, and I think it is a very short 
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step from there to establish that they undoubtedly need the technical 
assistance. 

Mr. Bouton-Smiru. I had in mind the considerable protest among 
lawyers to the judge’s appointing an economist as his law clerk to 
consider a very complicated antitrust proceeding, although the judge 
undoubtedly needs advice of that sort. 

That is all, Mr. Chairman. 

Mr. Aspzorr. I take it you sustain my premise then with that ex- 
ample? 

Mr. Bouton-Smiru. I was not passing on that. I was asking the 
question. 

Senator Harr. Mr. Kennedy ? 

Mr. Kennepy. Thank you, Senator. 

Mr. Abbott, it was suggested in testimony this morning that S. 2374 
might contain a different definition of the record upon which a deci- 
sion should be based than the definition in the Administrative Pro- 
cedure Act. 

Do you think that the two definitions should be made the same? 

Mr. Assorr. Well, Mr. Kennedy, as I recall, and I may be talking 
to a different observation than you are, I think there is some difficulty 
with the clause “required by law to be based upon a hearing record.” 

One of the gentlemen up here this morning, in commenting on that, 
I think, made it clear that “by law” is meant constitutionally, or by 
judicial decision, or by enactment of Congress. 

If, again, you followed the Abbottese theory, you might wind up 
defining what you mean by “law,” and there would not be any room 
for doubt on this point in your bill. 

Mr. Kennepy. On that I was going to ask you 

Mr. Asszorr. It appears you intend to embrace due process, and I 
am sure the intention is such, and it has been so treated recently in 
an important decision in our Department. By bringing into play 
constitutional due process provisions in a mining claim matter—on 
a question that had not been raised apparently during the first 75 or 
80 years of operation of the general mining law—we found the pro- 
ceedings relating to determinations on an application for mining 
patents brought into the Administrative Procedure Act provisions 
relating to hearings of record and, thus, just as effectively so as though 
Congress had said in the first instance in processsing applications for 
a patent on mining claims that—“such proceeding shall be subject to 
notice and opportunity for hearing, and so on. 

Mr. Kennepy. I would like to ask you also what you meant by the 
phrase “required by law,” as you used it in your statement. It ap- 
pears, for example, on pages 4 and 6. Did you mean “by statute” or 
the more general use of the term ? 

Mr. Assorr. We mean both, Mr. Kennedy, and we have cited there 
four; yes, four Code of Federal Regulation provisions. The first 
two cited relate to Indian probate, and to grazing, and are statutory. 

The determinations in the second two are by reason of the nature 
of the right or interest involved, but still “by law.” 

Mr. Kennepy. That is all I have. 

Senator Harr. Perhaps Mr. Kennedy’s question raised one point 


that remains not clear for me, and if so I apologize; I missed the 
response. 
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You mentioned the pipeline instance of the use of public lands, 
and earlier I think you said that there are thousands of applications 
pending for various uses of public lands. Did I understand that 
correct 

Mr. Assorr. Yes, sir; applications dealing with entry, appropria- 
tion, or use of the public lands or of their associated resources. 

Senator Harr. How does the Department process those appli- 
cations ? 

Mr. Ansorr. Well, there the applications in question are pursuant 
to a great number of land entry or land use laws, so that one would 
have to settle on a particular type of application. 

Senator Harr. I was reminded of it by your very interesting dis- 
cussion about definitions, and what is the definition by practice that 
the agency puts on these things 

Mr. Asporr. The definition by practice of 

Senator Harr. The agency in processing these cases regarded in 
Black’s first category of ex parte proceedings. And then even in my 
brief tour here, I have discovered that people are interested in public 
Jands in Michigan, and I am expected to testify to their fine character 
all the time, preferably by phone. 

Now, how do you dothat? What happens? 

Mr. Azsorr. Well, before patent issues in any case, that is before 
the United States finally passes title, there will be publication of an 
application for final patent, I believe without exception, and in that 
instance interested parties or any interested party, is afforded an 
opportunity to comment on, or to challenge, the issuance of that 
patent. : 

The State of Michigan, I believe, still does have some public lands. 
You, with some of the other Great Lakes States, have had some prob- 
lems tied to receding shorelines in the lake areas up there. 

I had in mind also that the bulk of, I suppose the bulk of, the land 
management filings in recent months have been oil and gas lease 
applications. 

This, of course, is not looking to final fee title in the applicant. It 
is looking to entry on the land for purpose of exploring for, develop- 
ing, and exploiting oil and gas, and so long as it is produced in paying 
quantities, and subject to meeting rental and royalty requirements, 
extracting it for private use. 

Senator Harr. Well, in a matter like that, if some sections or some 
parcel of land were sought by Mr. A for exploration and develop- 
ment, Mr. B may have been dormant, but he knew if A was about to 
get that land or seeking it, he would like to express opposition to A’s 
entry; now, is there machinery in the Department, at least in theory, 
that puts B on notice that A is making inquiry ? 

Mr. Apporr. I was just confirming what my understanding of that 
was, Senator. Where an oil and gas lease application is filed—and 
we are assuming a noncompetitive lease, because the procedure is en- 
tirely different where competitive leasing is required—the notice 
would be a public record notice in this form. 

A lease offer or lease application is received in the appropriate land 
office. When it is determined by the recipient land officer that it is in 
order and conforms to statute he will relate it to the land sought to 
be leased, determine whether there are outstanding interests in that 
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land under Federal law which would defeat issuance of the lease, or 
whether there has been some classification by the Secretary of the In- 
terior, or whether the lands are otherwise reserved, and so on, that 
would defeat its issuance, and the lease application, the fact of lease 
application, is noted on the tract books. 

The interested parties, and they do this, examine those tract books 
rather regularly, and will, you will find, have challenges issued to, 
or challenges received to, the issuance of such a lease. 

Senator Harr. Does the character, fiscal or personal, of the appli- 
cant have any bearing upon the action taken by the Department? 

Mr. Assorr. In the instance cited, no. If he qualifies by citizen- 
ship, by age, I believe, and if he is not already holding lease or option 
interest in excess or equal to the maximum permitted under law, the 
character question would not bear on issuance. 

I think the character question as you referred to it would come in 
generally on contractural matters, where there are negotiations on 
contracts or where there is bidding on contracts, and there must be 
a determination or one of the factors considered is character and fi- 
nancial integrity. 

Senator Harr. Let us assume somebody does advise the Commission 
that in his judgment the character of Mr. A is fine. What does the 
Commission do with that? Is there a file in connection with that? 
Would it be subject to S. 2374 if we adopted that ? 

Do not be disturbed by the momentary uncertainty as to how it 
does happen. I am beginning to get the feeling that this rather deli- 
cate question is something that several agencies are a little uncertain 
as to really just how it is handled right in the agency. 

Mr. Axsporr. Well, I have been trying with my associates here to 
identify areas where it would happen in our Department. We have 
certain contractual responsibility which involves negotiated bids or 
ce contracts, rather. 

he financial integrity, the business reputation, would generally 
enter in in those, and I know personally of no instances where a citi- 
zen or a would-be bidder has asserted that one of the interested parties, 
whatever the blue book says, or whatever their rating may be from 
the banker who is their brother-in-law, they are not parties with whom 
the United States should contract. 

It would be, I think, in our Department a very rare instance where 
the question would arise. 

a. Harr. That would be true with respect to grazing lands 
also ¢ 

Mr. Axssort. Yes, sir. 

Now, there are—the character of a man who grazes is certainly not 
a basic element unless it comes under the heading “all other things 
being equal.” 

But because of the preferences established in grazing by geography, 
the location of so-called base lands, that is, the ranch owned by the 
would-be grazer or lessee or permittee, it is not, I do not believe, a 
factor unless it might be raised by a competing individual for the 
same lands, and I have little doubt in that case that the objection or 
protest would have to be formally noted and whatever assertions were 
made oe be assertions to which the object of those assertions could 
respond. 
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I cannot see it arising ex parte in a grazing matter, if indeed an 
element in a grazing matter. 

Mr. Beruerry. Mr. Abbott, I wonder if you could tell me what the 
Department would do with this sort of a communication. 

uppose Mr. A applies for an oil exploration permit on a noncom- 
titive basis, and suppose one of your staff members says, “This man 
er already got directly or indirectly more than the maximum or up 
to the maximum.” I am thinking of a communication from one of 
our staff members to the deciding officers. 

How does the applicant get notice of this or is anything done about 
it? 

Mr. Assorr. The present law, I might say, limits public land acre- 
age holdings to 46,080 acres in one State, except Alaska, by an in- 
dividual. 

If it were a question of lease holdings, the 46,080 acre limitation, 
this is a matter of record. This we could determine. 

In each and every case the applicant states that he is a qualified 
offeror applicant, and one of the qualifications is that he is not then in 
excess of the acreage limitation. 

The local land men in some instances keep files which make cumula- 
tive the acreages of individuals who start approaching the limitation. 

Within the past year we have initiated contest actions in Wyoming 
and Montana to cancel, by reason of fraud under just such circum- 
stances, tens of thousands of acres of outstanding oil and gas noncom- 
petitive leases. 

On the other type of interest holding, oil and gas holding, which 
is the option holding, there is no present way, as of a given moment, 
to determine whether the applicant for oil and gas lease acreage is 
within the permissible option holdings, which provides a 200,000-acre 
option limitation, except that there is a requirement of filing twice 

early. 

: But we recognize the problem and there is pending before the 
Senate Interior Committee and the House Interior Committee now 
legislation which would affect the recording of options and, indeed, 
might eliminate the option device entirely because of the difficulty 
we have had in administering it. 

Now, going back to your question, the qualifications so far as lease 
acreage are concerned, would be a matter of record. 

If it involved option acreage and an assertion that the man was not 
in compliance with the option acreage, options are private contracts, 
and we would have a pretty tough job, the burden would be on us 
to show the man was not qualified at the outset. 

This is one of our laments in commenting on the pending legislation. 

Mr. Berverry. What I was driving at, of course, was not the specific 
facts, but what do you do with a communication from one of the staff 
that a man, in fairness, ought to know about? 

Mr. Axzsorr. It would be referred, no doubt, the communication—I 
have received such communications, particularly since the initiation 
of our contest proceedings. Our office does not have a direct investi- 
gative responsibility. 

The Bureau of Land Management which administers Federal oil 
and gas leases does have an investigative staff. Such a communica- 
tion, I have little doubt, would be referred to, if this was an in futuro 
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matter, would be referred to the Bureau of Land Management for its 
determination. 

I suspect that thereafter internally efforts would be made—and 
entirely internally—to establish compliance or noncompliance, and 
then I suspect, because I know this has happened, the local office, 
the officer in the area in which the lands filed on were located, would 
contact, the individual, and advise him of an expression that, and a 
belief that, he was in violation. 

The fraud questions which arise in Federal oil and gas leasing 
involve matters of investigation and proof no less difficult than fraud 
in any other form or at any governmental subdivision or in private 
contracting. 

We have over the years evolved what safeguards could be written 
into Federal legislation, and through prosecution where violations 
have been detected, have discouraged it. 

Recent legislation of the Congress, that is, in the past 10 years, 
which was designed to make less likely such activities, seems to have 
made more difficult in many respects detecting it. But it is not wide- 
spread. The smoking out of the few burglars who engage in it is 
diffcult—the job of trying to reconstruct the record. 

Mr. Beruerry. Well, just to make it perfectly clear, you would 
notify this man and give him a chance for some kind of a hearing. 
You would not make a decision on the staff 

Mr. Asporr. Oh, certainly not. If it is a question of accepting 
or rejecting, a reason would have to be assigned for rejection; if ex- 
cess holdings were the reason it would have to be backed by findings 
and, of course, if the man was not qualified you not only would 
reject the application, you would proceed administratively—either by 
reason of fraud or under other provisions of the Mineral Leasing 
Act—to require him to dispose of the acreage previously acquired 
which put him in violation of the Mineral Leasing Act. 

Mr. Berverry. That is all. 

Senator Harr. Mr. Abbott, thank you very much; and you, Mr. 
Kratz, and Mr. Wright. 

(Prepared statement of Mr. Abbott is as follows :) 





PREPARED STATEMENT OF GEORGE W. ABBOTT, SOLICITOR, DEPARTMENT OF THE 
INTERIOR 


Title I of S. 600 would establish, as an independent agency, an Office of 
Federal Administrative Practice under a Director, experienced and learned in 
the law, who shall be appointed by the President, subject to confirmation by the 
Senate, for a 10-year term. The Director would be charged with administering 
the provisions of the bill. He would be assisted by an advisory committee, to be 
designated by him from among chief legal officers of agencies, agency members, 
and others, both from Government and private life, to advise him on his duties, 
which would include the study of agency procedures for determining rights, rule 
making and adjudication, rules of practice, the state of hearing dockets, and 
special studies as to delays and expense involved in the administrative process. 
All functions of the Administrator of General Services under the Federal Reg- 
ister Act would be transferred to the Office of Federal Administrative Practice. 

There has been, I believe, rather a widespread agreement over a period of 
years that such an Office is described in title I of the bill would serve a useful 
purpose. Both the President’s Conference on Administrative Procedure in 1953 
and the second Hoover Commission in 1955 recommended the establishment of 
such an Office. In fact, as the committee is probably aware, it was the recom- 
mendation of the Hoover Commission that led the Attorney General in February 
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of 1957 to establish an Office of Administrative Procedure in the Department of 
Justice. The charter of that Office under the Attorney General’s order was to— 

(a) carry on continuous studies of the adequacy of the procedures by 
which Federal departments and agencies determine the rights, duties, and 
privileges of persons ; 

(b) initiate cooperative effort among the departments and agencies and 
their respective bars to develop and adopt as far as practicable, uniform 
rules of practice and procedure ; 

(c) collect and publish facts and statistics concerning the procedures of 
the departments and agencies ; 

(d) assist departments and agencies in the formulation and improvement 
of their administrative procedures. 

In reporting on S. 932 in the 85th Congress, a counterpart of S. 600, the Deputy 
Attorney General said: 

“At the time of creation of the Office of Administrative Procedure it was the 
view of this Department that the operation should be conducted on an experi- 
mental basis for such period of time as might be required to develop experience 
upon which might be based a more informed judgment as to its future usefulness 
and location within the Government. On the basis of operations to date, the 
Department is convinced that such an Office does and can perform useful func- 
tions. However, the Department is not prepared at this time to recommend as 
to the full extent of authority which the Office should have, nor are we prepared 
to say that the Office should be divorced from the Department of Justice.” 
Because of the creation of the Office of Administrative Procedure in the Depart- 
ment of Justice, the Bureau of the Budget in a report on S. 932 opposed the crea- 
tion of a new and similar statutory agency. In these circumstances, while we 
are inclined to think that if all of the functions described in S. 600 are to be 
placed in a single office, such an Office should be separate from any of the execu- 
tive departments, we would point out that the Department of the Interior, as a 
single agency, is, perhaps, not qualified to judge whether there should be an 
acceleration of the activities of the present Office of Administrative Procedure 
or whether that Office should be divorced from the Department of Justice as is 
proposed in title I of S. 600. 

In connection with S. 2374 perhaps I should state at the outset that, except for 
official notice, the record made at the hearing is the basis for decision in those 
proceedings in the Department of the Interior which are required by law to 
be based upon a hearing record. (25 CFR 15.14, 15.15, Indian probate; 43 CFR 
161.11(j), grazing; 43 CFR 221.99, contests; 43 CFR 412.17, water, Columbia 
Basin.) Generally, the record consists of the transcript of testimony and 
exhibits, papers, and requests filed in the hearing. Official notice may be taken of 
the public records of the Department and of any matter of which a court may 
take judicial notice. 

Since one of the “basic concepts of fair play” applicable to an adversary pro- 
ceeding is that the decision should rest on the record made, it is quite clear that 
ex parte pleas on the merits of a case are improper. As we read S. 2374, its 
purpose is a commendable one—to preserve fair play in such instances by banning, 
or at least compelling the disclosure of, such ex parte pleas. While S. 2374 
appears to be a step in the right direction, we think that it is in need of some 
clarification. 

Unless there is a fairly precise delineation of the types of proceedings to which 
the bill applies, compliance with the statute will be difficult. The need for 
clarity in this regard is the more important because the bill imposes a criminal 
penalty. 

In this connection, we think that the last sentence of subsection (a) of section 
2 is not clear. This sentence provides: “Such proceedings shall include (1) 
adjudications; (2) hearings of record which by law are made subject to the 
procedure governing adjudications; and (3) those hearing proceedings which 
by the agency’s notice of hearing are made subject to the standards of conduct 
of this act.” “Such proceedings” would ordinarily seem to refer to “proceedings 
which are subject to notice and opportunity for hearing and required by law 
to be based upon a hearing record,” but such an interpretation would render 
item (3) meaningless. Is that sentence, then, intended to cover (1) those agency 
proceedings made by the agency’s notice of hearing subject to the standards of 
conduct of the bill although a hearing is not required by law, and (2) all 
adjudications, whether or not a hearing is required by law? And what is 
the meaning of the words “hearings of record which by law are made subject 
to the procedure governing adjudications” ? 
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The bill would appear to eliminate any consideration of judicially or officially 
noticed facts in reaching a decision in “hearing proceedings” covered by it, 
We take the position that administrative tribunals should be allowed to take 
judicial and official notice of facts. Such a practice is allowed by the Admjn- 
istrative Procedure Act and is now being followed with desirable results. 

Also, we feel that the first two exceptions stated in subsection (b)—“agency 
actions which are administrative or executive in character’ and “administrative 
rulings or interpretations not subject to notice and hearing’’—will prove trouble. 
some because of the general language in which they are couched. 

Moreover, it is not clear what, if any, consequence follows an agency’s failure 
to state in a notice of hearing, as required by subsection (c), that the pro- 
ceeding in question is subject to subsection (a). Does such failure relieve the 
parties, hearing officers, or anyone else from responsibility under the bill? 
Does it make a violation any less “willful”? 

Section 3 makes receipt by an agency member or hearing officer of an ex parte 
communication illegal, even though such member or officer had no control over 
its receipt. We suggest that such a provision is not a desirable one, although 
there is no penalty for violating this section. 

As presently drafted section 3 might call in question the use of staff by the 
officer who makes a decision. We suggest that this section speak more clearly 
on this point and that sections 3 and 5 should clearly cover such staff members, 

Section 4 provides a penalty for reeciving a prohibited communication and 
failing to make the required disclosure after the proceeding has been “noticed 
for hearing,” but no penalty is provided for permitting, entertaining or con- 
sidering a prohibited communication. It would seem that either a penalty 
should be provided or the practice should not be declared illegal. 

Furthermore, this section is not applicable until a proceeding is ‘“* * * no- 
ticed for hearing.” The prohibitions of section 3, on the other hand, appear to 
be applicable even before such notice is issued, but how far before is not made 
clear. Moreover, the phase “noticed for hearing” as used here and elsewhere in 
the bill is not defined. 

Finally, in section 5 it is not clear whether the phrase “disqualification of such 
party” appearing in subsection (c) would permit an agency to enter a decision 
on the merits against such party in the particular proceeding involved. 

We appreciate the opportunity to present our preliminary thinking on these 
bills. We feel that the discussions of the bills at these hearings will enable the 
Department of the Interior, and perhaps other agencies, to reach a more in- 
formed judgment on these measures, which can later be put before the committee 
in a somewhat more formal manner. 


Senator Hart. Tomorrow, and I repeat what I am sure was con- 
tained in the chairman’s message, and I say this to those from the 
agencies who are here, the committee seeks in these 2 days of hearings 
to get the agencies’ reaction to the pending bill. We are not seeking 
to establish how an agency would be better or worse if the law was on 
the books, but we are trying to have you tell us your best judgment 
as to its effect on you. 

Tomorrow morning at 10 o’clock we will hear from the Civil Aero- 
nautics Board, to be followed by the Federal Power Commission. 

We are adjourned until 10 a.m. tomorrow. 

(Whereupon, at 4:10 p.m., the committee adjourned, to reconvene 
at 10 a.m., Friday, November 20, 1959.) 
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FRIDAY, NOVEMBER 20, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND 
PROCEDURE OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:05 a.m. in room 
9998, New Senate Office Building, Senator Philip A. Hart presiding. 

Present: Senator Hart. 

Also present: Joseph M. McDonald, chief counsel; Carlile Bolton- 
Smith, counsel; Cornelius B. Kennedy, minority counsel; and Carl 
W. Berueffy, counsel. 

Senator Harr. The committee will be in order. 

We welcome as the first witness the Chairman of the Civil Aero- 
nautics Board, Mr. Durfee. 

Mr. Chairman, you have filed a statement, which we appreciate, 
and while you are at liberty to state only excerpts, the full statement 
will be made a part of the record. Iam sure, however, that we will, 
all of us, benefit by a full reading of it if your time permits. 


STATEMENT OF JAMES R. DURFEE, CHAIRMAN, CIVIL AERONAU- 
TICS BOARD; ACCOMPANIED BY ROSS NEWMANN, ASSOCIATE 
GENERAL COUNSEL; JAMES N. JULIANA, EXECUTIVE DIRECTOR; 
AND ROBERT LESTER, LEGAL ASSISTANT TO THE CHAIRMAN 


Mr. Durrer. Mr. Chairman and members of the committee, I am 
James R. Durfee, Chairman of the Civil Aeronautics Board. 

Accompanying me are Ross I. Newmann, our Associate General 
Counsel, who is in charge of rules and regulations; our Executive 
Director, Mr. Juliana; and my legal assistant, Mr. Robert Lester. 

The Board appreciates this opportunity to present its views on 
S. 2374, and portions of S. 600. 

In this presentation this morning I may make some rather substan- 
tial deletions in my written statement, and may also make some in- 
terpolations. 

enator Harr. The written statement will be reproduced in full 
in the record. 

Mr. Durreer. Yes, sir. 

S. 2374 and S. 600 relate only to certain aspects of the overall prob- 
lems facing the administrative agencies and the area under consider- 
ation by this committee. This was made clear at the opening of these 
hearings in July of this year by your chairman, Senator Carroll of 
Colorado. I think Senator Carroll’s opening remarks are of consider- 
able significance. He pointed out that for the first time in 13 years the 
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Senate has decided to look at the administrative agencies to determine 
how they are operating under the Administrative Procedure Act and 
how they are exercising the power delegated to them by the Congress, 
The Board feels it is timely and appropriate that the Senate should 
explore these basic and fundamental questions which are of concern 
not only to the agencies themselves but the Congress as well. In order 
to best assist the committee in resolving these problems, the Board’s 
comments on S. 2374 and S. 600 have been prepared with these basic 
issues in mind. 

The Civil Aeronautics Board is not an agency in the executive 
branch of the Government. We are your representatives—an arm of 
the Congress. You have seen fit to delegate to us certain legislative 
authority, and we have attempted to carry out your mandate to the 
best of our ability. 

I need not tell you that this has not been an easy task. There are 
many interests in the field of aviation. In administering the laws 
which Congress has enacted, the Board has been keenly aware of the 
need for all interested parties to have full and complete opportunity 
to be heard. Many times our decisions are unpopular insofar as a par- 
ticular carrier or group is concerned, but I am proud to say on behalf 
of the Board that our decisions are reached after considered judgment 
and careful analysis and evaluation of the views of all interested 

arties. 

7 Senator Harr. Mr. Chairman, yesterday we spent a little time here 
fussing around with definitions, and not necessarily to the satisfaction 
of everybody, but to the enjoyment, I think, of most of us. Your 
statement that you just completed, that the CAB is not an agency in 
the executive branch, that it is an arm of Congress, and so on—just 
how does your concept of being an arm of the Congress affect the work 
of the Commission ? 

Perhaps, that is too broad a question, and I know it raises a rather 
wide area of possible discussion. 

I was just curious as to how this concept of the Board being an 
agency, an arm, of Congress would affect your operation, for example, 
in the judicial function that you perform. 

You are an arm of the Congress, yet you fulfill a role that is judicial 
in nature, many times. 

Does the fact that you are an arm of the Congress and not of the 
executive branch, affect your discharge of the judicial function at all? 

Would it make any difference in the exercise of the judicial role that 
is assigned you, whether you are an arm of the executive or the legis- 
lative branch ? 

Mr. Durrer. Yes, I think it does. 

In the first place, Mr. Chairman, the functions and responsibilities 
which are delegated to the Civil Aeronautics Board are not executive 
functions. They are not judicial functions. They are basically legis- 
lative functions which, under the separation of powers in the Con- 
stitution, and under the basic fundamentals of the separation of 
powers in this Government, are functions which, I think it is clear 
the peonle of this country, the Founding Fathers, and the Congress 
intend should be primarily asserted by the Congress—or by an agency 
of the Congress. They are legislative functions, 





—o- — = - 


— oo 


ADMINISTRATIVE PROCEDURE LEGISLATION 345 


We have, for example, a situation where neither the courts nor the 
executive branch of the Government, except as the Congress might see 
fit to delegate, can regulate rates. Neither the executive branch of 
the Government nor the courts can determine franchises or licenses or, 
in our case, certificates of public convenience and necessity. These are 
legislative functions. 

We find this pattern existing, I think, throughout the whole area of 
American Government in municipalities, in counties, in States, and in 
the Federal Government. These are legislative functions. 

The exercise of these functions, to a degree under the Administra- 
tive Procedure Act, requires compliance with due process, and due 
process is defined in the Administrative Procedure Act in some cases in 
rulemaking, and in some cases in adjudication; that is, the Board is 
adjudicating, but the process of adjudication here is—as I see it, if I 
could put it simply—the process of adjudication is not the adjudication 
of a court. It is a process which the Congress has devised by which 
the Board legislates, with due process, in order to give all parties an 
opportunity to be heard. 1 ads te T oil 

Actually, adjudication—maybe I am oversimplifying this—is a 
matter which is the subject of a great deal of discussion by legal phi- 
losophers. But I would say the process of adjudication, as set forth in 
the Administrative Procedure Act and as we use it, should not be con- 
fused with adjudication as we refer to it in the courts. 

In the case of a regulatory agency, adjudication is the process which 
the Congress itself prescribes for the exercise of a legislative function. 

Senator Harr. Well, to whom does the Commission report? To 
whom does the Board make its reports? This advertises ignorance, 
which I should be ashamed of, but the quickest way to find out is to 
ask. 

To whom does the Board report, the executive or the Congress? 

Mr. Durrer. This Board—I have to qualify this, we have to be very 
careful about this. 

Senator Harr. Well, I ask it only because—— 

Mr. Durrer. This Board reports to—— 

Senator Hart. But it isa matter of the Congress—— 

Mr. Durrer. The President in the case of international route cases, 
both for foreign air carriers and U.S. air carriers. Because in such 
cases under the law, as prescribed by the Congress itself. as inter- 
preted by the Waterman decision in the U.S. Supreme Court, the 
Board in that area acts as an adviser to the President. 

The final decision in international route cases, whether it involves 
a foreign air carrier or a U.S. air carrier, rests with the President. 

In that area we report, we might say—we send our decisions, to 
the President, and he can act upon them as he sees fit, and his action 
is final. 

With that exception, Mr. Chairman, the Board’s only responsibility 
to report, except reports that may be required to the Bureau of the 
Budget and other agencies, the primary agency to which this Board 
must report and respond is the Congress or appripriate committees 
of Congress. 

I think I can say that committees of this Congress have certainly 
been duly vigilant in requiring this Board to report to it. 
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During the last session I testified 15 times before 9 different com- 
mittees, and when the former investigator of the House Committee 
on Legislative Oversight said that the technique of legislative over- 
sight has been largely overlooked, I do not think he was speaking 
from experience. 

I wish to say that I think that the Congress has been most vigilant 
in asserting legislative oversight over the regulatory agencies, and 
we have 

Senator Harr. On behalf of those who have been before me, I 
express appreciation for your statement. 

Mr. Durrer. Yes, sir. 

Senator Harr. About these international agreements which you 
turn into the White House: How are they handled after they get 
there; do you have any knowledge? 

Mr. Durrer- Well, they are handled by the President. 

In the first place, we send copies of the Board’s decision in an inter- 
national route case to the Bureau of the Budget. 

The Bureau of the Budget sends copies to the Department of Com- 
merce, to the State Department, the Treasury Department, and other 
executive agencies of the Federal Government who might be 
interested. 

They submit comments to the President. In some cases we are 
asked to comment upon their comments by the Bureau of the Budget. 
before they are submitted to the President. 

The President, with whatever legal assistance he has or, I suppose, 
with the advice of the State Department, may review these decisions, 

He may ask the Board for further information concerning our 
decision. He may ask us to clarify an aspect of this decision, and 
then he makes his decision. 

Whether he wants to affirm the Board’s decision, whether he wants 
to reverse the Board’s decision and write an entirely new decision 
himself, whether he wants to modify the decision and send it back to 
the Board and say, “I do not concur in this decision; I would like to 
have you reexamine this decision”—in the final analysis the President, 
under the Waterman decision of the U.S. Supreme Court, can write a 
new decision if he wants to. 

The final power rests with him, and that power is not subject to ap- 
pellate review by any court, because it deals with a matter of inter- 
national relations. 

Senator Harr. Is there any communication on behalf of the airlines 
made to the White House during the pendency of this decision ? 

Mr. Dourrer. Sir? 

Senator Harr. Do you know whether there is any communication 
on behalf of the airlines or the public about the case to the White 
House ? 

Mr. Durrer. I do not know. 

Senator Harr. We are concerned here with the record on which 
decisions are made. 

Mr. Durrer. After this leaves the Board, Mr. Chairman, I do not 
know what precise procedures are followed by the White House. 

Our proceedings, of course, in international cases which are sent to 
the President, are based on a record—notice, hearing, and a record. 
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Senator Harr. I was curious, when you said that you send the rec- 
ord, but the decision could be modified, reversed, in substance anything 
can be done about it. I was curious as to whether it could be done, 
theoretically at least, on the record made in the hearing that you con- 
ducted or whether it is something separate and apart? 

Mr. Durrer. Well, Mr. Chairman, I can say this is a theoretical 
situation insofar as I am concerned. I have been Chairman of this 
Board since 1956. Since that time we have sent 81 cases to the White 
House involving both foreign and domestic, U.S. international car- 
riers, and I am happy to say that in all 81 cases the President has 
affirmed the Board’s decision. 

Senator Harr. The preparation of your 81 eases reflects the con- 
centrated effort of your whole staff to perpare those decisions, and 
when you say that the President could write an entirely new decision 
himself, I think you said, you were stating what theoretically is possi- 
ble, but never has occurred ; is that it ? 

Mr. Durree. It has not occurred since I have been Chairman, since 
1956. 

Senator Harr. Thank you. I was just trying to make a little more 
understandable what is a fine rounded sentence that attracted my 
attention, that the Civil Aeronautics Board is not an agency in the 
executive branch of the Government but that “we are your representa- 
tives, an arm of the Congress,” and as one member of that arm, I was in 
complete darkness as to what happened with respect to these inter- 
national agreements that you talked about, and in that sense, at least, 
the broad statement that you are not part of the executive branch and 
that you are an arm of the Congress has to be understood in light of 
this discussion that we have just had with respect to at least the inter- 
national agreements. 

Mr. Durrer. I think the Congress, in making us an arm, of course, 
intended and said that we were to be an independent regulatory agency. 
We are responsive to the Congress and to the committees of the Con- 
gress, and constantly responsive. 

I believe it is intended that the processes of the agency itself, these 
are independent, particularly when they involve adjudication upon a 
record, and that the Board there is independent from the Congress 
itself. 

Senator Harr. That is exactly the question I started this discussion 
with, with respect to your judicial function, your adjudicatory func- 
tion, I was curious just how you regarded the role of the Commission, 
and I think that does reply to the question that I just asked. 

All right, sir. 

Mr. Durrer. I think, Mr. Chairman, that is a very pertinent ques- 
tion because it goes to a matter that is of some concern to the Board, 
that is the independenece of its function in the cases involving notice 
and hearing on a record. 

Senator Harr. That was my question. I think I started by asking 
whether in your judicial task you felt that you were functioning as an 
arm. of the Congress or how this concept of being an agency inde- 
pendent of the Executive, and a representative of the Congress, af- 


fected your judicial performance; that is really what raised the 
question. 











348 ADMINISTRATIVE PROCEDURE LEGISLATION 


Mr. Durrer. We are functioning as an arm of the Congress in at- 
tempting to carry out the policies and directives of the Congress as 
contained in the Federal Aviation Act. But we do it by an inde- 
pendent process. 

Senator Harr. I think, and I hope, this exchange has given defini- 
tion to some of the language in this opening statement, and I feel 
more comfortable with respect to it myself. 

Mr. Dorrer. I would not say it has been an adequate definition, 
because these matters are areas in which I have done so much reading, 
there is such a variety of definition, I attempted to generalize. I do 
not think my statement should be in any way definitive. 

It is the Board’s position that the formulation of basic regulatory 
policy involves a delicate balancing of rights and interests. Only a 
regulatory commission directly responsible to the Congress is able to 
furnish the collective judgment which will best insure the protection 
of the rights and interests of all concerned. 

This is the very point which was before the Congress when it passed 
the Civil Aeronautics Act in 1938. At that time, Congress wisely 
chose to create a new independent agency in the legislative branch of 
the Government—an arm of the Congress. In that connection I think 
the statements of Senator McCarran—who was largely responsible 
for drafting this bill, the Civil Aeronautics Act of 1938—as to the 
necessity for the independence of the agency in its function of adjudi- 
cation, he emphasized that they were creating an independent regula- 
tory agency, are noteworthy. 

Later, under Reorganization Plan IV, certain administrative and 
executive functions were placed in the Civil Aeronautics Adminis- 
tration which was made part of the Department of Commerce. The 
quasi-legislative and quasi-judicial functions, however, were retained 
in the Board which remained an independent agency directly respon- 
sible to the Congress; and this is our status under the Federal Avia- 
tion Act of 1958, which did make some further substantial revisions. 

Senator Harr. Mr. Chairman, the sentence which was introduc- 
tory to the explanation of the changes since 1938, namely, that “only 
a regulatory commission directly responsible to the Congress is able 
to furnish the collective judgment which will best insure the protection 
of the rights and interests of all concerned.” How many regulatory 
commissions are not patterned after your CAB? In other words, if 
you are the only kind of animal that can best insure the protection 
of the rights and interests of the public, then are there other animals 
that are regulatory commissions running around that are not guaran- 
teed to insure that protection? That is a nice, rounded statement, and 
I want to find out what it means. 

Mr. Durrer. I would certainly say that the other independent regu- 
latory agencies, specifically those which were selected for review by 
the House Committee on Legislative Oversight, the six regulatory, 
independent regulatory, agencies, I would certainly place them in the 
same classification. 

I certainly did not mean to make this exclusive, that the Board was 
the only regulatory agency. I intended to refer to it in the context of 
an independent regulatory agency, and there are several of those. 
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Senator Harr. My point was, are there some others which are not 
independent regulatory agencies which are nonetheless trying to 
regulate ¢ § 

Mr. Durree. Yes, sir. 

Senator Harr. Would you feel—— 

Mr. Durrere. I would say in the field of aviation, and regulating 
within the, well, within the ambit which the Congress itself has pre- 
geribed, we have the Federal Aviation Agency, of which Mr. Quesada 
isthe head. 

I do not think that that has been classified as an independent regu- 
latory agency in the same context as the Civil Aeronautics Board or 
the other five agencies that are usually associated with us, for the 
purpose of legislative oversight. 

The Federal Aviation Agency—and I think this is very important— 
is headed by one man, Mr. Quesada, who is appointed by the President, 
and can be removed, I believe, at the will of the President, without 
any security of tenure, which certainly removes any implication of 
independence, such as the other regulatory agencies, such as the 
Board has, or at least the members themselves who have tenure of 
office. They can be removed only for good and sufficient cause. In 
that inheres much of the independence of the Agency. 

The Federal Aviation Agency does regulate in the area of safety 
regulation. All safety regulation in aviation today is prescribed and 
promulgated by the Federal Aviation Agency. 

Senator Harr. I interrupted you. 

Mr. Durrer. I would have that as an illustration of another type 
of agency, and I do not think—while that agency is, perhaps, respon- 
sive to the Congress, I do not think it can be classified as an inde- 
pendent regulatory agency in the same context as the Civil Aero- 
nautics Board. 

Senator Harr. My question of you was whether in your experience 
only an agency constituted such as yours can insure the protection of 
the rights and interests of all concerned as you say in your statement 
here. I think your answer is, as I understand it, that you do not 
intend to suggest that agencies not organized precisely as is yours 
are not able to insure the protection 

Mr. Durreg. No, sir; emphatically, no. 

The situation which existed in 1938, when the Civil Aeronautics Act 
was passed, can only be described as chaotic. Approximately half 
of the $120 million of private capital previously invested in the air- 
lines has been lost. The contract system of airmail awards then in 
existence resulted in cutthroat competition and did not take into ac- 
count the operational abilities of the carriers concerned, the contribu- 
tion which a particular award might make to the development of a 
sound national route pattern, or other elements of public interest 
involved in the development of a sound air transportation system. 
The situation was made even more acute by the fact that the problem 
was not solely an economic one; it carried with it grave inaphientiows 
from the standpoint of safety as well. In short, the picture was one 


of a vital industry deemed essential to our national well-being that 
was threatened with collapse. 
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In order to meet this situation, Congress enacted a comprehensive 
regulatory scheme vesting in an agency of the Congress responsibility 
for the regulation, promotion, and development of air transportation, 
In 20 years under this regulatory pattern, the air transportation sys- 
tem of the United States has achieved a growth, state of development, 
and degree of financial stability unparalleled in transportation his- 
tory. With this progress have come not only tremendous benefits to 
the Nation’s commerce but to the postal service and to the national 
defense as well. 

Air transportation has thus progressed in a relatively short period 
of time from a small industry in a precarious financial condition to 
the point where it is a vital factor in the overall economy and defense 
of this Nation. Indeed, the Board’s regulatory policies, procedures, 
and techniques, both economic and safety, have served as models for 
international civil aviation throughout the world. 

In 1938 when the Civil Aeronautics Act became law, scheduled air 
service was available on a limited domestic network to some 1.3 mil- 
lion passengers, and the scope of overseas and foreign operations 
was even more limited, with no service being conducted over the 
important North Atlantic trade route to Europe and only a single 
service across the Pacific to the Far East. By 1958 the certificated 
air carriers were transporting approximately 50 million passengers 
annually, passing the railroads and motor carriers in total passenger 
traffic. Internationally, air transportation is now the predominant 
mode of transportation, the U.S.-flag carriers providing round-the- 
world competitive service as well as scheduled air service linking the 
United States with all its territories and possessions and, with one 
exception, all major foreign countries. 

For the committee’s information, there is attached to my statement 
a chart showing the growth of air transportation during the 20-year 
period from 1938 to1958. ot 

Surely, progress such as this is tangible evidence that the Civil Aero- 
nautics Board has been competent and is competent to regulate this 
vital national industry. As this committee looks into the question of 
how the Board is exercising the power delegated to it by the Congress, 
I think you will find that governmental policies, which have played 
a large and indispensable role in the development of the air transport 
industry, have been evolved just as Congress intended them to be— 
under the flexible statutory standards as prescribed by the Congress. 

The Board has exercised its statutory responsibilities to promote 
and develop as well as to regulate. Airmail subsidy, which was a 
key promotional tool provided in the Civil Aeronautics Act, originally 
was needed by the entire industry. Today it is no longer paid to the 
domestic trunkline carriers, all of whom are self-sufficient, and no in- 
ternational U.S.-flag carrier presently is receiving subsidy payments. 

This same responsibility for promotion and development has been 
utilized to introduce and successfully establish entirely new concepts in 
air transportation. For example, we have today 14 local service sys- 
tems in operation providing short-haul, local, and feeder operations to 
over 400 towns and cities in 44 States and carrying more passengers 
than were transported by the entire air transport industry in 1938. 

The certification of all-cargo carriers specializing in air cargo de- 
velopment, the authorization to the supplemental air carriers to pro- 
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yide auxiliary type air transportation services, the certification of 
carriers to provide heilcopter services in and around our three largest 
cities, and the operations of the 72 domestic and international air 
freight forwarders and hundreds of air taxi operators under Board 
regulations, are still further illustrations of the use of the promotional 
and developmental power in accordance with the guidelines and stand- 
ards set forth by the Congress. This has resulted in an air transporta- 
tion system which is second to none. 

One of the most difficult problems facing the Board is delay in our 
administrative process. ‘This delay is a cancer that can destroy the 
regulatory process if not promptly corrected. We are all familiar 
with the axiom applicable to the courts—“justice delayed is justice 
denied.” ‘This is equally applicable to a regulatory agency such as the 
Civil Aeronautics Board. 

Ways and means must be found to expedite the handling of the 
Board’s workload. This is not an easy task. It requires a good deal 
of study and understanding but it can be done. The problem of deter- 
mining how to reap the benefits of expedition and expertise, while 
still retaining the basic concepts of fair play, or, we might say, due 
process, has been debated for a good many years. I am convinced 
that the solution does not le in the dissection and dismembership of 
the independnent regulatory agencies. 

Senator Harr. I take it this, in effect, is your reaction to former 
Commissioner Hector’s suggestion that there be some—I am not sure 
whether he said dissection and dismemberment—but that some re- 
organization is pretty basic. 

Mr. Durree. Well, Mr. Chairman, I have addressed a letter to 
Chairman Carroll, who wrote me and asked me if I cared to comment 
on Member Hector’s 

Senator Harr. I do recall, you are quite right. 

Mr. Durree (continuing). On Member Hector’s speech and the 
statement which he furnished the White House. 

I said that if the committee so desired we would be pleased to do 
so, but that we would also prefer to reserve this for another day. 

Senator Hart. We sort of have a preview of the full discussion, I 
take it, at the top of page 8, nonetheless ? 

Mr. Durrer. Yes. 

Senator Hart. Getting back to this business of delay, as you make 
the point, courts are faced with it; every human institution has a 
problem in moving whatever their responsibility is. 

Has the Board any figures there which would indicate what success 
you have had in moving files, whether you break them down by 
types of cases or petitions received, petitions processed, petitions 
closed? I think if they are not at hand now, the committee would 
appreciate receiving some summary breakdown of the results of such 
actions as you have taken to move things faster. 

You certainly have raised one point that other witnesses have 
commented on as a source of public concern and, indeed, distrust, and 
I know the committee would appreciate some indication of what suc- 
cess under existing law you have had in beating down the backlog. 

Mr. Durrer. You are referring now, sir, to the cases? 

Senator Harr. I am referring to what you have commented on; 


the work backlog. 
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Mr. Dourree. Right. I can summarize this for the committee by 
saying this, that while I think we are turning out more cases, I thin 
we have increased our efficiency in the area of disposing of the work 
backlog, that in the tremendous expansion of this industry which is 
going on in this present jet age, that I think we are finding that while 
we have made substantial progress in the backlog and on current 
cases, we are finding that the new cases which are coming in in every 
conceivable area of regulation by the Board, are increasing faster 
than we are able to keep apace. 

I think that I can make that statement without reservation. | 
would say we are falling behind, Mr. Chairman, and I am very much 
concerned about it. 

But I think, basically, that is due—the first cause I wish to point 
out is the tremendous expansion in the caseload which the Board 
is meeting every day. 

Senator Harr. You would be willing to defend anyone against a 
charge of being fiscally irresponsible if he suggested that there was 
not anything sacred necessarily in last year’s budget figure with re- 
spect to your agency; that there is nothing wrong in 1960 in sug- 
gesting that appropriations for the operation of an agency such as 
yours should be increased ? 

Mr. Durree. We have asked for an increased appropriation; yes, 
sir. 

After many years of study, Congress passed the Administrative 
Procedure Act in 1946. Admittedly the adoption of this act was not 
a cure-all. It is fair to say, however, that during the period of ap- 
proximately 13 years which this act has been in existence, the prin- 
ciples of basic fairness for all concerned with the administrative proc- 
ess have been well preserved. 

I might interpolate there, Mr. Chairman, that within my recollec- 
tion as Chairman of this Board I have no recollection of any party 
to any proceeding or anyone who asserted the right to be a party, 
ever complaining that they were not given adequate opportunity, ade- 
quate notice, adequate hearing on a record before the Board made its 
decision except, perhaps, in one case. That includes a pretty substan- 
tial workload. 

The dissatisfaction always did not extend to the decision, but as to 
the due process of it, I would say that except for this one case, I know 
of no instance where anyone has ever claimed that their rights to due 
process, by way of notice, hearing, and a record, have ever been vio- 
lated. 

Senator Harr. Just to bear on the point of S. 2374, do you feel that 
if in a matter that is pending before you, somebody, whether in Con- 
gress or out of Congress, expresses an opinion to you with respect to 
the merits of the case, that opinion and expression is not made a part 
of the record, that anybody’s due process has been violated ? 

Mr. Durree. You mean where he does not 

Senator Harr. I mean if I talk to you about a case that is pending 
and it does not go on the record, do you think that due process:h®s 
been observed? Is there need for a requirement that that expression 
go on the record ? 

Mr. Durrre. No, sir. 
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Senator Harr. In your judgment, if I talk to you about a case that 
is pending, and that does not go on the record, that is all right? 

Mr. Durree. Well, now, Mr. Chairman, I think—are we addressing 
ourselves now to the propriety of communications from Members of 
Congress ! 

Senator Harr. That is an even more elaborate way to put it than I 
asked the question. Yes. 

Mr. Durrer. Well, I would say, I think we deal with a variety of 
situations. 

Senator Harr. I am talking about your statement that due process 
has been adhered to in all cases, save one, and I then asked the ques- 
tion, Do you consider that due process is observed if somebody talks to 
you about a case that is pending and it does not go on the record 

Mr. Durrer. Well, Mr. Chairman, if a Member of the Congress 
talks to me orally, individually, No. 1, if he addresses a communica- 
tion to me as to the status of a case or the procedure, “I have a re- 
quest from a constituent or constituents, even an airline, what is the 
status of this case, what are the procedures being followed?” if this 
communication does not go to the merits of the case, I can see no 
violation of due process in such a procedural inquiry. 

If I receive an oral communication from a Member of the Congress 
who unwittingly intrudes upon what I consider to be a discussion of 
the merits of the case, I will tell him so. I will tell him that, “Pardon 
me, Mr. Congressman or Mr. Senator, I think this matter is now in 
the process of adjudication. It is pending before the Board. I don’t 
think I can with propriety discuss this matter,” and I think I can say 
whenever that has occurred, my wishes in that regard have been 
promptly, and with complete courtesy, complied with. 

In other words, no one has ever tried to insist that they continue to 
discuss the merits. 

Now, that is as to what you might say are ex parte communications 
off the record. 

Senator Harr. That is right. That is one of the aspects of this 
S. 2374 that we are considering. 

I have in mind, of course, not, I suppose, an untypical situation. 
An opinion is expressed to you that applicant A in a matter that is 
ae is a great fellow, knew him all my life, and I say, “I hope 
you will keep that in mind.” 

At some point in this conversation you cut this expression off. You 
say, “Now, wait a minute, that is very interesting,” or “I didn’t hear 
you,” or whatever the expression is, and you terminate the conversa- 
tion. But a point has been made, a point which, I assume, in the 
consideration of some applications is of importance to the decision, as 
tothe character of the applicant. 

Now, S. 2374, in effect, raises the point: Ought not that expression 
made to you then be made a part of the record so that applicant B 
knows that he may have to bring up some ammunition himself? 
That oversimplified it grossly, but that is basically what we are trying 
to do when somebody introduces a bill like S. 2374 and says if some- 
body expresses an opinion to you about a pending matter, and certainly 
the character of an applicant is relevant in some of those cases, that 
it be made a part of the record. 
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Now, doesn’t that seem to you like sort of a layman’s thumbnail 
sketch of due process ? 

Mr. Durrer. Mr. Chairman, I have dealt with that particular sub- 
section of S. 2374 later in my statement. 

Senator Harr. Fine. 

Mr. Durrer. I will come to that. I will come to specifically how 
we feel about that. 

Senator Harr. So that I do not fly under false colors, I might indi- 
cate a feeling on my own part that that does make sense, that this 
attempt to include on the record for all to see such expressions as I 
have just described, to me makes good sense, and I would hate to have 
to explain to the public why it does not make good sense. 

Mr. Durrer. Perhaps some of the delay in Board proceedings can 
be attributed to lack of personnel. But even if we achieve our objec- 
tive of a larger staff, we would still have the delays that are inherent 
in our regulatory process—delays that in most instances are inherent 
in the requirements of the Federal Aviation Act and the Administra- 
tive Procedure Act. The quasi-judicial process is a deliberative one 
that has inherent in it the seeds of delay. 

In addition, there is a philosophical conflict going on today in ad- 
ministrative law that vitally concerns this problem—the recurrent 
conflict between efficiency or, I might say, pragmatic operation, and 
what we might call strict due process of law. 

In this context I think it is worthwhile to observe that we cannot 
have our cake and eat it, too. The Board frequently has been criti- 
cized for meticulously dotting the i’s and crossing all the t’s. The same 
critics, when unsuccessful, readily take the Board to court for failure 
to cross the same t’s and to dot the same i’s. 

Congress can pass laws which will bring the Board’s procedures 
closer to the court type of proceeding. This may satisfy those who 
insist upon the utmost legislative precautions to insure a fair and ex- 
haustive hearing, in line with judicial proceedings, but it does not 
contribute to the original justification for such an agency’s existence— 
an expeditious and prompt dispatch of administrative matters by an 
expert body. 

In dealing with this problem, Congress must choose between a 
greater emphasis of rigid courtlike procedures or flexible but expe- 
ditious procedures which will permit the prompt dispatch of agency 
functions with a minimum of delay. The Board is very much con- 
cerned over the growing emphasis today on the, I would say, strict due 
process aspect of administrative procedure rather than the lack of 
emphasis on efficiency, per se. 

This tendency was evident back in 1945 prior to the enactment of 
the Administrative Procedure Act. Later in 1950 the emphasis swung 
toward efficiency through reorganization plans such as outlined by 
the Hoover Commission. 

Today the pendulum is swinging back toward the judicial emphasis 
of 1945. We find the administrative law section of the American Bar 
Association pressing for judicialization of regulatory agencies—in 
other words, to take the word “quasi” out of the term “quasi-judicial.” 

Senator Harr. I think the bar can very effectively defend itself, 
but I like to think what we are trying to do is—whatever we do with 
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trimming quasi or judicial or efficient or anything else—we are trying 
to make sure we are meeting the test of fairness. 

Mr. Durree. Yes, sir. 

Senator Harr. That is a nonjudicial word. That is a nonlegal 
word, but everybody has a sense and a feeling about something being 
fair, that is what we are all of us concerned with, are we not? I think 
we occasionally do get lost in this maze of administrative, quasi- 
judicial, judicial process, and so on, and these are just slide rules which 
hopefully get us to a point of being able to say that we are as fair in 
the treatment of these applications, if that is the matter before us, as 
humans can be, and I make that for the record because occasionally 
one might wonder what we are sitting here fussing about with defi- 
nitions. 

Actually we are just trying to see if we have a system which fairly 
treats those who are concerned with an agency that has been created 
by Congress, and I know that is what you are, in effect, seeking to say 
here. 

I am sure when witnesses come in and treat due process as though 
it were a cross to be borne, they really do not mean it that way. They 
mean that in seeking to deal fairly with the citizen whose activities 
the Government impinges on, we must be sure that there is due process. 

But their point is that certain things can be labeled as due process 
which do not serve the cause of fairness at all. I think that is the 
point you are aiming at. 

Mr. Durrer. Yes, sir. 

Senator Harr. You and [I sit around here trying to figure out if we 
think this agency is fair in its treatment of applicants. That is the 
basic concern of the committee. 

We sit here trying to find out if the Administrative Procedure Act 
in 18 years of operation has made fairer the activities of the several 
agencies that are subject to it. That is what we are sitting here 
talking about. 

Mr. Durrer. That, I think, is what we are talking about, when we 
have adverted to basic concepts of fair play. 

Within the past 2 weeks, the Board submitted to this committee its 
detailed comments in opposition to S. 1070, a bill prepared by the 
American Bar Association which would substantially revise the Ad- 
ministrative Procedure Act along these lines. Certainly if this trend 
toward judicialization is adopted by the Congress there inevitably 
must be even further delays in the regulatory process—delays which 
are inconsistent with the public interest and cannot be tolerated. 

I have taken the time to go into some of these important overall 
problems because, as Chairman Carroll pointed out, these are matters 
of vital concern to this committee. 

As previously indicated, S. 2374 and S. 600 relate to only part of 
the problem. These bills, therefore, should be considered together 
with the broader issues to which we have referred this morning. 

In addition to its report on S. 1070, the Board also has testified 
and submitted a report on the so-called leak and pressure bills, S. 2461 
and S. 2462 of the 85th Congress, and has participated in hearings 
ae el discussions of the Legislative Oversight Subcommittee of 
the House. 
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In the meantime, pending consideration of the various legislative 
proposals before the Congress, the Board and its staff have given con- 
siderable attention to ways and means of shortening hearing proce- 
dures, streamlining Board proceedings, and generally cutting down on 
the time necessary to process matters requiring Board action. 

In an effort to achieve this objective, the Board has employed and 
will continue to use every means at its command to oinintandte Improve 
the performance and dispatch of its regulatory responsibilities. 

The means heretofore utilized, and which will continue to be pur- 
sued, include a constant review and surveillance of internal procedures 
with a view to relieving the Board and its staff of unnecessary and 
burdensome details; the use of delegations to the staff to the maximum 
extent consistent with law and with the Board’s statutory duties; 
revisions of the Board’s rules and other procedures which will assure 
the maximum expedition in the processing of cases and regulatory 
actions while, at the same time, preserving principles of basic fairness 
for all concerned with the administrative process; and requests to the 
Congress for appropriate legislation where needed. 

During the past year, for example, consideration has been given by 
the Board to numerous revisions in its regulations which should serve 
to expedite our work. In addition, the Board’s legislative program 
for the 1st session of the 86th Congress contained several legislative 
proposals which would accomplish this objective. The legislative 
program for the 2d session of the 86th Congress has recently been 
completed and the Board is now seeking additional legislative changes 
which will serve to expedite its work. 

In short, the Board favors these or any other legislative proposals 
which will accomplish this purpose. The Board cannot, however, in 
the absence of a clear showing that existing law does not provide an 
adequate safeguard, support legislation which will result in further 
delays in Board proceedings. 

In the light of this discussion, I will now take up our specific com- 
ments with respect to S. 2374 and S. 600. 

S. 2374 is similar to H.R. 6774 introduced in the House on April 
29, 1959, with one basic distinction: H.R. 6774 specifically amends 
the several regulatory statutes whereas S. 2374 applies to agency 
proceedings generally. 

Section 2 of S. 2374 provides that in proceedings which are subject 
to notice and opportunity for hearing and required by law to be based 
upon a hearing record, the agency’s determination and decision shall 
be based solely and exclusively upon the issues, pleadings, evidence, 
and contentions of record in the proceedings. It is further provided 
that such proceedings shall include adjudications. 

We have commented at length on section 2 in our statement, Mr. 
Chairman. 

I think particularly our General Counsel here, Mr. Newmann, has 
some serious misgivings as to the effect of section 2, ee as 
to adjudications, as to the extent to which it would apply to adjudica- 
tions, and these comments are set forth in detail in the statement. 

I would like to go on to, I think, what we were getting to earlier, 
Mr. Chairman, I think in your question, and that is sections 3, 4, and 
5 of this bill, which deal with the problem of ex parte influence. 
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This would have a far-reaching effect upon the Civil Aeronautics 
Board. Under the Administrative Procedure Act, there is no require- 
ment that all adjudications must be made after notice and opportunity 
for hearing. Only where the enabling statute requires cases of ad- 
judication to be determined on the record after opportunity for hear- 
ing does the Administrative Procedure Act impose such a requirement. 

S. 2374 would require all adjudications to be made on the record 
after opportunity for hearing even though a hearing is not presently 
required by the Federal Aviation Act. This would mean that hun- 
dreds of proceedings involving sections 101(3), 402, 409, 412, 416(b) 
and 1108(b) of the act would have to be based on a record after oppor- 
tunity for hearing. 

In the areas of transatlantic and foreign off-route charters and for- 
eign aircraft permits alone, the Board handles approximately 700 
applications a year. A requirement that these nonhearing adjudica- 
tions be decided only after notice and hearing upon the basis of a 
record would necessitate a considerable number of additional person- 
nel and would seriously and needlessly delay Board actions. 

Under the law today, the Board is free to hold an evidentiary hear- 
ing in connection with these or any other matters. In fact, the Board 
does hold a hearing where it is in the public interest and where a use- 
ful purpose would be served even though a hearing is not required 
by statute. 

I might point out that section 2 of S. 2374 imposes a requirement 
which is directly contrary to the recommendations of the Board in its 
legislative program where the Board is seeking to eliminate hearings 
in certain cases where hearings are not necessary in the public interest. 

A good example of the need for such legislation recently occurred 
in connection with the American Airlines-General Aircraft and Leas- 
ing Co. (GALCO) sale of DC-7 aircraft which required a hearing 
under section 408 of the act. That particular case involved no effect 
on competition and no real question of adverse public interest. In 
such a case a hearing was actually a waste of time. 

The solution, of course, is to amend section 408 as requested by the 
Board in its legislative program to give the Board discretion to modify 
the hearing requirements in such cases. S. 2374 moves in exactly the 
opposite direction. Instead of providing relief in areas where more 
flexibility is needed, the requirements imposed by section 2 of this bill 
would virtually place the Board in a judicial straitjacket. 

Section 2 of the bill is not only objectionable for the reasons stated 
above but in our opinion is unnecessary, particularly if the provi- 
sion requiring all adjudications to be made on a record after notice of 
hearing is eliminated as we have suggested. 

The remainder of section 2 is similar to the provisions of the Ad- 

ministrative Procedure Act except for the definition of “record.” 
Section 7(d) of the Administrative Procedure Act adequately defines 
what shall constitute a record for decision, and we see no reason to 
change this provision which has worked well for many years. 
_ Sections 3, 4 and 5 of the bill deal with the problem of ex parte 
influence. Sections 3 and 4 prescribe the responsibilities of agency 
members and hearing officers, while section 5 sets forth the respon- 
sibilities of litigants and others. 
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Section 3 provides that it shall be unlawful for any agency member 
or hearing officer who presides over or participates in the decision or 
conduct of a proceeding to permit, receive, entertain, or consider an 
ex parte interview, argument, or communication pertaining to his 
consideration or decision except where authorized by law or upon 
reasonable notice to all parties of record. 

Under section 4, all such communications together with a state- 
ment of circumstances must be made a matter of record with notice 
given to all parties. If such communications are oral, a summary 
must be prepared for this purpose. Civil and criminal sanctions 
are provided for failure to comply with this section. 

Section 5 makes it unlawful for any person with intent to influence 
the consideration or decision of a proceeding to communicate ex parte, 
directly or indirectly, with an agency member or hearing officer con- 
cerning a proceeding which is pending except where authorized by 
law or upon reasonable notice to all parties of record. Failure to 
comply with this section is subject to criminal sanction and, in the 
case of parties, to disqualification in the agency’s discretion. 

The provisions of section 3, 4 and 5 of this bill are in many respects 
similar to the Board’s own code of ethics and the Board endorses the 
general objective to be accomplished. In some respects, however, the 
bill is too broad and in our opinion should be modified. 

By way of background, the Board, in March of 1951, adopted 
principles of practice which are applicable to the Board, to its staff, 
and all other persons. 

I think the Board did this in conjunction with an advisory com- 
mittee of its own bar, lawyers practicing before the Board. 

In adopting these principles of practice, the Board made it clear 
that the standing and effectiveness of the Board are directly related 
to the observance of the highest standards of judicial and professional 
ethics by the Board and its staff as well as by the parties and attorneys 
appearing before it. pi 

Section 300.1 of the Board’s principles of practice points out that 
in many respects the functions of the Board are similar to those of a 
court and parties to cases before it, as well as those who represent such 
parties, are expected to conduct themselves with honor and dignity. 

By the same token, the members of the Board, and those of its 
employees who participate with the Board members in the determina- 
tion of cases upon a record, are expected to conduct themselves with 
the same fidelity to standards of propriety that characterize a court 
and its staff. 

Section 300.2 is designed to safeguard cases which are decided 
by the Board after notice and hearing and upon a formal record. 

It states that in such cases it is improper that there be any private 
communication on the merits of the case to a member of the Board 
or its staff. It is likewise improper that there be any private com- 
munication on the merits of the case toa member of the Board or to the 
examiner by any members of the Board’s staff who participated in 
the hearing as witness or as counsel. Moreover, it is improper that 
there be any effort by any person interested in the case to sway the 
judgment of the Board by attempting to bring pressure or influence 
to bear upon the members of the Board or its staff. 
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Section 300.4 states that it is particularly improper that persons 
interested in the business of the Board provide unusual hospitality to 
the Board or its staff or that such hospitality be accepted. Section 
300.5 deals with proper attorney-client relationships and stresses the 
need for practitioners to use their best efforts to restrain their clients 
from improprieties in dealing with the Board or its staff. Section 
300.6 provides for the temporary or permanent disqualification and 
denial of the privilege of appearing before the Board of any person 
who is found to have engaged in unethical or improper professional 
conduct. 

In addition to the principles of practice which were adopted to pre- 
serve the quasi-judicial character of the Board’s actions and to defi- 
nitely prescribe in written form the rules of conduct by which all 

rsons having business with the Board are governed, the Board has 
also adopted rules governing the conduct of its own officials and em- 
ployees which require strict adherence to the highest standard of con- 
duct. These rules have been developed over a period of years and have 
been revised and brought up to date through a continuous process. 
In adopting its present rule, the Board pointed out that in a regula- 
tory agency such as the Board, whose actions affect the safety and the 
financial interests of a large number of persons, it is particularly 
important that every officer and employee adhere strictly to the high- 
est standard of conduct in their social, business, political, and other 
off-the-job activities. 

The Board’s rules of employee conduct provide, in essence, that : 

(1) No employee may receive unusual gifts or entertainment which 
might be interpreted as tending to influence the performance of his 
official duties. 

(2) No employee may hold or acquire a pecuniary interest in any 
air carrier, foreign air carrier, or any other enterprise primarily 
aeronautical in nature. 

(3) The unauthorized disclosure of information may result in 
disciplinary action against any employee, including suspension or 
removal. 

(4) Noemployee may engage in any outside employment or activity 
which in any way tends to interfere with the proper performance of 
his officia] duties or involves a conflict of interest. 

(5) No former employee of the Board is permitted to appear before 
the Board in connection with any matter which he handled while as- 
sociated with the Board. In matters which he did not handle or pass 
upon but which were pending at the time of his employment with the 
Board, he is not permitted to appear before the Board for a period of 
6 months after leaving the Board. 

(6) No person will i employed or retained by the Board who has 
a member of his immediate family working for an air carrier or an 
aviation trade association. 

The Board’s rules of employee conduct also make specific reference 
to the statutory provisions of the criminal code and other pertinent 
laws of the United States which restrict the conduct of officers and 
employees of the Board and other Government agencies. These rules 
ad regulations are under constant surveillance by the Board in order 
that the may be amended as the need arises. 
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While the Board believes that its rules and regulations constitute 
a reasonably adequate code of ethics, we recognize a deficiency in 
these rules which could be remedied by appropriate legislation, 
Under the present law, our only remedy against an employee who 
violates our rules of conduct is to dismiss him. In the case of a Board 
member, the Federal Aviation Act provides that a member may be 
removed by the President for inefficiency, neglect of duty, or mal- 
feasance in office. The only remedy the Board has against outsiders 
who violate the principles of practice by improper communication or 
pressure is to disqualify and deny them the privilege of practicing 
before the Board. If they are not practitioners, however, the Board 
has no recourse against them at all. 

In the case of a carrier who might be found guilty of, say, improper 
ex parte communications, pressure, the only remedy the Board has is 
to revoke the carrier’s authority, or to declare it ineligible, vitiate 
the proceeding or declare it ineligible for the authority which it seeks, 

Certainly in the case of revocation of authority this is a drastic 
remedy which, while we are dealing with a serious problem, I think 
throws—lI certainly think the remedy would be far too drastic and, 
therefore, is not an adequate remedy in the specific case of an air 
carrier. 

S. 2374 would provide a criminal sanction for willful violation 
against litigants and others and, therefore, correct this deficiency. 

The circumstances and extent to which ex parte communications 
should be prohibited, and in this connection, Mr. Chairman, I think in 
our legislative program, I might say ever since we have been here, we 
have pointed out to the Congress the deficiency in the sanctions or 
penalties which the Board has available to enforce what we refer 
to as fair play or its own rules of practice and its own code of ethics. 

The circumstances and extent to which ex parte communications 
should be prohibited are difficult to define. In our opinion, there 
should be no private communications to the Board or its staff in rela- 
tion to the merits of matters required to be determined on an evi- 
dentiary record, or any communication in cases between staff mem- 
bers and the Board which is contrary to the separation of functions 
provisions of the Administrative Procedure Act. 

Mr. Chairman, I would like to interpolate there that this comment 
pertains to the Civil Aeronautics Board. I am not attempting to 
pontificate about whether it is proper or improper to permit private 
communications in any case which involves notice and hearing upon 
a record. 

I am talking about the Civil Aeronautic Board. I am well aware 
that there are other agencies that may say that particularly in the 
area of rulemaking, rulemaking where notice, a hearing, and a record 
is required under the statute, that in such cases there should not be 
& positive prohibition about ex parte communications. 

But insofar as—and I am, therefore, not attempting to go any 
further, and attempt to say that insofar as this Board is concerned, 
insofar as our particular problems are concerned, that we recognize, 
I reiterate, there should be no private communications to the Board 
from the participating staff in relation to the merits of matters that 
are required to be determined on an evidentiary record. 
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Senator Harr. The best, most practical way of insuring that that 
is the case is to say so by statute. 

Mr. Durrer. Yes, sir. ; 

The Board’s regulations, their own regulations, so provide and, 
indeed, go even further and exclude communications to the Board 
from a staff member who participated in a hearing as a witness or 
counsel, even though the proceeding is one to which separation of 
functions, under the Administrative Procedure Act, does not apply. 

S. 2374, however, goes much further, and I think could be construed 
as prohibiting a Board member from discussing a case with the 
Board’s staff even though such staff personnel had nothing whatever 
to do with the case. An agency’s specialized expertise hes largely 
with its staff. If the members are cut off from ready access to staff 
expertise by rigid —— of its functions in administrative proce- 
dure, we must. pay the cost which would be high in time, money, and 
efficiency. 

Senator Harr. Do you think it would make the results of the 
Board’s actions fairer? 

Mr. Durree. I do not think it would make it any fairer. But I 
think it will create—Mr. Chairman, I have been in this business 
since—in fact I was a member and chairman of the Wisconsin Public 
Service Commission for 5 years, before I came here in 1956, and if 
there is one thing that I am convinced of, that is that the expertise 
of a competent staff is indispensable to a Board during the conduct 
of a case. That is precisely why we do not believe that an adminis- 
trative court can function as expeditiously. 

This is the way that the Congress itself has evolved to get this job 
done as a pragmatic, practical matter, and if, by statute, by saying that 
no Board member can talk to anybody, it is intended to isolate the 
Board from its own staff, and the expertise on this staff, then I say, 
Mr. Chairman, without. discussing the question of fairness involved, 
and I do not think there is anything unfair about it, which the agencies 
have been doing, both Federal and State ever since there have been 
regulatory agencies, but if we are going to get the job done, I would 
say in view of the crushing responsibilities which the Civil Aeronautics 
Board faces today by way of a workload, I would hate to look toward 
the future without having available the expertise of the staff of this 
Board. 

Senator Harr. Well, I am not predicting what will happen to this 
bill, but even if it became law, I am sure we would agree that it does 
not cut the staff off from the Board or vice versa. 

It would leave available the expertise, but, as we mentioned yester- 
day, the other fellow’s expertise might want a crack at the judgment 
of the staff expertise, and I think that is what we are wrestling with, 
and I know that expeditious, prompt dispatch of administrative busi- 
ness is a very desirable thing. We are asking the question: How can 
it be done most fairly ? 

Mere speed is no guarantee of fairness, and I — bring us back 
to this problem of insuring that someone whose rights are being affec- 
ted in many cases very substantially, by the judgment of the Board, 


has an opportunity to question and to evaluate to the agency’s spe- 
cialized expertise. 
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I assume from what you say your decisions are importantly influ- 
enced by this expertise which you do not want to be cut off from? 

Mr. Durrer. Yes, sir. 

Senator Harr. Right. If it is that important in your decision, 
then it may be very understandable why the applicant wants a crack 
at that expertise because there is no guarantee that goes with the Goy- 
ernment expert any more than with the applicant’s expert of being 
right. * 

We can go around in circles forever, I know, but I am just trying to 
make the point here of the problem that faces the Congress and all of 
us in resolving this dilemma. 

Mr. Durrer. Mr. Chairman, if this is to be characterized, I want 
to say that this is a creation of the Congress. As far as I know, it is 
a method which is followed in every one of the States which has a 
regulatory commission. 

The expertise of the staff, so far as I know, has never been cut off by 
saying it was an ex parte communication to the Board. 

If we go that far, if the concept of fairness is to be carried to that 
degree, perhaps I should be prohibited from even talking to Mr. 
Lester, my legal assistant. Maybe we even ought to prohibit a judge 
from having a law clerk unless he divulges how much his law clerk 
told him when he makes a decision on the record of the case. 

Senator Harr. Let us not oversimplify that case. 

Mr. Durrer. Maybe this is reductio ad absurdum. 

Senator Harr. Just a minute. If we had somebody in our office 
who knew all the answers we would not have to worry about any of 
this machinery, but we acknowledge that no human is possessed of all 
the right answers, and in an effort to resolve competing claims, we 
have what we call due process, and that is irritating as all get-out 
sometimes. But it is basically something fundamental to the achieve- 
ment of our objective. 

Now, the question is will that objective be more readily achieved 
with the application of something like S. 2374, which says to an appli- 
cant, “If I am going to consult a technician on a set of figures that you 
have submitted, and which you have been cross-examined on, then 
you are going to have a chance to hear this.” 

That is what we talk about when we say maybe we should insure 
that some of the expertise is done with everybody present. 

I am not conscious that any member of this committee proposes to 
shut you off from any of the experts, nor shut you off from the benefit 
of my opinion with respect to the character of an applicant. 

All this bill would do is to say, “Well, if you are going to do those 
things, do them where the other side can argue about it.” 

That, I think, is what we are after. 

Mr. Durrer. Well, Mr. Chairman, if anyone connected with the 
staff of the Board, counsel or a witness, say it is the Bureau of Air 
Operations, and the Bureau feels that in the public interest they 
should intervene in a rate case or a route case, and they assign counsel, 
they assign witnesses, that expertise becomes a part of the record of 
the case; in fact, under the separation of the functions, the witness 
or the counsel is removed from any influence by the Board whatever 
and acts on an independent basis. 
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The kind of expertise I am talking about is the advisory day-by-day 
expertise which I believe is necessary to an administrative—a regula- 
tory agency, such as this Board, with an industry as complex as avia- 
tion, which goes into every aspect of a tremendously involved techno- 
logical evolution that is going on today. I do not think there are any 
real experts on it, final experts on it, because it is moving too fast. If 
it is proposed now, after, well over a half century of experience, to just 
say that this has been unfair all this time, this has not been due proc- 
ess—the courts have never said so—but to say that this is unfair and 
say this now, entails paying a a and it is going to be a very high 
price. The price will be that if this regulatory process is now subject 
to criticism for delay, which is just as vital as due process, and it is 
subject to legitimate criticism on that basis, then if this is to be done we 
will pay a price of delay in this process which goes far beyond any- 
thing we contemplate today. 

Senator Harr. Well, we do know that the concept of what is due 
process with respect to administrative agencies has changed over the 
years, and it will continue and it, like other institutions has yet to 
achieve the millenium, you see, and the Sangamon Valley case is a good 
example, something right in point, about something that is all of a 
sudden discovered to be new. 

But my interruption of your comment was only to attempt to make 
the point very clear that I am sure Senator Carroll and others who 
have introduced this legislation conceive of it not that administrative 
agencies will no longer need staffs because they will not be able to use 
them; but just to insure that the use of the staff conforms as nearly 
as we can make it to a fair shake for the people whose decision is be- 
ing discussed by and with the staff; and a law clerk is one thing and 
a factual expert is another. 

A judge does have a law clerk, but when he has a factual expert, 
he puts him on the witness stand, and maybe that is what we are 
wrestling with; this concept; this distinction. It is a distinction that 
Ican understand, and I think it is not. without. basis. 

Mr. Durrer. Well, you might say, Mr. Chairman, that the law clerk 
for the Board is its General Counsel. Under this bill we would not 
even have a law clerk. 

If I understand it, it says “any person.” 

Senator Harr. Any person who presides over or participates in the 
decision or conducts a hearing has to put on the record what he has 
heard. 

Mr. Durrer. Under section 3 it is unlawful 

Senator Harr. That does not seem too crazy. 

Mr. Durree (reading) : 





To permit, receive, entertain, or consider any ex parte private interview, argu- 
ment, or communication pertaining to his consideration or decision of such 
proceeding, except in circumstances authorized by law or upon reasonable notice 
to all parties of record. 


Section 5 states that it shall be unlawful, I quote: 


It shall be unlawful after a proceeding subject to section 2(a) of this Act has 
been noticed for hearing for any person, with intent to influence the considera- 
tion or decision of a proceeding, to communicate ex parte, directly or indirectly, 
with any agency member or hearing officer— 


and so forth. 
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I do not think it is straining the construction of that language to 
say that might prohibit communications between the Board and mem- 
bers of its staff. 

Senator Harr. Your own code of ethics prevents that communica- 
tion from one not a member of this staff, however; is that right ? 

Mr. Dourrer. Yes, sir. 

Senator Harr. You buy that? 

Mr. Durree. I have already stated unequivocally that the Board 
feels this should be prohibited. 

Senator Harr. And to the extent that this bill aims at that, you 
would have no objection ; is that correct ¢ 

Mr. Durree. No,sir. We would have no objection. 

The Board also believes that there should be expressly excluded 
from the applicability of this bill so-called status and procedural in- 
quiries as well as preliminary staff discussions related to agreement 
as to matters to be adjudicated, offers of settlement, and the like. 

That is precisely what. we were discussing, Mr. Chairman, with 
reference to congressional inquiries, the status of procedural inquiries. 

The same is true with respect to those spontaneous communications 
received from the general public in relation to Board proceedings. In 
the Board’s view, status and procedural inquiries are in nowise im- 
proper, but rather represent the normal and expected course of action. 
We do not regard spontaneous letters received from the general pub- 
lic as improper nor can they be prevented. 

While we have no quarrel with the general objective of public dis- 
closure, we feel that section 4(a) of the bill as presently drafted would 
create serious problems and place an unreasonable burden upon the 
Board. This section would require all written communications to be 
made a matter of record in the public file and notice thereof given to 
all parties. The Board now follows the practice of placing such com- 
munications in the public file, in the docket, and would have no objec- 
tion to enacting such a provision into law. 

The requirement, however, that notice be given to all parties would 
certainly place a substantial additional burden upon the Board, 
particularly in route cases where there are a large number of parties 
in the proceeding. 

By way of example to point that out, what this would entail, giving 
notice of every communication to all parties, in the Seven States area 
ease, I think we had 120 parties in that proceeding, and I think there 
is a considerable administrative burden involved if you have got 
120 parties in just one proceeding, and that is not unique in any 
extensive route proceeding. 

Senator Harr. Admittedly. 

However, if the thing was placed in the public file, to that extent 
it would constitute notice, and to that extent do you have no objection? 

Mr. Durrer. Yes, sir. We have no objection to it, and we do it. 

With respect to oral communications, section 4(a) raises even 
greater problems. The burden this would place upon the Board 
member would be substantial. Not only would a Board member fre- 
quently find it difficult to delineate between matters which are covered 
by this section, but he might well find himself in a position where he 
could not readily reduce such oral presentation to writing. 
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The requirement of a true summary—this, I must say, Mr. Chair- 
man, gives me great concern. 

I have already said that I think it is not unusual for a Board 
member at times to receive ex parte communications. 

I have already explained how I[ have attempted to deal with them. I 
have already said that, to my knowledge, in dealing with them when | 
expressed the desire to go no further in a conversation, my wishes 
have been honored, if it went to the merits of the case. 

There is no diserimination. This is any communication, if I receive 
any communication, No. 1, this places a responsibility upon me for the 
involvement in a violation of a criminal statute, with a $10,000 penalty 
or a possibility of 1 year in jail if I do not immediately or within 
the period of my recollection make a true summary. 

This true summary, Mr. Chairman, could conceivably be an indict- 
ment. It could even be an indictment against a Member of the Con- 

ss or any other person, an indictment for an offense punishable 
fo $10,000 fine or a year in jail. 

In other words, this is a pretty serious business. This true summary 
that I put in this file, and I submit, Mr. Chairman, if we are talking 
about fairplay and fairness, if it is the purpose of this section, it is 
clear, to require me that in any conversation I have with anybody about 
anything pertaining to any case which is a record case, I have got to 
immediately hie myself to my Office and make a true summary of that 
conversation. 

Allright. Let us assume I should be required to do that. 

Let us go beyond the question of whether it is practical for me to 
do that. But if I do it, then fairplay, Mr. Chairman, I think, would 
require that I notify this person to whom I have just talked, and 

ut him on notice, that is part of fairplay, that “I am today filing 
in'the public file in this case my true summary of what I interpreted 
you to say in our conversation this afternoon at 2 p.m., when I met 
you on the corner of Florida and Connecticut. Now, in the interest 
of fairplay I want to give you an opportunity to put in what you 
said before.” 

Before you put this in a public docket, before you indict some- 
body, I think fairplay would require that the other party concerned, 
vitally concerned, because it. concerns a very serious criminal offense, 
should be put on notice with an opportunity for reply. 

Senator Harr. Well, of course, the problem is how much simpler if 
the fellow came in, in open court, and put his statement on the record. 
That is what we are really desirous of achieving, is it not? If he 
does not want to do it that way, maybe these are some of the hazards 
we have to impose upon his ex parte argumentation. 

Mr. Durrer. Mr. Chairman, even so, if somebody stops me and 
starts to talk to me, I can say, “It is much simpler for you to come 
in, there is going to be a hearing starting next week, and you come 
in and put your statement on the record.” But I still have got to 
go and file the summary. 

Senator Harr. Well, conceivably, if there had been something like 
this on the books over the years people would treat you just as they 
treat Federal judges, and would not talk this way to you, you see. 

Maybe we have got. to take them by the scruff of the neck and do it; 
maybe not, but this is the point that concerns us. 

49968—60——24 
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If this isso momentous a statement made to you that will involve all 
of these subsequent problems, then, by golly, most people would say 
that is where it should be, on the record. That is from the other 
end, you see. 

Mr. Durrer. Undoubtedly this would have a very salutary and 
highly desirable effect. 

Senator Harr. That is good solid testimony; I like to hear that, 

Mr. Durrer. I must say again you are going to pay an awful price 
for it, and also it will entail—I want to reiterate this—-if we are talk- 
ing about fairplay, if I am going to be called upon to file a sum- 
mary of a conversation which, in essence, charges a man with a 
criminal offense under this statute, fairplay requires that before I put 
that in a public docket, I notify him and give him a chance to file his 
true summary of what he thought. 

Senator Harr. That is right. If he does not want to put it on the 
record and be subject to cross examination and clarification that that 
would involve, maybe something as rigorous as this is in order. That 
is exactly what we arec onsidering. 

Mr. Durrer. That is what I was—moreover, from the standpoint 
of fairness, the person making the oral presentation would not have 
an opportunity to see the wr itten memorandum until after it had been 
circulated to the other parties to the proceeding, and it had been made 
a part of the docket. 

If it were then contended that the memorandum did not properly 
reflect the oral conversation, fairplay would require that an opportu- 
nity be given to correct the record since a criminal penalty would be 
involved. 

I point out, Mr. Chairman, that this is certainly going to entail—I 

cannot argue that it would not have a salutary effect; it would. But 
this is going to place a tremendous administrative burden upon us 
until the effect is achieved. It is going to be pretty difficult. 

This might serve to further delay the disposition of the Board’s 
proceeding. 

In addition to S. 2374, the committee has indicated its desire to 
consider the provisions of title I of S. 600, a bill to establish an Office 
of Federal Administrative Practice. The Board has recently sub- 
mitted to this committee its detailed comments on S. 600 in connection 
with our report on S. 1070, a bill to revise the Administrative Proce- 
dure Act. Under the circumstances and limitations of time I will 
not go into the provisions of S. 600 at this time but will rely upon 
our previous statement and ask that it be made part of this record 
of this hearing. 

Senator Harr. It will be at this point. 

(The document referred to follows :) 

JULY 8, 1957. 
Hon. JAMES O. EASTLAND, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Dear SENATOR EAsTianp: This is in further reply to your letter of TT 15, 
1957, acknowledged March 21, 1957, asking the Board for its comments on S. 932, 
a bill to establish an Office of Federal Administrative Practice; to provide for 
the appointment and administration of a corps of hearing commissioners; to 
provide for admission to and control of practice; to establish a legal career 
service for improvement of legal services in Government; and for other purposes. 
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This bill, referred to as the Federal Administrative Practice Reorganization 
Act of 1957, is a comprehensive legislative proposal divided into five main titles. 
Title I, “Office of Federal Administrative Practice,” sets up an Office of Federal 
Administrative Practice to administer the provisions of titles Ez: iit and IV. 
Title II, “Hearing Commissioners,” provides for the redesignation of trial exam- 
jners and hearing examiners as “hearing commissioners” and contains detailed 


provisions as to their appointment, tenure, duties, compensation, and related 


matters. Title III, “Legal Career Service,” provides for a legal career service 
to include all civilian attorney positions in the Government with certain specified 
exceptions, and contains detailed provisions as to their appointment, tenure, 
compensation, and related matters. Title IV, “Admission to and Control of 
Practice,” contains provisions relating to the representation of parties to agency 
proceedings both by attorneys and other qualified persons, provides general 
standards of conduct applicable to such representatives, and provides for dis- 
ciplinary proceedings. Title V, “General Provisions,” provides for the com- 
pensation of members of various committees authorized by the bill, and contains 
a number of technical provisions. 

The Board concurs in the broad objectives of the proposed legislation to safe- 
guard the independence of the hearing commissioners in making their decisions, 
and to provide a governmentwide legal career service. However, the Board has 
reservations in regard to certain specific provisions of the bill as set forth below 
and hence cannot endorse the legislation in its present form. 

One question that the Board would raise in connection with title I of the 
proposed bill relates to the provision for appointment of a Director of Federal 
Administrative Practice for a 10-year term, with power to supervise and direct 
administration of the program. The Board doubts the overall desirability of 
establishing a new agency largely under the direction and control of one man. 
While the Board strongly supports a legal career service based on merit. it would 
appear that the Civil Service Commission could competently meet the needs of 
a legal career service as efficiently and less expensively than the proposed new 
agency. The past experience of the Civil Service Commission in the establish- 
ment of criteria, recruitment of personnel, etc., should be extremely valuable 
to the accomplishment of many of the purposes of this bill. While it is evident 
that various categories of personnel present certain peculiar personnel problems, 
it appears to the Board that there are many more problems common to all 
occupational categories. 

Should the Congress decide to establish an independent Office of Federal Ad- 
ministrative Practice, the Board would question the desirability of one-man 
direction of the Office based on appointment for the 10 years as Director. In 
view of the extensive powers placed in the Director, it is suggested that con- 
sideration be given to the substitution of a Commission, bipartisan in nature, 
composed of several persons having a shorter period of tenure and with their 
terms of office arranged to expire at varying intervals. 

Title II of the proposed bill would drastically revise the present procedures 
with regard to recruitment, assignment, compensation, tenure, and separation 
of the hearing commissioners. While the Board has no objection to enactment 
of procedures that would safeguard the independence of the hearing commis- 
sioners in reaching their decisions, it is the Board’s view that if the agency policy 
is to be properly implemented, the Examiners, or Commissioners, should be a 
permanent part of the agency, whose cases they hear, and they should be subject 
to its administrative direction, at least to the extent that the advantages of 
administrative hearings, as contrasted to judicial hearings, may be preserved. 

The Board favors the requirement that no hearing commissioner should be 
appointed in the future who is not admitted to the bar; however, it is believed 
that it would be unfair and contrary to the public interest to remove an examiner 
who is doing satisfactory work merely because he lacks a technical qualification 
which experience has shown he does not need. 

While the Board has consistently concurred in the principle of increased 
salaries, especially for personnel in the more responsible positions, and agrees 
with the proposed adjustment of basic compensation rates for both attorneys 
and hearing examiners, it believes that the matter of compensation should be 
approached on an overall basis. Certainly, were all of the Board’s hearing 
examiners to receive compensation at a rate of $16,000 per annum in grade 
GS-18, it would be unfair to many Board employees holding positions of equal 
or greater responsibility, at lower salary rates. 

It is our further view that the hearing commissioners require no greater job 
security than that which is now provided for them under the Administrative 
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Procedure Act. To provide greater security would weaken the agency’s contro] 
over its employees of questionable competence. 

The Board does not favor the provision of section 211(b) wherein the 
Director, by regulation, may waive the requirement that the presiding hearing 
commissioner shall make and file an initial decision. It is the Board’s view 
that the affected agency is in a better position than is an independent office, 
which may not be completely familiar with the agency’s needs, to decide which 
of its procedures may be waived. Moreover, section 8(a) of the Administra- 
tive Procedure Act expressly invests the Board with discretionary power to 
direct its hearing commissioners to certify cases to it for initial decision. [It 
should be observed that the proposed provision might constitute a repeal of 
this provision of the Administrative Procedure Act, and the Board would ques- 
tion the advisability of such action. 

With regard to the establishment of a legal career service, as provided in 
title III of the bill, the Board endorses this in principle, with the expressed 
opinion that the agency must retain a large measure of control over employ- 
ment, promotion, assignment, and separation of functions of its attorneys. Sec- 
tion 303(b)(16) empowers the Director to designate attorney positions not 
subject to the professional supervision of the chief legal officer of the agency, 
It is the Board’s opinion that the internal organization of an agency should 
be left to the discretion of the agency in order that it may manage the personnel 
resources at its disposal in the manner it deems most suitable to the require- 
ments of the agency. 

In connection with the provisions contained in title IV, “Admission to and 
Control of Practice,’ the Board’s experience indicates that its present “Rules 
of Practice” are adequate, so that, insofar as the Board is concerned, the pro- 
posed legislation does not appear to be required at this time. 

The Board concurs in the overall objectives of S. 932—to insure the in- 
dependence of the hearing commissioners and to establish a legal career service 
in Government—it differs only as to some of the provisions by which these 
objectives are to be attained. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to the committee for its consideration. The Bureau 
pointed out, however, that in the absence of the views of the appropriate 
affected agencies, and further detailed information regarding the effects of S. 
932, it is unable at this time to advise as to the relationship of either the bill 
or the Board’s report to the program of the President. 

Sincerely yours, 
JAMES R. DuRFEE, Chairman. 

Mr. Durrer. A copy of the Board’s position with respect to S. 600 
is attached to my statement. 

In conclusion, Mr. Chairman, the Board wishes to thank the com- 
mittee for this opportunity of presenting its views. I hope you 
will find our comments and suggestions helpful. Since for the most 
part our views have dealt with the substantive provisions of the bill 
rather than drafting or technical problems, the committee and its 
staff may wish to call upon the Board for further assistance. Please 
do not hesitate to call upon us. If so, we certainly would be pleased 
to be of any further help, and we will promptly file the information. 

Senator Harr. I was going to thank you for that, Mr. Chairman. 

T have no further questions. 

Mr. McDonaxp. I would like to ask one question, if I may, Senator 
Hart. 

Now, Mr. Chairman, under the separation of functions section of 
the act, there are certain people prohibited from discussing the mat- 
ter with the agency, with the Board members; is that correct? 

Mr. Durree. Yes, sir. 

Mr. McDonaxp. Yet there are certain people that you do con- 
sult 

Mr. Durree. Yes. 

Mr. McDonatp (continuing). Other than these? 
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Mr. Durree. Yes, sir. 

Mr. McDonaup. And that consultation goes to the merits of the 
case t 

Mr. Durree. Yes, sir. 

Mr. McDonap. And someone who has argued a certain area of the 
merits of the case does not know what that person has presented to 
the Board members; is that right ? 

Mr. Durrer. Any witness, as I said—and this is typical throughout 
the whole area of hearing—let us say we have a route case. Now, the 
Bureau of Air Operations, the Director may determine that this is a 
ease in which the Bureau or a representative of the Bureau, should 
be represented as a party. In other words, we say that the Bureau 
becomes a party. 

Actually what happens is that the Bureau assigns, and usually this 
starts with a prehearing conference—there is a Bureau counsel from 
the legal Staff of the Bureau of Air Operations in this case assigned 
to the prehearing conference, and he participates in the prehearing 
conference. 

Mr. McDonaxp. No. I mean 

Mr: Durrer. He may, as the case proceeds, call upon particular 
witnesses with particular expertise in the area which is involved in 
this case. But none of these people are ever called upon to confer with 
the Board, either during the decisional process or while the Board is 
actually arriving at its decision. These people are treated as clearly 
under the separation of functions as an eaxminer or anybody else. 

Mr. McDonaxp. I appreciate that. 

The point I am trying to make is that there are people consulted on 
factual matters after the initial decision goes to the Board, if I under- 
stand your testimony ? 

Mr. Durree. After the initial decision goes to the Board ? 

Mr. McDona.p. Yes. 

Mr. Durree. Yes, sir. 

Mr. McDonatp. Members of your staff are consulted on factual 
matters ? 

Mr. Durree. Yes, sir. 

Mr. McDonap. Not purely legal matters? 

Mr. Durrer. Yes, sir. 

Mr. McDonatp. The people involved in the hearing before the ex- 
aminer are not aware of what those people are conveying to the Board; 
is that correct ? 

Mr. Durrer. That is correct; yes, sir. 

Mr. McDonaxp. And if this statute would prevent that, then you 
say we would have more delay and lack of expert knowledge? 

Mr. Durree. I say that is inevitable; yes, sir. 

Mr. McDonaup. As a practicing attorney, after spending days and 
my. client spending quite a bit of money on a hearing before one of 
the agencies, I do not think it would be quite fair, to my mind, that 
some consideration was being given to something I did not know about 
in the hearing. 

Mr. Durrer. Well, the Board, in reaching a decision, whatever ex- 
pertise it calls upon from the staff by way of advice, the Board must 
decide the case itself upon the record in an open hearing. 

Mr. McDonatp. Well, do these communications by the staff mem- 
bers not influence the Board ? 
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Mr. Durrer. Certainly they do. 

Mr. McDonap. They do not? 

Mr. Durrer. They do; yes, sir. 

Mr. McDonaup. Well then, the attorney does not know exactly 
what may have influenced them because it is not on the record, is 
that correct ? 

Mr. Durrer. Well, the consultations of the staff with the Board as 
to advice upon the technical problems which are involved in the 
record, the evidence in the record, they have an effect on the delibera- 
tions of the Board. That is why we have the staff. If that is to be 
interpreted as a violation of fair play, well, I guess that is it. It is 
not strict judicial due process, as a lawyer understands it, as he comes 
before a court of law; I concede that. 

Mr. McDonatp. Well, that is the point I am making and, perhaps, 
I am naive, but I expected that during that judicial process before 
the Commission or the Board, there would be judicial due process, 

Mr. Durrer. I think when you talk about judicial due process I, as 
an administrator, am forced to the pragmatic conclusion that there is 
a marked distinction between due process as used by—in the context 
that the courts use it in judicial proceedings, and due process, or fair 
play, if you want to call it that, as used in the regulatory type 
proceeding. 

I want to point out one thing, and I am sure this has been pointed 
out already, that this Board has a responsibility to do something 
beyond adjudicate as a court and sit and hear evidence. 

In a route case, in any case, that comes before the Board, any 
adjudication, as well as rulemaking, the first responsibility of the 
Board, as set fortli in the policy statement of the Congress is to encour- 
age, promote, and develop aviation. 

Now, the courts do not have to encourage, promote, and develop 
anybody. They just decide cases. 

But in every case which this agency, and I believe the other regula- 
tory agencies, consider, and I think, at least I have always felt, that 
it was imperative to consider that, when you consider the kind of 
process you are going to require, that this is not a judicial process, 
and part of it is a very pragmatic process which is designed to permit 
the agency to promote, encourage, and develop the industry which it 
is regulating. 

Mr. McDonatp. That is all I have, Mr. Chairman. 

Mr. Bo.ron-Smirn. No questions; thank you, Mr. Chairman. 
Senator Harr. Mr. Chairman, I did not realize we had gone so 
long. 

Thank you very much. 

Mr. Durrer. Thank you. 

(The prepared statement of Mr. Durfee is as follows:) 


PREPARED STATEMENT OF JAMES R. DuRFEE, CHAIRMAN, CIvIL AERONAUTICS 
BoarpD 


Mr. Chairman and members of the committee, I am James R. Durfee, Chair- 
man of the Civil Aeronautics Board. Accompanying me is Ross I. Newmann, 
Associate General Counsel. The Board appreciates this opportunity to present its 
views on S. 2374 and portions of S. 600. . 

S. 2374 and S. 300 relate only to certain aspects of the overall problems facing 
the administrative agencies and the area under consideration by this committee. 
This was made clear at the opening of these hearings in July of this year by your 
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chairman, Senator Carroll, of Colorado. I think Senator Carroll’s opening 
remarks are of considerable significance. He pointed out that for the first time 
in 13 years the Senate has decided to look at the administrative agencies to 
determine how they are operating under the Administrative Procedure Act, and 
how they are exercising the power delegated to them by the Congress. The 
Board feels it is timely and appropriate that the Senate should explore these 
pasic and fundamental questions which are of concern not only to the agencies 
themselves but the Congress as well. In order to best assist the committee in 
resolving these problems, the Board’s comments on S. 2374 and S. 600 have 
peen prepared with these basic issues in mind. 

The Civil Aeronautics Board is not an agency in the executive branch of the 
Government. We are your representative—an arm of the Congress. You have 
seen fit to delegate to us certain legislative authority, and we have attempted 
tocarry out your mandate to the best of our ability. 

I need not tell you that this has not been an easy task. There are many inter- 
ests in the field of aviation. In administering the laws which Congress has 
enacted, the Board has been keenly aware of the need for all interested parties 
to have full and complete opportunity to be heard. Many times our decisions 
are unpopular insofar as a particular carrier or group is concerned, but I am 
proud to say on behalf of the Board that our decisions are reached after consid- 
ered judgment and careful analysis and evaluation of the views of all interested 
parties. ' 

It is the Board’s position that the formulation of basic regulatory policy in- 
volves a delicate balancing of rights and interests. Only a regulatory commission 
directly responsible to the Congress is able to furnish the collective judgment 
which will best insure the protection of the rights and interests of all concerned. 

This is the very point which was before the Congress when it passed the Civil 
Aeronautics Act in 1988. At that time, Congress wisely chose to create a new 
independent agency in the legislative branch of the Government—an arm of the 
Congress. Later, under Reorganization Plan No. 4, certain administrative and 
executive functions were placed in the Civil Aeronautics Administration which 
was made part of the Department of Commerce. The quasi-legislative and quasi- 
judicial functions, however, were retained in the Board which remained an 
independent agency directly responsible to the Congress. 

The situation which existed in 1938, when the Civil Aeronautics Act was 
passed, can only be described as chaotic. Approximately half of the $120 million 
of private capital previously invested in the airlines had been lost. The contract 
system of air mail awards then in existence resulted in cutthroat competition 
and did not take into account the operational abilities of the carriers concerned, 
the contribution which a particular award might make to the development of a 
sound national route pattern, or other elements of public interest involved in 
the development of a sound air transportation system. The situation was made 
even more acute by the fact that the problem was not solely an economic one; it 
carried with it grave implications from the standpoint of safety as well. In 
short, the picture was one of a vital industry deemed essential to our national 
well-being that was threatened with collapse. 

In order to meet this situation, Congress enacted a comprehensive regulatory 
scheme vesting in an agency of the Congress responsibility for the regulation, 
promotion, and development of air transportation. In 20 years under this 
regulatory pattern, the air transportation system of the United States has 
achieved a growth, state of development, and degree of financial stability un- 
paralleled in transportation history. With this progress have come not only 
tremendous benefits to the Nation’s commerce but to the postal service and to 
the national defense as well. 

Air transportation has thus progressed in a relatively short period of time from 
a small industry in a precarious financial condition to the point where it is a 
vital factor in the overall economy and defense of this Nation. Indeed, the 
Board’s regulatory policies, procedures, and techniques, both economic and safety, 
have served as models for international civil aviation throughout the world. 

In 1938 when the Civil Aeronautics Act became law, scheduled air service was 
available on a limited domestic network to some 1.3 million passengers, and the 
scope of oversea and foreign operations was even more limited, with no service 
being conducted over the important North Atlantic trade route to Europe and 
only a single service across the Pacific to the Far East. By 1958 the certificated 
air carriers were transporting 50 million passengers annually, passing the 
railroads and motor carriers in total passenger traffic. Internationally, air 
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transportation is now the predominant mode of transportation, the U.S. flag car. 
riers providing round-the-world competitive service as well as scheduled air 
service linking the United States with all its territories and possessions and, 
with one exception, all major foreign countries. For the committee’s informa. 
tion, there is attached to my statement a chart showing the growth of air trans. 
portation during the 20-year period from 1938 to 1958. 

Surely, progress such as this is tangible evidence that the Civil Aeronautics 
Board has been competent and is competent to regulate this vital national ip- 
dustry. As this committee looks into the question of how the Board is exercising 
the power delegated to it by the Congress. I think you will find governmenta] 
policies, which have played a large and indispensable role in the development 
of the air transport industry, have been evolved just as Congress intended them 
to be—under the flexible statutory standards as prescribed by the Congress. 

The Board has exercised its statutory responsibilities to promote and develop 
as well as to regulate. Air mail subsidy, which was a key promotional tool 
provided in the Civil Aeronauties Act, originally was needed by the entire 
industry. Today it is no longer paid to the domestic trunkline carriers, all 
of whom are self-sufficient, and no international U.S. flag carrier presently is 
receiving subsidy payments. 

This same responsibility for promotion and development has been utilized 
to introduce and successfully establish entirely new concepts in air transporta- 
tion. For example, we have today 14 local service systems in operation pro- 
viding short-haul, local and feeder operations to over 400 towns and cities in 
44 States and carrying more passengers than were transported by the entire 
air transport industry in 1938. 

The certification of all-cargo carriers speicalizing in air cargo development, 
the authorization to the supplemental air carriers to provide auxiliary type 
air transportation services, the certification of carriers to provide helicopter 
services in and around our three largest cities, and the operations of the 72 
domestic and international air freight forwarders and hundreds of air taxi 
operators under Board regulation, are still further illustrations of the use of 
the pomotional and developmental power in accordance with the guidelines 
and standards set forth by the Congress. This has resulted in an air transporta- 
tion system which is second to none. 

One of the most difficult problems facing the Board is delay in our admin- 
istrative process. This delay is a cancer that can destroy the regulatory 
process if not promptly corrected. We are all familiar with the axiom applic- 
able to the courts—‘justice delayed is justice denied.” This is equally applic- 
able to a regulatory agency such as the Civil Aeronautics Board. 

Ways and means must be found to expedite the handling of the Board's 
workload. This is not an easy task. It requires a good deal of study and under- 
standing but it can be done. The problem of determining how to reap the 
benefits of expedition and expertise, while still retaining the basic concepts of 
fair play, has been debated for a good many years. I am convinced that the 
solution does not lie in the dissection and dismemberment of the independent 
regulatory agencies, 

After many years of study, Congress passed the Administrative Procedure 
Act in 1946. Admittedly the adoption of this act was not a cure-all. It is 
fair to say, however, that during the period of approximately 13 years’ which 
this act has been in existence, the principles of basic fairness for all concerned 
with the administrative process have been well preserved. 

Perhaps some of the delay in Board proceedings can be attributed to lack 
of personnel. But even if we achieve our objective of a larger staff, we would 
still have the delays that are inherent in our regulatory process—delays that 
in most instances are inherent in the requirements of the Federal Aviation 
Act and the Administrative Procedure Act. The quasi-judicial process is a 
deliberative one that has inherent in it the seeds of delay. 

In addition, there is a philosophical conflict going on today in administrative 
law that vitally concerns this problem—the recurrent conflict between efficiency 
and what we might call due process of law. In this context I think it is worth- 
while to observe that we cannot have our cake and eat it too. The Board fre 
quently is criticized for meticulously dotting the i’s and crossing all the ts. 
The same critics, when unsuccessful, readily take the Board to court for failure 
to cross the same t’s and to dot the same i’s. 

Congress can pass laws which will bring the Board’s procedures closer to the 
court type of proceeding. This may satisfy those who insist upon the utmost 





ar- 
air 
nd, 
na- 
ns- 


ics 
in- 
ing 
tal 
pnt 
em 


lop 
00] 
tire 


’ is 


r0- 
| in 


ant, 


ter 
"ae 
axi 
: of 
nes 
rta- 


xin- 
ory 
llic- 
lic- 


rd’s 
ler- 
the 
3 of 


lent 


ure 
t is 


ned 


ack 
yuld 
hat 
tion 
sa 


tive 
ncy 


ADMINISTRATIVE PROCEDURE LEGISLATION 373 


legislative precautions to insure a fair and exhaustive hearing, but it does not 
contribute to the original justification for an agency’s existence—an expedi- 
tious and prompt dispatch of administrative matters by an expert body. 

In dealing with this problem, Congress must choose between a greater em- 
phasis of rigid court-like procedures or flexible but expeditious procedures which 
will permit the prompt dispatch of agency functions with a minimum of delay. 
The Board is very much concerned over the growing emphasis today on the 
“due process” aspect of administrative procedure rather than efficiency per se. 
This tendency was evident back in 1945 prior to the enactment of the Adminis- 
trative Procedure Act. Later in 1950 the emphasis swung toward efficiency 
through reorganization plans such as outlined by the Hoover Commission. 
Today the pendulum is swinging back toward the judicial emphasis of 1945. 
We find the Administrative Law Section of the American Bar Association press- 
ing for judicialization of regulatory agencies—in other words, to take the 
word “quasi” out of the term “quasi-judicial.” Within the past 2 weeks, the 
Board submitted to this committee its detailed comments in opposition to S. 1070, 
a bill prepared by the American Bar Association which would substantially 
revise the Administrative Procedure Act along these lines. Certainly if this 
trend toward judicialization is adopted by the Congress there inevitably must 
be even further delays in the regulatory process—delays which are inconsistent 
with the public interest and cannot be tolerated. 

I have taken the time to go into some of these important overall problems 
because, as Chairman Carroll pointed out, these are matters of vital concern 
to this committee. As previously indicated, S. 2374 and S. 600 relate to only 
part of the problem. These bills, therefore, should be considered together with 
the broader issues I have raised this morning. In addition to its report on 
§. 1070, the Board also has testified and submitted a report on the so-called 
leak and pressure bills, S. 2461 and S. 2462 of the 85th Congress, and has 
participated in hearings and panel discussions of the Legislative Oversight 
Subcommittee of the House. 

In the meantime, pending consideration of the various legislative proposals 
before the Congress, the Board and its staff have given considerable attention 
to ways and means of shortening hearing procedures, streamlining Board pro- 
ceedings, and generally cutting down on the time necessary to process matters 
requiring Board action. 

In an effort to achieve this objective, the Board has employed and will con- 
tinue to use every means at its command to constantly improve the performance 
and dispatch of its regulatory responsibilities. The means heretofore utilized, 
and which will continue to be pursued, include a constant review and surveil- 
lance of internal procedures with a view to relieving the Board and its staff 
of unnecessary and burdensome details; the use of delegations to the staff to 
the maximum extent consistent with law and with the Board’s statutory duties; 
revisions of the Board’s rules and other procedures which will assure the maxi- 
mum expedition in the processing of cases and regulatory actions while, at the 
same time, preserving principles of basic fairness for all concerned with the 
administrative process; and requests to the Congress for appropriate legislation 
where needed. 

During the past year, for example, consideration has been given by the Board 
to numerous revisions in its regulations which should serve to expedite our 
work. In addition, the Board’s legislative program for the 1st session of the 
86th Congress contained several legislative proposals which would accomplish 
this objective. The legislative program for the 2d session of the 86th Congress 
has recently been completed and the Board is now seeking additional legislative 
changes which will serve to expedite its work. 

In short, the Board favors these or any other legislative proposals which 
will accomplish this purpose. The Board cannot, however, in the absence of a 
clear showing that existing law does not provide an adequate safeguard, support 
legislation which will result in further delays in Board proceedings. 

In the light of this discussion, I will now take up our specific comments with 
respect to 8. 2374 and S. 600. 

8. 2374 is similar to H.R. 6774 introduced in the House on April 29, 1959, 
with one basic distinction. H.R. 6774 specifically amends the several regulatory 
statutes whereas S. 2374 applies to agency proceedings generally. 

Section 2 of S. 2374 provides that in proceedings which are subject to notice 
and opportunity for hearing and required by law to be based upon a hearing 
record, the agency’s determination and decision shall be based solely and ex- 
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clusively upon the issues, pleadings, evidence, and contentions of record in the 
proceedings. Itis further provided that such proceedings shall include adjudica- 
tions. 

This would have a far-reaching effect upon the Civil Aeronautics Board, 
Under the Administrative Procedure Act, there is no requirement that all 
adjudications must be made after notice and opportunity for hearing. Only 
where the enabling statute requires cases of adjudication to be determined on 
the record after opportunity for hearing does the Administrative Procedure Act 
impose such a requirement. S. 2374 would require all adjudications to be made 
on the record after opportunity for hearing even though a hearing is not 
presently required by the Federal Aviation Act. This would mean that hundreds 
of proceedings involving sections 101(3), 402, 409, 412, 416(b), and 1108(b) 
of the act would have to be based on a record after opportunity for hearing. 

In the areas of transatlantic and foreign off-route charters and foreign air. 
craft permits alone, the Board handles approximately 700 applications a year, 
A requirement that these nonhearing adjudications be decided only after notice 
and hearing upon the basis of a record would necessitate a considerable number 
of additional personnel and would seriously and needlessly delay Board actions, 

Under the law today, the Board is free to hold an evidentiary hearing in cop- 
nection with these or any other matters. In fact, the Board does hold a hearing 
where it is in the public interest and where a useful purpose would be served 
even though a hearing is not required by statute. I might point out that section 
2 of S. 2374 imposes a requirement which is directly contrary to the recom- 
mendations of the Board in its legislative program where the Board is seeking 
to eliminate hearings in certain cases where hearings are not necessary in the 
public interest. A good example of the need for such legislation recently occurred 
in connection with the American Airlines-General Aircraft & Leasing (Co, 
(GALCO) sale of DC~7 aircraft which required a hearing under section 408 
of the act. That particular case involved no effect on competition and no real 
question of adverse public interest. In such a case a hearing was actually a 
waste of time. The solution, of course, is to amend section 408 as requested by 
the Board in its legislative program to give the Board discretion to modify the 
hearing requirements in such cases. S. 2374 moves in exactly the opposite 
direction. Instead of providing relief in areas where more flexibility is needed, 
the requirements imposed by section 2 of this bill would virtually place the 
Board in a judicial straitjacket. 

Section 2 of the bill is not only objectionable for the reasons stated above but 
in our opinion is unnecessary, particularly if the provision requiring all adjudi- 
cations to be made on a record after notice of hearing is eliminated as we have 
suggested. The remainder of section 2 is similar to the provisions of the Admin- 
istrative Procedure Act except for the definition of “record.” Section 7(d) of 
the Administrative Procedure Act adequately defines what shall constitute a 
reeord for decision, and we see no reason to change this provision which has 
worked well for many years. 

Sections 3, 4, and 5 of the bill deal with the problem of ex parte influence. 
Sections 3 and 4 prescribe the responsibilities of agency members and hearing 
officers, while section 5 sets forth the responsibilities of litigants and others, 

Section 3 provides that it shall be unlawful for any agency member or hear- 
ing officer who presides over or participates in the decision or conduct of a 
proceeding to permit, receive, entertain, or consider any ex parte interview, 
argument, or communication pertaining to his consideration or decision except 
where authorized by law or upon reasonable notice to all parties of record. 

Under section 4, all such communications together with a statement of cir- 
cumstances must be made a matter of record with notice given to all parties. If 
such communications are oral, a summary must be prepared for this purpose. 
Civil and criminal sanctions are provided for failure to comply with this sec- 
tion. 

Section 5 makes it unlawful for any person with intent to influence the con- 
sideration or decision of a proceeding to communicate ex parte, directly or 
indirectly, with an agency member or hearing officer concerning a proceeding 
which is pending except where authorized by law or upon reasonable notice 
to all parties of record. Failure to comply with this section is subject to crim- 
inal sanction and, in the case of parties, to disqualification in the agency’s 
discretion. 
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The provisions of sections 3, 4, and 5 of this bill are in many respects similar 
to the Board’s own code of ethics and the Board endorses the general objective 
to be accomplished. In some respects, however, the bill is too broad and in our 
opinion should be modified. é : : 

By way of background, I should like to describe briefly for the committee 
our rules and regulations which constitute the Board’s code of ethics. 

In March 1951 the Board adopted principles of practice which are applicable 
to the Board, to its staff, and to all other persons. In adopting these principles 
of practice, the Board made it clear that the standing and effectiveness of the 
Board are directly related to the observance of the highest standards of judi- 
cia] and professional ethics by the Board and its staff as well as by the parties 
and attorneys appearing before it. 

Section 300.1 of the Board’s principles of practice points out that in many 
respects the functions of the Board are similar to those of a court and parties 
to eases before it, as well as those who represent such parties, are expected to 
conduct themselves with honor and dignity. By the same token, the members 
of the Board, and those of its employees who participate with the Board mem- 
bers in the determination of cases upon a record, are expected to conduct them- 
selves with the same fidelity to standards of propriety that characterize a 
court and its staff. 

Section 300.2 is designed to safeguard cases which are decided by the Board 
after notice and hearing and upon a formal record. It states that in such cases 
it is improper that there be any private communication on the merits of the case 
to a member of the Board or its staff. It is likewise improper that there be 
any private communication on the merits of the case to a member of the Board 
or to the examiner by any members of the Board’s staff who participated in 
the hearing as witness or as counsel. Moreover, it is improper that there be any 
effort by any person interested in the case to sway the judgment of the Board 
by attempting to bring pressure or influence to bear upon the members of the 
Board or its staff. 

Section 300.4 states that it is particularly improper that persons interested in 
the business of the Board provide unusual hospitality to the Board or its staff 
or that such hospitality be accepted. Section 300.5 deals with proper attorney- 
client relationships and stresses the need for practitioners to use their best 
efforts to restrain their clients from improprieties in dealing with the Board 
or its staff. Section 300.6 provides for the temporary or permanent disqualifica- 
tion and denial of the privilege of appearing before the Board of any person who 
is found to have engaged in unethical or improper professional conduct. 

In addition to the principles of practice which were adopted to preserve the 
quasi-judicial character of the Board’s actions and to definitely prescribe in 
written form the rules of conduct by which all persons having business. with 
the Board are governed, the Board has also adopted rules governing the conduct 
of its own officials and employees which require strict adiierence to the highest 
standard of conduct. These rules have been developed over a period of years 
and have been revised and brought up to date through a continuous process. 
In adopting its present rule, the Board pointed out that in a regulatory agency 
such as the Board, whose actions affect the safety and the financial interests 
of a large number of persons, it is particularly important that every officer and 
employee adhere strictly to the highest standard of conduct in their social, 
business, political, and other off-the-job activities. 

The Board’s rules of employee conduct provide, in essence, that— 

(1) No employee may receive unusual gifts or entertainment which 
might be interpreted as tending to influence the performance of his official 
duties. 

(2) No employee may hold or acquire a pecuniary interest in any air 
carrier, foreign air carrier or any other enterprise primarily aeronautical 
in nature. 

(3) The unauthorized disclosure of information may result in disciplinary 
action against any employee including suspension or removal. 

(4) No employee may engage in any outside employment or activity which 
in any way tends to interfere with the proper performance of his official 
duties or involves a conflict of interest. 

(5) No former employee of the Board is permitted to appear before the 
Board in connection with any matter which he handled while associated 
with the Board. In matters which he did not handle or pass upon but 
which were pending at the time of his employment with the Board, he is 
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not permitted to appear before the Board for a period of 6 months after 
leaving the Board. 

(6) No person will be employed or retained by the Board who hag a 
member of his immediate family working for an air carrier or an aviation 
trade association. 

The Board’s rules of employee conduct also make specific reference to the 
statutory provisions of the Criminal Code and other pertinent laws of the United 
States which restrict the conduct of officers and employees of the Board and 
other Government agencies. These rules and regulations are under constant 
surveillance by the Board in order that they may be amended as the need arises, 

While the Board believes that its rules and regulations constitute a reasonably 
adequate code of ethics, we recognize a deficiency in these rules which could 
be remedied by appropriate legislation. Under the present law, our only remedy 
against an employee who violates our rules of conduct is to dismiss him. In 
the case of a Board member, the Federal Aviation Act provides that a member 
may be removed by the President for inefficiency, neglect of duty, or malfeasance 
in office. The only remedy the Board has against outsiders who violate the 
principles of practice by improper communication or pressure is to disqualify 
and deny them the privilege of practicing before the Board. If they are not 
practitioners, however, the Board has no recourse against them at all. S, 2874 
would provide a criminal sanction for willful violations against litigants and 
others and therefore correct this deficiency. 

The circumstances and extent to which ex parte communications should be 
prohibited are difficult to define. In our opinion, there should be no private 
communications to the Board or its staff in relation to the merits of matters 
required to be determined on an evidentiary record, or any communication in 
eases between staff members and the Board which is contrary to the separation 
of functions provisions of the Administrative Procedure Act. The Board's reg- 
ulations so provide and indeed go even further and exclude communications to 
the Board from a staff member who participated in a hearing as witness or 
counsel, even though the proceeding is one to which separation of functions does 
not apply. 

S. 2374, however, goes much further and would prohibit a Board member from 
discussing a case with the Board’s staff even though such staff personnel had 
nothing whatever to do with the case. An agency’s specialized expertise lies 
largely with its staff. If the members are cut off from ready access to staff 
expertise by rigid separation of its functions in administrative procedure, we 
must pay the cost which would be high in time, money, and efficiency. 

The Board also believes that there should be expressly excluded from the 
applicability of this bill so-called status and procedural inquiries as well as pre 
liminary staff discussions related to agreement as to matters to be adjudicated, 
offers of settlement, and the like. The same is true with respect to those spon- 
taneous communications received from the general public in relation to Board 
proceedings. In the Board’s view, status and procedural inquiries are in nowise 
improper, but rather represent the normal and expected course of action. We 
do not regard spontaneous letters received from the general public as improper 
nor can they be prevented. 

While we have no quarrel with the general objective of public disclosure, we 
feel that section 4(a) of the bill as presently drafted would create serious prob- 
lems and place an unreasonable burden upon the Board. This section would 
require all written communications to be made a matter of record in the public 
file and notice thereof given to all parties. The Board now follows the practice 
of placing such communications in the docket and would have no objection to 
enacting such a provision into law. The requirement, however, that notice 
be given to all parties would place a substantial additional burden upon the 
Board, particularly in route cases where there are a large number of parties 
in the proceeding. 

With respect to oral communications, section 4(a) raises even greater prob- 
lems. The burden this would place upon the Board member would be substan- 
tial. Not only would a Board member frequently find it difficult to delineate 
between matters which are covered by this section, but he might well find 
himself in a position where he could not readily reduce such oral presentation 
to writing. Moreover, from the standpoint of fairness the person making the 
oral presentation would not have an opportunity to see the written memorandum 
until after it had been circulated to the other parties to the proceeding. If it 
were then contended that the memorandum did not properly reflect the oral 
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conversation, fair play would require that an opportunity be given to correct 
the record since a criminal penalty would be involved. This might serve to 
further delay the disposition of the Board’s proceeding. 

In addition to S. 2374, the committee has indicated its desire to consider the 
provisions of title I of S. 600, a bill to establish an Office of Federal Admin- 
istrative Practice. The Board has recently submitted to this committee its 
detailed comments on 8. 600 in connection with our report on S. 1070, a bill 
to revise the Administrative Procedure Act. Under the circumstanees, I will 
not go into the provisions of S. 600 at this time but will rely upon our previ- 
ous statement and ask that it be made part of this record. A copy of the Board’s 
position with respect to S. 600 is attached to my statement. 

In conclusion, Mr. Chairman, the Board wishes to thank the committee for this 
opportunity of presenting its views. I hope you will find our comments and 
suggestions helpful. Since for the most part our views have dealt with the 
substantive provisions of the bill rather than drafting or technical problems, 
the committee and its staff may wish to call upon the Board for further assist- 
ance. Please do not hesitate to call upon us if we can be of any further help 
to you. 


Growth of the certificated air transport industry from 1988 to 1958 
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Senator Harr. The next, and last, witness of the a is the 
Chairman of the Federal Power Commission, Chairman Kuykendall. 


STATEMENT OF JEROME K. KUYKENDALL, CHAIRMAN, FEDERAL 
POWER COMMISSION ; ACCOMPANIED BY WILLARD W. GATCHELL, 
GENERAL COUNSEL; AND CARL T. KALLINA, CHIEF, BUREAU OF 
RATES AND GAS CERTIFICATES 


Mr. Kuyxenpatu. Mr. Chairman, if I may, I would like to intro- 
duce the people who are here from the Federal Power Commission. 

Senator Harr. Please do. 

Mr. Kuyxenpati. Commissioner Kline from Wyoming sitting in 
the back a few rows, and our Executive Director, Mr. Harry Trainor 
is here, and on my right is Willard Gatchell, our General Counsel, 
and on my left Carl Kallina, the Chief of our Bureau of Rates and 
Gas Certificates. I believe that is all the personnel we have here. 

I have a prepared statement which has been given to the staff of 
the committee, and I assume you would like me to read that. 

Senator Harr. The statement will be included in full in the record, 
and very likely it will be best if you did read it. I will leave that to 
your judgment. 

r. KuyKenpauu. Yes; and in addition we have submitted to the 
committee the Commission’s written reports on these two bills which, 
I suppose, you would want to go into the record, too ? 
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Senator Harr. Those will be made a part of the record following 
the testimony. 

Mr. KuyKenpatu. Mr. Chairman and mmebers of the subcommittee 
may I express my appreciation of the privilege of being premitted to 
appear before your subcommittee to present my views as Chairman 
of the Federal Power Commission on the American Bar Association 
ethics bill, S. 2374, and its proposal for an Office of Federal Admin- 
istrative Practice, title I of S. 600. We have already sent to Chair- 
man Eastland the reports of the Federal Power Commission on these 
bills and I have little to add to what is there said. In order that your 
subcommittee may have the high points, however, I will read portions 
of those reports, with confidence that the reports in their entirety will 
have your attention. 

S. 2374 


In the Federal Power Commission’s report on S. 2374, submitted 
August 6, 1959, we point out that under section 3 an agency member or 
hearing officer may receive and consider ex parte communications 
under circumstances authorized by law. The bill does not say what 
these exceptional circumstances may be and is, I believe, defective in 
not defining them with particularity. Since the bill carries criminal 
penalties, all of those to whom it may apply should be able to know 
what is allowed and what is prohibited. 

Our report goes on to say that these exceptional circumstances 
under which ex parte communications may be received and considered 
may possibly be similar to the circumstances authorized by law under 
which ex parte matters may be considered under the separation of 
functions provision of section 5(c) of the Administrative Procedure 
Act (5 U.S.C. 1004(c)). The Attorney General’s Manual on the Ad- 
ministrative Procedure Act (p. 55) says this exemption in the Ad- 
ministrative Procedure Act would permit a hearing examiner to act 
without notice on such matters as requests for adjournments, continu- 
ances, and the filing of papers (S. Rept. 752, p. 17; H. Rept. 1980, p. 
30; S. Dec. 248, pp. 203, 262, all of the 79th Cong.). The manual adds 
that the exemption would also apparently permit an examiner to act 
ex parte on requests for subpenas, an indication of the uncertainty 
even at that time when the legislative history was fresh in mind. 

In addition to the circumstances noted in the Attorney General’s 
Manual as justifying ex parte communications under the correspond- 
ing section 5(c) of the Administrative Procedure Act, a party should 
also have a right to contact an agency member on emergency situa- 
tions arising during the course of a proceeding, whether the hearing 
has been completed or not, even if time will not permit the advance 
notice to all parties of record required under section 3. Since none 
of the exemptions are spelled out in the bill, uncertainty would neces- 
sarily exist as to whether a particular ex parte communication was 
permissible under sections 3, 4, or 5 and anybody making, receiving 
or considering an ex parte communication would do so at his peril. 

In other words, the phrase “except in circumstances authorized by 
law” in these three sections has no clear meaning. It has long been 
established that criminal statutes must be clear and definite. Con- 
gress must inform a citizen with reasonable precision of what acts It 
intends to prohibit. Winters v. New York, 333 U.S. 507, 509 (1948). 
Consequently, this necessary and proper recognition of the propriety 
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of ex parte communications under some unspecified circumstances 
renders the criminal penalties of sections 4 and 5 either invalid for 
uncertainty or citizens might be placed in jeopardy if they rely upon 
the indefinite exemptions. 

In any event, the phrase, “except in circumstances authorized by 
law” should be amended by adding the words “including agency regu- 
lations.” 

As an incidental matter, the bill is silent as to whether ex parte 
communications which are permissible under the exemption as “au- 
thorized by law” shall be placed in the hearing record upon which the 
decision is predicated or in the public record in which the proscribed 
communications are to be placed. There is a sharp distinction in 
actual practice between an agency’s public record and the hearing 
record upon which a decision 1s and must be based. This distinction 
should be preserved and the exclusion of ex parte communications 
from the hearing record is essential, provided they are made public. 

The Commission is in agreement that the receipt and consideration 
of ex parte communications is at times not only proper but necessary. 
Indeed, there should be no more imputation of improper influence un- 
der these unspecified but recognized circumstances than there can be 
any imputation of improper influence in an ex parte presentation to a 
court for the issuance of a temporary restraining order where the same 
judge usually also hears the accompanying petition on the issuance of 
a permanent injunction. 

The dilemma which faces both Congress and the administrative 
agencies of preventing improper influences and at the same time 
permitting necessary and appropriate ex parte communications, how- 
ever, is not insoluble. We suggest that one remedy would be to allow 
ex parte communications in writing in all proceedings and to require 
that they be placed in the agency's public file but that they not be 
permitted in the hearing record or considered by the hearing examiner 
or agency members in reaching a decision. Ex parte communications 
should be prohibited if they are made orally in the class of proceedings 
where secrecy is improper. 

Senator Harr. Mr. Chairman, at that point maybe I could under- 
stand better the point you make, and the idea has appeal, as I read it. 

Earlier you mentioned that there is a distinction in practice between 
the agency’s public record and the hearing record. 

Mr. KuyKenpauu. Yes, sir. 

Senator Harr. And it recurs here in this suggestion. So that we 
better understand it, how, administratively, are these two files created ? 

Mr. KuykKEenDALL. Well, the public record is created by correspon- 
dence that people send in, and the answers that are given. 

Invariably when an administrative agency receives a new proceed- 
ing which attracts the interest of the public in some part of the coun- 
try, people will write to the Commission about it or they will inquire 
about it. 

Perhaps they will express an opinion or perhaps they will not. 

Those letters go in the public file, not the hearing file. They are not 
evidence, but they are papers that the Commission has in its possession. 

The hearing file, of course, consists of the pleadings, such as they 
are, the application for a certificate or a license or the rate filing, and 
the record of the hearing taken by the reporter. 
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Senator Harr. Then it would be correct to say that if you examined 
the record and the public file that you would see everything that the 
agency in fact, considered or had available to its consideration in the 
disposition of any matter; is that correct ? 

Mr. Kuykenpbau. Well, the agency, of course, does not consider 
the public file. Anyone examining those two things would have, those 
two files, would see virtually all papers that the Commission has that 
bear on that matter. 

Senator Harr. In your experience, is it then a Washington myth 
that there is yet a third file in some of these cases ? 

Mr. KuykEnpaAu. There is another category that we have, and that 
is certain staff memoranda, which are almost always, I believe, pre- 
liminary to the case being set for hearing. They always are, Mr. 
Kallina says. 

It may be an analysis of the rate filing, with a recommendation as 
to whether we do or do not suspend it. 

We have been through that question where Congressman Moss’ 
committee concerning the availability of information. We do not 
make that file available to the public, those memorandums available 
to the public. 

Senator Harr. To the extent that this committee would have an 
interest, a jurisdictional interest, the question would be to what extent 
is that information a factor in the determination of the case as pre- 
sented to the Commission. 

Mr. Kuyxkenpatt. I would say it it not a factor at all. Virtually 
everything that would be in one of those memorandums is injected into 
the case on the record, and if it is not on the record, why, it is not 
considered. 

Senator Harr. Proceed. 

Mr. KuyKkenpbauu. If Congress should require that in specified types 
of proceedings ex parte communications must be made in writing and 
must be placed in the public file, with failure to make public disclo- 
sures made punishable, two desirable objectives would be achieved: 
(a) there could no longer be any secrecy; (b) the formal hearing 
record upon which the decision in each case must be predicated would 
be fully protected. 

Section 4 requires that agency members and hearing officers re- 
ceiving an oral communication ex parte shall make a “true” summary. 
This could lead to dispute as to whether the summary is “true” in the 
sense of not being misleading, biased, or inaccurate, although it may 
have been made in good faith as the recipient’s understanding of the 
oral communication. The report of the Subcommittee on Legislative 
Oversight in January of this year during the preceding Congress, 
House Report No. 2711, page 9, calls for insertion “in the public ree- 
ord of a memorandum setting forth the substance of any nonwritten 
communication received from any Member of Congress or from any 
person in the executive branch.” The proposed subsections in the 
present bill, of course, would apply to communications from Mem- 
bers of Congress and persons in the executive branch. However, the 
real difficulty is in making a summary or memorandum giving the 
substance of an oral communication. 

To require an agency member or hearing officer to summarize oral 
communications not only places a burden on those who should devote 
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their time and attention to matters properly before them, but the 
preparation of a summary might well serve to impress an Improper 
communication on the mind of the very official who should forget 
it and who under section 3 may not consider it in rendering his 
decision. 

Another incidental requirement in sections 4 and 5 is that the ex 

rte communications placed in the public file be brought to the atten- 
tion of all parties. If the burden of giving such notice to all parties 
is placed upon the agency, it could well be a considerable chore, espe- 
cially if there are many ex parte communications in a proceeding in 
which there are a large number of intervenors. In some of the cer- 
tificate cases under the Natural Gas Act it is not at all unusual to have 
from 50 to more than 100 intervenors, each one of whom has only a 
very limited interest but who nevertheless is a party to the proceeding. 
As a matter of practical operation, it would appear to be sufficient to 
have the ex parte communication placed in the public file where it is 
available for inspection by all of those who have a genuine interest. 
Asa matter of practice, the public files of this agency are under fre- 
quent examination by parties, by the press, and by the pub- 
lic. If ex parte communications are placed in the public file, it would 
inevitably follow that those parties really concerned would inspect 
the files as the occasion might require. 

Since the Commission is in complete accord with the purpose of the 
bill to eliminate improper influence, the foregoing observations are 
submitted in the hope that they may be of assistance in drafting legis- 
lation which will be workable as a practical matter and effective in 
accomplishing its purpose. 

As a matter of clarification, it would appear essential for the bill 
to specify at least by general statement the types or classes of agencies 
to which it would be applicable. The Administrative Procedure Act, 
for example, in section 2 defines the agencies (5 U.S.C. 1001) and thus 
avoids the uncertainties inherent in the loose jurisdictional language 
of S. 2374. 

I go on now to title I of S. 600, but from what I heard this morning 
Irather gather the impression that you are more interested in the 

Senator Harr. If I could respond to that, I would suggest that you 
discuss title I of S. 600. 

Mr. KuyKenpauu. All right; very good. 

The bill, S. 600, contains four separate but related measures dealing 

with administrative practice and organization. The establishment 
by title I of an independent agency to be known as the Office of Federal 
Administrative Practice is but a part of the American Bar Associa- 
tion proposals to judicialize the administrative process and to force 
administrative procedures into a straitjacket of uniformity. The Fed- 
eral Power Commission report discusses the other three titles as well 
as title I, and in the first three pages discusses the underlying objec- 
tives of the proposals, with which title I has a realistic connection. 
_ The Federal Power Commission is assigned regulatory responsibil- 
ity under the Federal Power Act and the Natural Gas Act end our 
interest is, therefore, particularly centered in these responsibilities. 
Our report continues: 

These two statutes, like other Federal regulatory statutes, are tailor 
made for particular industry operations. They were passed by Con- 
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gress only after years of serious debate over the purposes, scope and 
method of regulation as applied to particular economic conditions in 
certain industri ies. During the formative years when regulatory legis- 
lation of this type was in passage, grave economic dislocations, pref- 
erential treatment of insiders and inadequate or nonexistent protection 
of the public demonstrated not only to those supporting the proposals 
in general outline, but to the Members of Congress drafting the legis- 
lation, both the national necessity for specific regulatory controls ¢ and 
the anticipated consequences of regulation vis-a-vis no regulation with 
resort to courts for relief. The procedures to be follow ed by Federal 
regulatory agencies were equally slow in development, were involved 
in ‘extended debs ite and were carefully worked out over the years. The 
passage in 1946 of the Administrative Procedure Act crystallized 
procedures only to a limited extent and clarified in several areas organ- 
izational methods and procedures which needed the guidance of Con- 
gress, for, as has been said, the history of liberty has. largely been the 
history of observance of procedural safeguards. 

Those who are char ged with the heavy responsibilities of Federal 
regulation are not opposed to changes in procedures, for the past and 
present development of regulatory. procedures has been a record of 
constant change. Nevertheless, certain basic principles would be 
ignored in some of the proposals advanced, and it is our opinion that 
the results would not be in the public interest. 

Those familiar with the administrative processes frankly recognize 
that improvements will not be of a spectacular nature but will be 
achieved laboriously in many details until the whole process more 
efficiently serves its ultimate function of mass disposition of admin- 
istrative cases with the maximum benefits to the public and with 
minimum disturbance of private rights. This being so, the agencies 
and practitioners directly concerned in administrative actions must be 
persuaded to devote their energies to improvements in order to avoid 
unrealistic changes being foisted upon them with uncertain hope of 
success. This bill and its companion legislation seem to be unrealistic 
in many respects, especially in seeking to hamper administrative 
agencies instead of improving procedures. 

Considering the diversities in administrative statutes, procedures, 
and affected industries, the most hopeful prospect would seem to lie in 
having the agencies do the job of improvement themselves, with such 
practical assistance as the Congress, the courts, practitioners, regu- 
lated industries, and the public may give. Such an analysis calls for 
a look at the agencies involved. The six major regulatory agencies, 
ICC, SEC, CAB, FCC, FTC, and FPC, are deeply concerned over 
the problems of administrative procedures and desirous of improving 
those procedures for very selfish and practical reasons; namely, they 
want to reduce their backlogs of undecided cases. However, while 
they handle a large volume of cases, they are not the only agencies 
to be considered, for there are many administrative agencies in the 
executive departments of the Government as shown in the annua] re- 
ports of the Office of Administrative Procedure, Department of Jus- 
tice (e.g., “Annual Report for 1958,” pp. 14-21). 

Title I of the bill would establish a separate Office of Federal Pro- 
cedure to insure continuous study of problems respecting administra- 
tive proceedings and to secure improvements. To the extent that the 


mae TH = FF 


a Bea pine * mabe 


a 


Pon a 


ae ———~ 


th 


he 


“al 
nd 
of 
be 
at 


ADMINISTRATIVE PROCEDURE LEGISLATION 383 


new Office would continue the present statistical and analytical work 
carried on by the Office of Administrative Procedure in the Depart- 
ment of Justice, it would serve a useful function, but one which can be 
served as well by the present office if given sufficient funds. However, 
if as indicated in the language of the bill, the new office is to impose 
improvements on the agencies through the very weiglit of its position, 
and to enforce uniformity, the prospects for real procedural improve- 
ments would not appear to be too bright. 

Any new office established for guidance purposes over the vast 
array of administrative agencies in order to force conformity with its 
precepts, must be faced with an almost impossible task. The admin- 
istrative agencies, especially those of the regulatory type such as the 
Federal Power Commission, operate under such diverse statutes that 
widescale procedural uniformity is a practical impossibility without 
changing the substantive laws. Procedures and rules for administra- 
tive agencies in the executive departments require characteristics 
which would not be applicable to the procedures and rules of inde- 
pendent, regulatory agencies, and the several types must be given full 
consideration. ‘To force all of these agencies into a mold of uni- 
formity solely for the sake of uniformity might well be disastrous 
to the administrative process. 

This is not to say that the procedural regulations and operations of 
these agencies should not and do not follow a uniform pattern wher- 
ever possible, for in many steps uniformity is not only desirable but 
practical. The bill, however, disregards the fundamental reasons for 
the diversities and would establish an Office of Uniformity. 

It is recommended, therefore, that the present Office of Administra- 
tive Procedure in the Department of Justice be continued until more 
realistic legislation can be proposed and new functions delineated 
along more workable lines. 

Basically, it would look as though emphasis is being devoted to the 
wrong objective; that of form instead of substance. Attention is de- 
voted in these and the related bills to changes in the procedures and 
organization; whereas the crying need in the administrative field is to 
reduce delays which seem to be inherent in any governmental process. 

In this era of economic growth and rapidly changing conditions, it 
is the public welfare, not the technical contentions and delaying tac- 
tics of individual parties which needs more protection. Neither of 
these bills seems to approach this basic problem. Recourse to judicial 
proceedings was tried for many years in all of the fields where ad- 
ministrative agencies have been given responsibility. Judicial pro- 
cedures are too cumbersome, too expensive and too time-consuming 
for the rapidly expanding economy of our time, and would, I am sure, 
not insure prompt care and protection of the public interest, but 
would, on the other hand, increase delays and aggravate, rather than 
solve the serious existing problems. The attention of the Congress 
and of the agencies themselves should be devoted more particularly 
to real improvements in the administrative process and not to pro- 
cedural changes which may be used by individuals for their selfish 
benefit to frustrate prompt action, nor should uniformity be sought 
i any case where the administrative processes of any agency will be 
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Senator Harr. Mr. Chairman, on that last statement you urge that 
all of us devote more attention to real improvements in the procesg 
and not just the procedural machinery. Everybody agrees with that, 
and the purpose of title I, of course, is to achieve real improvement, 

Mr. KuyKenpDaALL. Yes. 

Senator Harr. What real improvements wold you suggest, absent 
a device like title I to develop real improvements? 

Mr. Kuykenpautu. Well, I think of one particular source of dif- 
ficulty and delay that the Federal Power Commission has which seems 
to be becoming more aggravated all the time, and that is the right of 
so many parties to inter vene, even though there interests may be very 
slight or may pertain if, to anything, to only one minor little phase of 
the whole matter. 

But those parties must be permitted to intervene, and the Commis- 
sion has been generous in it, but the courts have reversed us a time or 
two where we did try to keep out some parties whom we thought need 
not be in. 

Now, those parties have the right of appeal, they have the right, 
first, in the case of cross examine, and sometimes it is to the benefit of 
those particular parties to delay the matter. It will be to their eco- 
nomic benefit. 

They have the right to cross examine, which they will do exten- 
sively, and they have the right to introduce witnesses of their own, 
and they consume all the time they can, and then also they have the 
right to take an appeal afterwards, which leaves our decision uncer- 
tain. 

That is a great source of difficulty with us, and an illustration of a 
problem we have which is not covered by these bills, and I think the 
whole tenor of S. 600 is to protect all individuals to a greater extent. 

I am saying that the overall public interest comes first, and that the 
minor interests of some parties should not have as much protection, in 
my opinion, as they have been given in recent years, because it delays 
the public benefit, it impedes it. 

Senator Harr. I am sure you sense that we have problems enough 
Ww ith respect to this “ex parte” bill, but the point you are making gets 
you into the old merry-go-round of balancing the claims of freedom 
and security. It is as complicated as that. 

Mr. KuyKenpauu. That is a good analogy 

Senator Harr. I feel that a benefit from the title I approach that 
we are very conscious of, that absent the creation of some formal office 
of that sort, the uniform attention to a problem that we have talked 
about comes only on a hit-and-miss basis, such as today, 6 months from 
today, on the House side, and the Attorney General’s conference, and 
there is not the day-to-day confidence from analysis which I hope will 
reduce the evaluation of the existing procedures as to fairness and both 
spectacular and undramatic improvements mechanically. 

I think that very real thought and effort ought to be given to de- 
veloping an instrument such as title I seeks to create. 

Mr. Kuykenpax. Yes. 

Senator Harr. We have not talked much about it, and I wanted 
to indicate my feeling about it. 

Your comments with respect to S, 2374 are encouraging, in the main. 
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Mr. KuyKenpatv. I would like to add this thought: Well, first, 
I will say I have not received very many oral ex parte communica- 
tions of an improper type, and I think that an official who is not 
known to be receptive or who is known not to be receptive to that 
type of thing, but who will stop it whenever it is started, will not 
receive very many. 

There will always be some people who perhaps will not know any 
better, who will attempt to make those overtures or those pitches 
when they have a chance. 

But I do think that the effect of those ex parte, improper ex parte, 
attempts to communicate boomerang almost invariably. 

If they do not boomerang, certainly they are not effective. I do 
not say that I would decide a case against a party because, or a com- 
pany, ‘because, some employee of theirs did—stepped out of bounds. 
I would have to decide it for the company if the record and the merits 
warranted it. 

But I do believe that the effect of an ex parte communication, by 
and large, at least in our field, the natural gas field, and the electric 
industry, is almost nil. Certainly it is very, very negligible. 

I believe in the end the real solution to the problem i is in having 
Commissioners who will not listen to or put up with or encourage suc sh 
contacts and who, if they do hear them or receive them in writing, 
will not be affected by them, just as our judiciary depends on the 
character of the men who are on the bench. 

I think that is the greatest safeguard that our Government can 
ever have, and that is having people of character and caliber who 
will not be affected by those improper off-the-record communications. 

Senator Harr. We have all of us heard enough now to realize that 
this analogy to the judiciary has both its happy and its sad application. 

One reason why we hear criticism of 5S. 2374 is because we will 
judicialize our administrative procedures. 

Well, part of this concept of judicializing is the fact that you, by 
George, have to wait in line to put it on the record. 

It is not alone, I think, the fact that judges are known to resist and 
resent and reject improper pitches, and Commissioners are not re- 
garded that way; it is that the whole tradition gives a measure of 
protection to the judge which is not available to the Commissioner. 

Mr. Kuykenpatu. Well, I agree; and their work is of a different 
character, too. 

Senator Harr. And again this argument about your having to do 
it informally. But even lawyers themselves, I fear, are unthinking 
in this business, to name no one, and certainly I do not want to ple ad 
guilty, but in complicated administrative matters, lawyers who would 
regard themselves as the finest members of the bar would not think 
that it is wholly improper when an opportunity for an office visit is 
presented, to discuss some difficult aspect of a pending matter with a 
member of the Board, and he would be appalled to find himself doing 
that with a judge. 

Well, why ? 

Mr. Son KENDALL. I do not see any difference on that point. 

Senator Harr. Nor do I; and yet [ think we must admit that the 
bar does; when you put it out in the open like this, they agree that 
it is wrong, but that day after tomorrow they will be back again, and 
it never occurs to them. 
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Mr. Kuyxenpatu. I do not find it that way. It is very seldom that 
a lawyer in a case would try to discuss it with us if it is in hearing, 

Senator Harr. I am glad to hear that. I am glad to hear you 
say that. 

Mr. Kuykenpati. I might say that same lawyer might have a 
perfectly legitimate reason to come to me about some other matter 
involving his client or some other client who operated under our 
regulation. 

Tt might be something that I should know about, something that 
happened to the company or something they planned to do, and so 
forth, which I think would be a perfectly proper subject of con- 
versation. 

Senator Harr. You have made sever eral suggestions that go both to 
the drafting and the substance of S. 2374, and we appreciate it very 
much. 

Mr. Kuykenpauu. Thank you. 

Mr. Chairman, I might say, I do not suppose you want this in the 
record, but just this morning our Commission has issued some rules 
amending our rules of practice and procedure and regulations under 
the Natural Gas Act. I havea copy here or several copies here. It 
is rather lengthy, but we are giving increased emphasis to the pre- 
hearing conference, and hoping we can expedite our procedures 
through that method, and also amending and, we think, improving 
a number of our other procedural regulations. 

Senator Harr. These would be comparable to pretrial proceedings? 

Mr. KuyKkenpauu. Yes; analogous to that. 

Senator Harr. May we have a copy for the committee files? 

Mr. KuyKENDALL. Yes; you may. 

(The document referred to will be found in the committee files.) 

Mr. McDonatp. Mr. Chairman, there has been some discussion in 
the last day or so concerning the matter of delay which you touched 
upon in your statement, which seems to be a problem with all the 
agencies. 

“T know, and T am sure you have been aware of it, that there has 
been some criticism of the Federal Power C ommiission on delay, par- 
ticularly in rate cases, natural gas rate cases; is that correct? 

Mr. Kuykenpatu. That is true. 

Mr. McDonavp. Could you enlighten us somewhat on that? How 
many cases are pending before the Commission ? 

Mr. KuyKenpati. Well, it is over 3,000. 

Mr. McDonaxp. You are better than 3,000 cases? Could you break 
that down, perchance, and tell us how many applicants? In other 
words, I assume there are not 3,000 applicants to 3,000 pending cases, 
some of which have the same applicant; is that correct ? 

Mr. Kuyxenpaut. Mr. Kallina, Chief of our Bureau of Rates and 
Gas Certificates, tells me we have rate cases in which approximately 
a thousand independent producers of natural gas are involved, and 
about 40 to 50 pipeline companies involving, I think, now close to 80 
or 90 different rate cases. 

Mr. McDonatp. Are statistics kept and publishd regularly in this 
regard ? 

Mr. KvyKenpat. Every month. 
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Mr. McDonavp. Every month there is a statistical report made on 
the—— 

Mr. KuyKENDALL. Yes. 

Mr. McDona.p (continuing). On the Commission’s caseload, work- 
load, and so forth; is that right ? 

Mr. KuyKkenpatt. That is right. 

Mr. McDonatp. What is the title of that publication ? 

Mr. Katina. It is just a press release. 

Mr. McDonacp. It is just a press release ? 

Mr. Kaira. Yes, sir. 

Mr. McDonap. I wonder if I could request the committee to be 
put on the mailing list for that ? 

Mr. KuykKENDALL. We will be very happy to do that, include you 
on the list. 

Mr. McDonavp. [have nothing further. 

Senator Harr. There being no further questions, again, thank you 
very much, Mr. Chairman. 

Mr. Kuykenpat. Thank you, Senator. 

(The prepared statement of Mr. Kuykendall and the reports of the 
Federal Power Commission on 8S. 600 and S. 2374 follow :) 


PREPARED STATEMENT BY JEROME K. KUYKENDALL, CHAIRMAN, FEDERAL POWER 
COMMISSION 


Mr. Chairman and members of the subcommittee, may I express my apprecia- 
tion of the privilege of being permitted to appear before your subcommittee to 
present my views as Chairman of the Federal Power Commission on the Amer- 
ican Bar Association ethics bill, S. 2374, and its proposal for an Office of Federal 
Administrative Practice, title I of S. 600. We have already sent to Chairman 
Eastland the reports of the Federal Power Commission on these bills and I have 
little to add to what is there said. In order that your subcommittee may have 
the high points, however, I will read portions of those reports, with confidence 
that the reports in their entirety will have your attention. 


S. 2374 


In the Federal Power Commission’s report on S. 2374, submitted August 6, 
1959, we point out that under section 3 an agency member or hearing officer may 
receive and consider ex parte communications under “circumstances authorized 
by law.” The bill does not say what these exceptional circumstances may be 
and is, I believe, defective in not defining them with particularity. Since the 
bill carries criminal penalties, all of those to whom it may apply should be able 
to know what is allowed and what is prohibited. 

Our report goes on to say that these exceptional circumstances under which 
ex parte communications may be received and considered may possibly be similar 
to the “circumstances authorized by law” under which ex parte matters may be 
considered under the separation of functions provision of section 5(c) of the 
Administrative Procedure Act (5 U.S.C. 1004(c)). The Attorney General’s 
Manual on the A.P.A. (p. 55) says this exemption in the A.P.A. would permit 
a hearing examiner to act without notice on such matters as requests for ad- 
journments, continuances, and the filing of papers (S. Rept. No. 752, p. 17; H. 
Rept. No. 1980, p. 30; S. Doc. No. 248, pp. 208, 262, all of the 79th Cong.). The 
Manual adds that the exemption would also “apparently” permit an examiner to 
act ex parte on request for subpenas, an indication of the uncertainty even at 
that time when the legislative history was fresh in mind. 

In addition to the circumstances noted in the Attorney General’s Manual as 
justifying ex parte communications under the corresponding section 5(¢) of 
the A.P.A., a party should also have a right to contact an agency member on 
emergency situations arising during the course of a proceeding, whether the 
hearing has been completed or not, even if time will not permit the advance 
notice to all parties of record required under section 3. Since none of the 
exemptions are spelled out in the bill, uncertainty would necessarily exist as to 
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whether a particular ex parte communication was permissible under sections 
3, 4, or 5 and anybody making, receiving, or considering an ex parte communica- 
tion would do so at his peril. 

In other words, the phrase, “except in circumstances authorized by law” in 
these three sections has no clear meaning. It has long been established that 
criminal statutes must be clear and definite. Congress must inform a Citizen 
with reasonable precision of what acts it intends to prohibit (Winters v. New 
York, 333 U.S. 507, 509 (1948) ). Consequently, this necessary and proper recogni- 
tion of the propriety of ex parte communications under some unspecified ¢ir- 
cumstances renders the criminal penalties of sections 4 and 5 either invalid for 
uncertainty or citizens might be placed in jeopardy if they rely upon the 
indefinite exemptions. 

In any event, the phrase, “except in circumstances authorized by law” should 
be amended by adding the words “including agency regulations.” 

As an incidental matter, the bill is silent as to whether ex parte communica- 
tions which are permissible under the exemption as “authorized by law” shall 
be placed in the hearing record upon which the decision is predicated or in the 
public record in which the proscribed communications are to be placed. There 
is a sharp distinction in actual practice between an agency’s public record and 
the hearing record upon which a decision is and must be based. This distinetion 
should be preserved and the exclusion of ex parte communications from the 
hearing record is essential, provided they are made public. 

The Commission is in agreement that the receipt and consideration of ex 
parte communications is at times not only proper but necessary. Indeed, there 
should be no more imputation of improper influence under these unspecified 
but recognized circumstances than there can be any imputation of improper in- 
fluence in an ex parte presentation to a court for the issuance of a temporary 
restraining order where the same judge usually also hears the accompanying 
petition on the issuance of a permanent injunction. 

The dilemma which faces both Congress and the administrative agencies of 
preventing improper influences and at the same time permitting necessary and 
appropriate ex parte communication, however, is not insoluble. We suggest 
that one remedy would be to allow ex parte communications in writing in all 
proceedings and to require that they be placed in the agency’s public file but that 
they not be permitted in the hearing record or considered by the hearing ex- 
aminer or agency members in reaching a decision. Ex parte communications 
should be prohibited if they are made orally in the class of proceedings where 
secrecy is improper. 

If Congress should require that in specified types of proceedings ex parte 
communications must be made in writing and must be placed in the public 
file, with failure to make public disclosures made punishable, two desirable 
objectives would be achieved: (a) There could no longer be any secrecy; (b) the 
formal hearing record upon which the decision in each case must be predicated 
would be fully protected. 

Section 4 requires that agency members and hearing officers receiving an 
oral communication ex parte shall make a true summary. This could lead to 
dispute as to whether the summary is true in the sense of not being misleading, 
biased or inaccurate, although it may have been in good faith as the recipient’s 
understanding of the oral communication. The report of the Subcommittee 
on Legislative Oversight in January of this year during the preceding Con- 
gress, H. Rept. 2711, page 9, calls for insertion “in the public record of a mem- 
orandum setting forth the substance of any nonwritten communication received 
from any Member of Congress or from any person in the executive branch.” The 
proposed subsections in the present bill, of course, would apply to communica- 
tions from Members of Congress and persons in the executive branch. How- 
ever, the real difficulty is in making a summary or memorandum giving the 
substance of an oral communication. 

To require an agency member or hearing officer to summarize oral communica- 
tions not only places a burden on those who should devote their time and at- 
tention to matters properly before them, but the preparation of a summary might 
well serve to impress an improper communication on the mind of the very of- 
ficial who should forget it and who under section 3 may not consider it in ren- 
dering his decision. 

Another incidental requirement in sections 4 and 5 is that the ex parte commu- 
nications placed in the public file be brought to the attention of all parties. If 
the burden of giving such notice to all parties is placed upon the agency, it could 
well be a considerable chore, especially if there are many ex parte communica- 
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tions in a proceeding in which there are a large number of interveners. In some 
of the certificate cases under the Natural Gas Act it is not at all unusual to have 
from 50 to more than 100 interveners, each one of whom has only a very limited 
interest but who nevertheless is a party to the proceeding. As a matter of prac- 
tical operation, it would appear to be sufficient to have the ex parte communica- 
tion placed in the public file where it is available for inspection by all of those 
who have a genuine interest. As a matter of practice, the public files of this 
agency are under frequent examination by parties, by the press, and by the pub- 
lic. If ex parte communications are placed in the public file, it would inevitably 
follow that those parties really concerned would inspect the files as the occasion 
might require. 

Since the Commission is in complete accord with the purpose of the bill to 
eliminate improper influence, the foregoing observations are submitted in the 
hope that they may be of assistance in drafting legislation which will be work- 
able as a practical matter and effective in accomplishing its purpose. 

As a matter of clarification, it would appear essential for the bill to specify 
at least by general statement the types or classes of agencies to which it would 
pe applicable. The Administrative Procedure Act, for example, in section 2 
defines the agencies (5 U.S.C. 1001) and thus avoids the uncertainties inherent 
in the loose jurisdictional language of S. 2374. 


TITLE I—S. 600 


The bill S. 600 contains four separate but related measures dealing with ad- 
ministrative practice and organization. The establishment by title I of an in- 
dependent agency to be known as the Office of Federal Administrative Practice 
is but a part of the American Bar Assoc iation proposals to judicialize the ad- 
ministrative process and to force administrative procedures into a straitjacket of 
uniformity. The Federal Power Commission report discusses the other three 
titles as well as title I, and in the first three pages discusses the underlying ob- 
jectives of the proposals, with which title I has a realistic connection. 

The Federal Power Commission is assigned regulatory responsibility under 
the Federal Power Act and the Natural Gas Act and our interest is, therefore, 
particularly centered in these responsibilities. Our report continues: 

These two statutes, like other Federal regulatory statutes, are tailor made for 
particular industry operations. They were passed by Congress only after years 
of serious debate over the purposes, scope and method of regulation as applied 
to particular economic conditions in certain industries. During the formative 
years when regulatory legislation of this type was en passage, grave economic 
dislocations, preferential treatment of insiders, and inadequate or nonexistent 
protection of the public demonstrated not only to those supporting the proposals 
in general outline, but to the Members of Congress drafting the legislation, both 
the national necessity for specific regulatory controls and the anticipated con- 
sequences of regulation vis-a-vis no regulation with resort to courts for relief. 
The procedures to be followed by Federal regulatory agencies were equally slow 
in development, were involved in extended debate and were carefully worked out 
over the years. The passage in 1946 of the Administrative Procedure Act crys- 
tallized procedures only to a limited extent and clarified in several areas organ- 
izational methods and procedures which needed the guidance of Congress, for, 
as has been said, the history of liberty has largely been the history of observ- 
ance of procedural safeguards. 

Those who are charged with the heavy responsibilities of Federal regulation 
are not opposed to changes in procedures, for the past and present development 
of regulatory procedures has been a record of constant change. Nevertheless, 
certain basic principles would be ignored in some of the proposals advanced, and 
it is our opinion that the results would not be in the public interest. 

Those familiar with the administrative processes frankly recognize that im- 
provements will not be of a spectacular nature but will be achieved laboriously 
in many details until the whole process more efficiently serves its ultimate 
function of mass disposition of administrative cases with the maximum benefits 
to the public and with minimum disturbance of private rights. This being so, 
the agencies and practitioners directly concerned in administrative actions must 
be persuaded to devote their energies to improvements in order to avoid un- 
realistic changes being foisted upon them with uncertain hope of success. This 
bill and its companion legislation seem to be unrealistic in many respects, 
especially in seeking to hamper administrative agencies instead of improving 
procedures. 
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Considering the diversities in administrative statutes, procedures, and affectea 
industries, the most hopeful prospect would seem to lie in having the agencies 
do the job of improvement themselves, with such practical assistance as the 
Congress, the courts, practitioners, regulated industries, and the public may give. 
Such an analysis calls for a look at the agencies involved. The six major 
regulatory agencies—ICC, SEC, CAB, FCC, FTC, and FPC—are deeply con- 
cerned over the problems of administrative procedures and desirous of improving 
those procedures for very selfish and practical reasons; namely, they want to 
reduce their backlogs of undecided cases. However, while they handle a large 
volume of cases, they are not the only agencies to be considered, for there are 
many administrative agencies in the executive departments of the Government, 
as shown in the annual reports of the Office of Administrative Procedure, 
Department of Justice (e.g., annual report for 1958, pp. 14-21). 

Title I of the bill would establish a separate Office of Federal Procedure to 
insure continuous study of problems respecting administrative proceedings and 
to secure improvements. To the extent that the new Office would continue the 
present statistical and analytical work carried by the Office of Administrative 
Procedure in the Department of Justice, it would serve a useful function, but 
one which can be served as well by the present Office if given sufficient funds, 
However, if, as indicated in the language of the bill, the new Office is to impose 
improvements on the agencies through the very weight of its position, and to 
enforce uniformity, the prospects for real procedural improvements would not 
appear to be too bright. 

Any new Office established for guidance purposes over the vast array of ad- 
ministrative agencies in order to force conformity with its precepts would be 
faced with an almost impossible task. The administrative agencies, especially 
those of the regulatory type such as the Federal Power Commission, operate 
under such diverse statutes that wide-scale procedural uniformity is a practical 
impossibility without changing the substantive laws. Procedures and rules for 
administrative agencies in the executive departments require characteristics 
which would not be applicable to the procedures and rules of independent, 
regulatory agencies, and the several types must be given full consideration. To 
force all of these agencies into a mold of uniformity solely for the sake of 
uniformity might well be disastrous to the administrative process. 

This is not to say that the procedural regulations and operations of these 
agencies should not and do not follow a uniform pattern wherever possible, for 
in many steps uniformity is not only desirable but practical. The bill, however, 
disregards the fundamental reasons for the diversities and would establish an 
Office of Uniformity. 

It is recommended, therefore, that the present Office of Administrative Pro- 
cedure in the Department of Justice be continued until more realistic legislation 
ean be proposed and new functions delineated along more workable lines. 

Basically, it would look as though emphasis is being devoted to the wrong 
objective—that of form instead of substance. Attention is devoted in these 
and the related bills to changes in the procedures and organization ; whereas the 
erying need in the administrative field is to reduce delays which seem to be 
inherent in any governmental process. 

In this era of economic growth and rapidly changing conditions it is the public 
welfare, not the technical contentions and delaying tactics of individual parties, 
which needs more protection. Neither of these bills seems to approach this basic 
problem. Recourse to judicial proceedings was tried for many years in all of 
the fields where administrative agencies have been given responsibility. Judicial 
procedures are too cumbersome, too expensive, and too time consuming for the 
rapidly expanding economy of our time, and would, I am sure, not insure prompt 
are and protection of the public interest, but would, on the other hand, increase 
delays and aggravate, rather than solve, the serious existing problems. The 
attention of the Congress and of the agencies themselves should be devoted more 
particularly to real improvements in the administrative process and not to pro- 
cedural changes which may be used by individuals for their selfish benefit to 
frustrate prompt action; nor should uniformity be sought in any case where the 
administrative processes of any agency will be impeded. 


—— 
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FepERAL POWER COMMISSION Report on S. 600, 86TH CoNGRESS, A Britt To 
ESTABLISH AN OFFICE OF FEDERAL ADMINISTRATIVE PRACTICE; TO PROVIDE 
FOR THE APPOINTMENT AND ADMINISTRATION OF A CoRPS OF HEARING CoM- 
MISSIONERS; TO PROVIDE FOR ADMISSION TO AND CONTROL OF PRACTICE; To 
EsTABLISH A LEGAL CAREER SERVICE FOR IMPROVEMENT OF LEGAL SERVICES 
IN GOVERNMENT; AND FOR OTHER PURPOSES 


This bill in title I would establish an Office of Federal Administrative Prac- 
tice as an independent agency in the executive branch of the Government, 
headed by a Director who would have broad authority to carry on continuous 
studies and make recommendations regarding the procedural practices of the 
yarious agencies, to institute consultative and cooperative efforts looking to- 
ward uniform rules of practice and procedure, to investigate complaints about 
agency practice and procedure and to make recommendations with respect to 
methods of organization appropriate for the separation of agency functions. 
Title II of the bill removes from the Civil Service Commission and the individual 
agencies the selection, appointment, assignment, and control of hearing com- 
missioners (examiners) which are vested in the Office established in title I of 
the bill. Title III establishes a Legal Career Service with control removed 
from the agencies to the Office which, under title IV, would administer the 
admission to and control of practice throughout the Government service pro- 
posed in title V. 

Before considering the bill’s specific provisions, some general comment is jus- 
tified. The broad objectives of the bill, of improving the administrative process 
generally, are no doubt desirable, and some of its specific provisions have 
merit. But in the opinion of the Federal Power Commission, in certain basic 
particulars the proposals of the bill would tend to defeat important objectives 
of administrative agencies of a character similar to that of the Federal Power 
Commission, and might well interfere with this Commission’s discharge of its 
duties under existing law. Since there is no way to preserve only such of the 
pill’s features as may be desirable, the Federal Power Commission is required 
to express its opposition to the bill. 

This bill is one of a series of legislative proposals to radically change present 
administrative organizations and procedures and to replace the Administrative 
Procedure Act with a new code being offered as panaceas for some obvious 
administrative ills. The desirability of improvement along certain lines is 
manifest, but in our opinion the proposed panaceas would not be improvements. 
Since the Federal Power Commission is assigned regulatory responsibility under 
the Federal Power Act and the Natural Gas Act, our comments are directed to 
the anticipated effects of the proposals upon those regulatory responsibilities. 

These two statutes, like other Federal regulatory statutes, are tailormade for 
particular industry operations. They were passed by Congress only after years 
of serious debate over the purposes, scope, and method of regulation as applied 
to particular economic conditions in certain industries. During the formative 
years when regulatory legislation of this type was en passage, grave economic 
dislocations, preferential treatment of insiders, and inadequate or nonexistent 
protection of the public demonstrated not only to those supporting the proposals 
in general outline, but to the Members of Congress drafting the legislation, 
both the national necessity for specific regulatory controls and the anticipated 
consequences of regulation vis-a-vis no regulation with resort to courts for 
relief. The procedures to be followed by Federal regulatory agencies were 
equally slow in development, were involved in extended debate and were care- 
fully worked out over the years. The passage in 1946 of the Administrative 
Procedure Act crystallized procedures only to a limited extent and clarified in 
several areas organizational methods and procedures which needed the guidance 
of Congress, for, as has been said, the history of liberty has largely been the 
history of observance of procedural safeguards. 

Those who are charged with the heavy responsibilities of Federal regulation 
are not opposed to changes in procedures, for the past and present development 
of regulatory procedures has been a record of constant change. Nevertheless, 
certain basic principles would be ignored in some of the proposals advanced, 
and it is our opinion that the results would not be in the public interest. 

Those familiar with the administrative processes frankly recognize that im- 
provements will not be of a spectacular nature but will be achieved laboriously 
in many details until the whole process more efficiently serves its ultimate fune- 
tion of mass disposition of administrative cases with the maximum benefits to 
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the public and with minimum disturbance of private rights. This being go, 
the agencies and practitioners directly concerned in administrative actions must 
be persuaded to devote their energies to improvements in order to avoid un- 
realistic changes being foisted upon them with uncertain hope of success. This 
bill and its companion legislation seem to be unrealistic in many respects, 
especially in seeking to hamper administrative agencies instead of improving 
procedures. 

Considering the diversities in administrative statutes, procedures, and affected 
industries, the most hopeful prospect would seem to lie in having the agencies 
do the job of improvement themselves, with such practical assistance as the 
Congress, the courts, practitioners, regulated industries, and the public may 
give. Such an analysis calls for a look at the agencies involved. The six 
major regulatory agencies, ICC, SEC, CAB, FCC, FTC, and FPC, are deeply 
concerned over the problems of administrative procedures and desirous of improy- 
ing those procedures for very selfish and practical reasons, namely, they want to 
to reduce their backlogs of undecided cases. However, while they handle a large 
volume of cases, they are not the only agencies to be considered, for there are 
many administrative agencies in the executive departments of the Government, 
as shown in the annual reports of the Office of Administrative Procedure, Depart- 
ment of Justice (e.g., Annual Report for 1958, pp. 14-21). 

Title I of the bill would establish a separate Office of Federal Procedure to in- 
sure continuous study of problems respecting administrative proceedings and to 
secure improvements. To the extent that the new Office would continue the 
present statistical and analytical work carried by the Office of Administrative 
Procedure in the Department of Justice, it would serve a useful function, but 
one which can be served as well by the present Office if given sufficient funds. 
However, if, as indicated in the language of the bill, the New Office is to impose 
improvements on the agencies through the very weight of its position, and to 
enforce uniformity, the prospects for real procedural improvements would not 
appear to be too bright. 

Any new Office established for guidance purposes over the vast array of ad- 
ministrative agencies in order to force conformity with its precepts, would be 
faced with an almost impossible task. The administrative agencies, especially 
those of the regulatory type such as the Federal Power Commission, operate 
under such diverse statutes that widescale procedural uniformity is a practical 
impossibility without changing the substantive laws. Procedures and rules for 
administrative agencies in the executive departments require characteristics 
which would not be applicable to the procedures and rules of independent, regu- 
latory agencies, and the several types must be given full consideration. To force 
all of these agencies into a mold of uniformity solely for the sake of uniformity 
might well be disastrous to the administrative process. 

This is not to say that the procedural regulations and operations of these agen- 
cies should not and do not follow a uniform pattern wherever possible, for in 
many steps uniformity is not only desirable but practical. The bill, however, 
disregards the fundamental reasons for the diversities and would establish an 
Office of Uniformity. 

It is recommended, therefore, that the present Office of Administrative Pro- 
cedure in the Department of Justice be continued until more realistic legisla- 
tion can be proposed and new functions delineated along more workable lines. 

Title II of the bill relates to hearing commissioners or examiners. Here again 
the bill assumes that hearings before all administrative agencies are of the same 
general type, have the same complexities, and require the same professional 
qualifications of hearing examiners. There is no basis in fact for any such 
assumptions. 

Not all of the administrative agencies find it necessary to conduct courtlike 
proceedings where the agency hearing officer performs many of the functions of 
a judge, such as, hearing witnesses, receiving evidence, passing upon objections 
to testimony, offers of proof, interim motions, and evaluating the record and 
issuing an initial decision based upon that record for final consideration by the 
agency with or without exceptions. The heart of the administrative process as 
practiced before the Federal Power Commission is such an open hearing, at 
which a complete record may be made, each of the parties being given the oppor- 
tunity to support its own particular interest and with the Commission’s legal and 
technical staff responsible for supporting and protecting the public interest as 
the staff sees it. 
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The role of the hearing examiner before this Commission, therefore, is vital, 
for as an arm of the Commission he enables it to carry out the policies laid down 
py Congress in administering the organic statutes. The problem of maintaining 
a high scale of performance by the hearing examiners, in this Commission at 
least, can best be solved by keeping those positions filled with seasoned, highly 
qualified lawyers, experienced and informed in utility regulation and equipped 
by education, training, and personal qualifications to conduct fair hearings, to 
reach impartial and sound decisions on the basis of law and in accordance with 
Commission policy and precedent, and to write accurate, lucid, and concise 
decisions. 

The creation of a new agency to select hearing examiners, as provided in 
the bill, is not only unnecessary, but in our opinion would tend to isolate the 
examiners from the agency for which they are provided. There is no strong 
objection to the provisions relating to the qualifications for hearing-examiner 
appointments, although even in this area the Commission is of the opinion that 
its hearing proceedings are generally so complex and technical that its hearing 
examiners must possess unusual qualifications not corresponding to those required 
in some of the other agencies. 

There must be means to assure the consistency of regulatory policy, for this 
is essential to the objective, impartial administration of the statutes for which 
the members of the Federal Power Commission alone are given responsibility. 
To the extent that the bill would divorce the hearing examiners from agency 
control, the bill would disperse responsibility for the administration of the 
statute. Thus, under section 211(b), the decision of the hearing examiner who 
presides at a hearing shall become the decision of the agency, absent appeal or 
exceptions. At present, the Federal Power Commission may review and change 
an examiner’s initial decision on its own motion, as well as doing so after excep- 
tions are filed, thus retaining final control over the administration of the statutes. 
Also, the Commission believes that hearing officers, as agency employees, should 
have the same rights of tenure as other employees and be removable under the 
same circumstances, including reduction in force, without the necessity of 
obtaining authorization from other agencies. 

It is essential that the agency concerned have the same freedom to select 
its hearing examiners as it has to select other employees who are as essential 
for the efficient conduct of its affairs. To the extent that the bill indicates higher 
salaries for hearing examiners, it is giving recognition to one of the most serious 
problems facing the agency in seeking to attract and retain a competent, profes- 
sional staff, whose experience makes them particularly valuable in outside 
practice. Additional compensation is required to attract and retain qualified 
men for other professional positions as well as these, as we mention below. If 
the hearing examiners are not separated from the agencies over whose hearings 
they preside, presumably their salaries would remain in some reasonable relation 
to the salaries of other agency employees. This would be sounder personnel 
policy than that proposed. 

With respect to title III of the bill, the Commission is in complete accord with 
the efforts to improve the status of attorneys in the Government service and to 
increase their compensation. It has been apparent for some years that the 
rewards for attorneys in the Government service are far below those of attorneys 
outside of the Government, especially in the period of greatest professional con- 
tribution and value, after they have gained valuable experience and understand- 
ing of Government procedure and problems. The reason most frequently given 
by attorneys in the middle and upper salary brackets for leaving the Federal 
Power Commission to take outside employment or engage in private practice is 
that the much more attractive offers cannot be refused, for it is usually also 
the period of increasing family responsibilities which cannot be met as satis- 
factorily on Government salaries. The competitive salary scales clearly demon- 
strate this unfortunate situation. 

In any system of widespread attorney employment, it would appear to be 
essential to have general regulations concerning recruitment, registers of eligibles, 
professional and salary grading, and procedures for discharge or other separa- 
tion from service. However, the proposed bill has certain fundamental weak- 
nesses which are objectionable from the standpoint of an independent regulatory 
agency such as the Federal Power Commission. 

The first objection goes to giving the Director and the Attorney General final 
authority in the designation of attorney positions. The Director is also author- 
ized to order an agency to remove persons who are not attorneys from desig- 
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nated attorney positions. Although the bill would continue in the agencies the 
usual power of appointment, promotion, and discharge, it would substantially 
circumscribe that power and the Federal Power Commission opposes any steps 
looking toward control over its attorneys by any executive department or other 
independent agency to any greater extent than that now exercised by the Civi] 
Service Commission with respect to its general oversight and regulation of the 
governmental employment policies and practices. 

The Commission has another even more basic objection to the proposals in 
title III. This concerns the singling out of one professional group for preferen- 
tial treatment over the other professional groups through which the Commission 
must also perform its highly technical functions. This bill deals only with at- 
torneys, but the recruitment and retention of competent engineers and account- 
ants are equally difficult if not more so, by reason of the widespread shortage of 
engineers not only throughout the Government service, but in industry. If a 
separate organization is to be established to protect the legal career service 
of attorneys, it would seem equally logical to establish similar but separate 
services for engineers, economists, geologists, accountants, scientists, doctors, 
and dentists, which would be administratively expensive and cumbersome. More- 
over, the separation of the several professions into isolated groups would tend 
to establish for each a competitive sphere which could well jeopardize the whole 
program of professional advancement instead of stimulating united efforts to 
a common purpose of increasing both the professional stature and usefulness to 
the Government of all of these groups. 

If all of the professional groups should be covered by a career program, there 
would be no objection by the Federal Power Commission to the servicing of 
the program by an independent agency such as that proposed with respect to 
the matters of recruitment, registers of eligibles, classification, and the other 
details covered by the bill. 

The present system of classifying professional positions leaves much to be 
desired, especially in the upper grades. It is difficult, if not practically impos- 
sible, for example, to distinguish between the work handled by grade GS-13, 14, 
and 15 attorneys in many situations. Many of the Commission’s attorneys in 
each of those grades handle cases of the utmost complexity and difficulty, in- 
volving millions of dollars, present technical witnesses, conduct technical, in- 
volved cross-examination, make motions, and file briefs. If an attorney is able 
to handle these difficult cases he should be compensated accordingly. The same 
observations apply to the other professional members of the staff. The present 
classifications do not permit as much flexibility in this respect as warranted by 
the services rendered by many of these professional employees. For this reason 
also, when the salary scales are reexamined by Congress it should be in a com- 
prehensive manner and not through the device carried in title III of the bill. 

Title IV of the bill relates to admission to and control of practice before 
the several agencies. The provisions of this title would further weaken the 
authority of the independent agencies which, insofar as the experience of this 
Commission is concerned, are entirely capable of controlling those who practice 
before them. The Commission, of course, is in accord with the standards of 
eonduct set out in sections 403, 404, and 405 of the bill, but doubts the neces- 
sity of setting up another agency of the Government to police matters that can 
be handled by the several agencies themselves. No need in this regard has 
become evident during this Commission’s 26 years as an independent agency. 

For the foregoing reasons, the Federal Power Commission recommends that 
the bill not be adopted or, in any event, not be made applicable to this Com- 
mission, 


FrepeRAL Power COMMISSION ReEporT ON S. 2374, 86TH CoNGREsS, A Brit To 
DSTABLISH STANDARDS OF CONDUCT FOR AGENCY HEARING PROCEEDINGS OF 
RECORD 


This bill deals with the problem of ex parte communications to agency mem- 
bers and hearing officers in the proceedings of agencies, apparently including 
the Federal Power Commission. It would be an entirely new procedural 
statute. 

As a basis for the exclusion of ex parte communications, the bill in subsection 
2(a) would require that in hearing proceedings which are subject to notice 
and opportunity for hearing and required by law to be based upon a hearing 
record, the decision shall be based solely and exclusively upon the “issues, 
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pleadings, evidence, and contentions of record in the proceedings.” This limita- 
tion of the agency record merely gives statutory expression to the principle 
that an agency decision should be reached only upon the formal hearing record 
and that extra-record matters should be excluded from consideration. We do 
not construe this as intended to preclude an agency from taking official notice 
of those matters which could be judicially noticed by a court. 

The balance of subsection 2(a) specifies the proceedings to which the ethics 
requirements are to be applicable, and the following subsection 2(b) specifies 
those proceedings to which the requirements do not apply. Subsection 2(c) 
would require the notice of hearing in each agency proceeding to specify whether 
or not it is subject to subsection 2(a). Either an agency or statutory state- 
ment of applicability of the proposed ethics requirement is desirable since there 
are 13 types of proceedings in which the Federal Power Act requires an oppor- 
tunity for hearing and 10 under the Natural Gas Act. 

Section 3 would make unlawful the receipt or consideration by a hearing 
officer or agency member of an ex parte communication, oral or written, “except 
in circumstances authorized by law.” The bill does not say what these ex- 
ceptional circumstances may be, although they may possibly be similar to the 
“circumstances authorized by law” under which ex parte matters may be con- 
sidered under the separation of functions provision of section 5(c) of the 
Administrative Procedure Act (5 U.S.C. 1004(c)). The Attorney General’s 
Manual on the Administrative Procedure Act (p. 55) says this exemption in the 
Administrative Procedure Act would permit a hearing examiner to act without 
notice on such matters as requests for adjournments, continuances and the filing 
of papers (S. Rept. No. 752, p. 17; H. Rept. No. 1980, p. 30; S. Doc. No. 248, pp. 
203, 262, all of the 79th Cong.). The manual adds that the exemption would also 
“apparently” permit an examiner to act ex parte on requests for subpenas, an 
indication of the uncertainty even at that time when the legislative history was 
fresh in mind. 

In addition to the circumstances noted in the Attorney General’s Manual 
as justifying ex parte communications under the corresponding section 5(c) 
of the Administrative Procedure Act, a party should also have a right to contact 
an agency member on emergency situations arising during the course of a pro- 
ceeding, whether the hearing has been completed or not, even if time will not 
permit the advance notice to all parties of record required under section 3. Since 
none of the exemptions are spelled out in the bill, uncertainty would necessarily 
exist as to whether a particular ex parte communication was permissible under 
sections 3, 4, or 5 and anybody making, receiving, or considering an ex parte 
communication would do so at his peril. 

In other words, the phrase, “except in circumstances authorized by law” in 
these three sections has no clear meaning. It has long been established that 
criminal statutes must be clear and definite. Congress must inform a citizen 
with reasonable precision of what acts it intends to prohibit. Winters v. New 
York, 333 U.S. 507, 509 (1948). Consequently, this necessary and proper recog- 
nition of the propriety of ex parte communications under some unspecified cir- 
cumstances renders the criminal penalties of sections 4 and 5 either invalid 
for uncertainty or citizens might be placed in jeopardy if they rely upon the 
indefinite exemptions. 

In any event, the phrase, “except in circumstances authorized by law” should 
be amended by adding the words “including agency regulations.” 

As an incidental matter, the bill is silent as to whether ex parte communica- 
tions which are permissible under the exemption as “authorized by law” shall 
be placed in the hearing record upon which the decision is predicated or in the 
public record in which the proscribed communications are to be placed. There 
is a sharp distinction in actual practice between an agency’s public record and 
the hearing record upon which a decision is and must be based. This distinc- 
tion should be preserved and the exclusion of ex parte communications from the 
hearing record is essential, provided they are made public. 

The Commission is an agreement that the receipt and consideration of ex 
parte communications is at times not only proper but necessary. Indeed, there 
should be no more imputation of improper influence under these unspecified but 
recognized circumstances than there can be any imputation of improper influence 
in an ex parte presentation to a court for the issuance of a temporary restraining 
order where the same judge usually also hears the accompanying petition on 
the issuance of a permanent injunction. 

The dilemma which faces both Congress and the administrative agencies of 
preventing improper influences and at the same time permitting necessary and 
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appropriate ex parte communications, however, is not insoluble. We suggest 
that one remedy would be to allow ex parte communications in writing in a) 
proceedings and to require that they be placed in the agency’s public file but 
that they not be permitted in the hearing record or considered by the hearing 
examiner or agency members in reaching a decision. Ex parte communications 
should be prohibited if they are made orally in the class of proceedings where 
secrecy is improper. 

If Congress should require that in specified types of proceedings ex parte com- 
munications must be made in writing and must be placed in the public file, with 
failure to make public disclosures made punishable, two desirable objectives 
would be achieved: (a) There could no longer be any secrecy; (0b) the formal 
hearing record upon which the decision in each case must be predicated would 
be fully protected. 

Section 4 requires that agency members and hearing officers receiving an oral 
communication ex parte shall make a “true” summary. This could lead to 
dispute as to whether the summary is “true” in the sense of not being misleading, 
biased, or inaccurate, although it may have been made in good faith as the 
recipient’s understanding of the oral communication. The report of the Sub- 
committee on Legislative Oversight in January of this year during the preceding 
Congress, H. Rept. No. 2711, page 9, calls for insertion “in the public record of a 
memorandum setting forth the substance of any nonwritten communication re- 
ceived from any Member of Congress or from any person in the executive 
branch.” The proposed subsections in the present bill, of course, would apply 
to communications from Members of Congress and persons in the executive 
branch. However, the real difficulty is in making a summary or memorandum 
giving the substance of an oral communication. 

To require an agency member or hearing officer to summarize oral communica- 
tions not only places a burden on those who should devote their time and atten- 
tion to matters properly before them, but the preparation of a summary might 
well serve to impress an improper communication on the mind of the very 
official who should forget it and who under section 3 may not consider it in 
rendering his decision. 

Another incidental requirement in sections 4 and 5 is that the ex parte com- 
munications placed in the public file be brought to the attention of all parties. 
If the burden of giving such notice to all parties is placed upon the agency, it 
could well be a considerable chore, especially if there are many ex parte commu- 
nications in a proceeding in which there are a large number of interveners. In 
some of the certificate cases under the Natural Gas Act it is not at all unusual 
to have from 50 to more than a hundred interveners, each one of whom has only 
a very limited interest but who nevertheless is a praty to the proceeding. Asa 
matter of practical operation, it would appear to be sufficient to have the ex 
parte communication placed in the public file where it is available for inspection 
by all of those who have a genuine interest. As a matter of practice, the public 
files of this agency are under frequent examination by parties, by the press and 
by the public. If ex parte communications are placed in the public file, it would 
inevitably follow that those parties really concerned would inspect the files as 
the occasion might require. 

Since the Commission is in complete accord with the purpose of the bill to 
eliminate improper influence, the foregoing observations are submitted in the 
hope that they may be of assistance in drafting legislation which will be work- 
able as a practical matter and effective in accomplishing its purpose. 

As a matter of clarification, it would appear essential for the bill to specify 
at least by general statement the types or classes of agencies to which it would 
be applicable. The Administrative Procedure Act, for example, in section 2, de- 
fines the agencies (5 U.S.C. 1001) and thus avoids the uncertainties inherent in 
the loose jurisdictional language of 8. 2374. 

Senator Harr. The committee will recess until 2 p.m.; and the first 


witness this afternoon will be the Chairman of the Federal Trade 
Commission. 

(Whereupon, at 12:30 p.m., the committee took a recess until 2 p.m., 
the same day.) 
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Senator Harr. The committee will be in order. 

The first witness this afternoon is the Chairman of the Federal 
Trade Commission, Mr. Kintner. 

Sir, I think I have not seen you since your designation as Chair- 
man. My congratulations. I remember the last time we listened to 
you 2 days before you became Chairman. 


STATEMENT OF EARL W. KINTNER, CHAIRMAN, FEDERAL TRADE 
COMMISSION; ACCOMPANIED BY HARRY A. BABCOCK, EXECU- 
TIVE DIRECTOR, ALVIN BERMAN, ASSISTANT GENERAL COUNSEL, 
DANIEL J. McCAULEY, JR., GENERAL COUNSEL, FEDERAL TRADE 
COMMISSION 


Mr. Kintner. Thank you, Senator. I have the honor to appear 
today before this subcommittee, pursuant to the invitation of your 
chairman, to discuss S. 2374 and title I of S. 600. 

The statement which I shall make represents the viewpoint of the 
five members of the Federal Trade Commission, I am accompanied 
here by the General Counsel, Mr. Daniel J. McCauley, Jr., on my right, 
on my immediate left Mr. Alvin Berman, Assistant General Counsel 
for Legislation, and to his left, Mr. Harry A. Babcock, Executive 
Director of the Federal Trade Commisison. 

First, as to 8S. 2874: S. 2374 has two parts: (1) A requirement that 
certain agency determinations and decisions be based solely upon a 
hearing record of proceedings; and (2) a prohibition against ex parte 
communications relating to such agency proceedings. 

It is apparent that the two parts of the bill coincide and complement 
each other as to purpose. 

First, let us examine the type of proceeding covered by the bill. 

Section 2 of the bill “ale wae its provisions apply to hearing 
proceedings which are subject to notice and opportunity for hearing 
and required by law to be based upon a hearing record. 

The section specifies that such proceedings shall include: (1) Ad- 
judications; (2) hearings of record which by law are made subject to 
the procedure governing adjudications; and (3) hearing proceedings 
which by an agency’s notice of hearing are made subject to the stand- 
ards of conduct of 8. 2374. 

Expressly exempt from the provisions of the proposed legislation 
are: (1) Agency administrative or Executive actions; (2) adminis- 
trative rulings or interpretations not subject to notice and hearing; 
(3) investigations; and (4) rulemaking proceedings not otherwise 
covered by the act. 

Section 2 clearly would cover adjudicative proceedings, including 
those conducted by the Federal Trade Commission in the course of 
proceeding against alleged violators of the laws administered by the 
Commission. 

Section 2 is not so clear with respect to its coverage of the rule- 
making proceedings of the various Government agencies. 


49968—-60——26 











398 ADMINISTRATIVE PROCEDURE LEGISLATION 


The extent of its coverage, of course, would depend upon an analy- 
sis and evaluation of those proceedings against the provisions of the 
bill. 

The term “rulemaking” is not in itself sufficiently explanatory of 9 
proceeding and it would sppeas that the appropriateness of the lan- 
guage of section 2 of S. 2374 would depend upon an understanding 
of what is actually involved in the various rulemaking proceedings, 

The rulemaking proceedings of the Federal Trade Commission are 
not required by law to be based on a hearing record and hence would 
not be covered by the provisions of S. 2374. 

The Commission believes that its rulemaking proceedings prop- 
erly are excluded and that this exclusion should —w under any 
revision that may be made of the language of S. 2374. 

Rulemaking at the Federal Trade Commission is, . for the most part, 
quasi- legislative in character. Under the Wool Products Labeling 
Act of 1939, the Fur Products Labeling Act, and the Textile Fiber 
Products Identification Act, the Commission issues rules and regula- 
tions having the force and effect of law which are necessary and proper 
for the administration of those acts. 

Under those same acts, and more generally under the Federal 
Trade Commission and Clayton Acts, the Commission is charged 
with the duty of promotion and preservation of competition in a free 
enterprise economy. 

While this may call for the institution of adjudicative proceedings 
against individual law violators, the Commission often undertakes 
proceedings short of formal trials. 

For example, trade practice rules having industrywide applica- 
tion are promulgated after notice and hearing and the appraisal of 
industry activities. 

The Commission also issues guides and policy statements relative 
to particular practices in the interest of obtaining voluntary com- 
pliance with the law. 

However, trade practice rules and other guides and policy state- 
ments are interpretative and advisory only and, in the event of viola- 
tions, formal complaint proceedings charge violations of the statu- 
tory provisions upon which the rules, guides, or policy statements 
are premised and do not charge violations of the guides or rules them- 
selves. 

In each of its rulemaking activities the Commission must carry out 
the legislative standard of protecting competition, consumers, and 
the public interest generally. 

The proceedings are not adversary in nature, do not determine the 
rights of one application as against another and result in rules of 
general application. 

The Commmission believes that in the formulation of such rules 
in the public interest, it should not be confirmed to the consideration 
of matters of record, but should be allowed to take into account 
all information available to it. 

The requirement in section 2 of the bill that “the agency’s determi- 
nation and decision shall be based solely and exclusively upon the 
issues, pleadings, evidence, and contentions of record in the proceed- 
ings” oni appear to be unduly restrictive. 
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It is doubtful whether, under this provision, an agency could take 
official notice of a material fact not appearing in the evidence in the 
record as is presently permitted under section 7(d) of the Adminis- 
trative Procedure Act. 

Also, under a literal reading of the language of section 2, an agency 
would not be able to rely upon a legal theory not 2 matter of record by 
reason of pleadings or record contentions of a party. 

The remainder of the bill deals with ex parte communications with 
hearing officers and agency members. 

The bill as drafted is so comprehensive in prohibiting ex parte 
communications by any person with an agency member that it would 
preclude the communications between members of an agency and 

their personal legal assistants or others on the agency’s st: aff who 
advise or assist in the preparation of agency opinions. 

The Commission recommends that it be made clear in the bill that 
such advisory communications are proper. 

The application of the bill to communications by any person with 
a hearing officer or agency member after a proc eeding shall have been 
noticed for hearing, with the intent to influence the consideration 
or decision of the proceedings, presents various problems. 

The Commission’s program of enforcement of the laws which. it 
administers, to a very large extent, is dependent upon complaints 
received from members of the public and industry, frequently through 
Members of Congress to whom numerous complaints are originally 
directed. 

We encourage this type of communication. Also, members of the 
Commission make appearances before bar and industry meetings to 
discuss the work of the Commission at which time such communica- 
tions are invited. 

As a result of this policy, many letters of complaint are received 
by individual members of the Commission. As might be expected, 
inasmuch as the Commission deals with practices having widespread 
application and effect, similar complaints are received from different 
sources. 

Under S. 2374, if a letter of complaint is sent prior to the noticing 
for hearing of proceedings relating to a practice complained of or if 
the letter is addressed to someone at the Commission other than one 
engaged in the decisional process, the communication would be proper. 

On the other hand, if the letter of complaint were sent to a member 
of the Commission after the proceedings had been noticed for hearing, 
the sending of the letter would be unlawful. 

We do not believe that it is intended to preclude this type of com- 
munication. Neither is it feasible to hold a member of the public lia- 
ble for criminal penalty depending upon these rather technical 
distinctions. 

Section 3 of the bill prohibits an agency member or hearing exam- 
iner “to permit, receive, entertain, or consider any ex parte interview, 
argument, or communication” in a proceeding covered by this 
proposal. 

This prohibition corresponds with that against a person making 
such an ex parte communication. 

Ordinarily, the recipient of a letter would not know its nature be- 
fore reading it and we do not believe that illegality should attach to 
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the “receipt” of a communication over which the recipient has no 
control. 

To a substantial degree, the same is true of oral communications, 
Further, the question of whether consideration has been given to a 
communication is so subjective a matter that it would be most dif- 
ficult to formulate appropriate criminal sanctions. 

Section 4 of the bill, which would impose a criminal penalty for the 
failure to make an unlawful ex parte communication, or a true sum- 
mary thereof if oral, a matter of public record with notice to all par- 
ties, is not deemed by the Commission to be an appropriate approach 
to the problem. 

In the first place, the requirement to summarize an oral ex parte 
communication may serve to impress the matters conveyed in such 
communication upon the person who would otherwise attempt to 
ignore it. 

Secondly, the requirement could give rise to a serious dispute as to 
the accuracy of the “true summary.” 

It would appear that the principles underlying the proposal would 
be satisfied if the fact of the communication is published. To impose 
further the burden of possible criminal penalty, after disclosure, on 
whether or not the summary is a “true summary” of the communica- 
tion is unnecessary. 

Thirdly, in order to protect complaining parties from possible eco- 
nomic reprisals and to help insure a continuing flow of complaints to 
the Commission, it has long been Commission policy not to divulge 
the name of any complaining party. In instances where complaints 
received covered practices by persons already made the subject of 
pending proceedings, section 4 would require the public divulgement 
of the identity of complainants. 

Fourthly, the section covers ex parte communications on such a 
broad scope that considerable administrative burdens would be im- 
posed upon agency members and hearing officials. 

The bill, while it applies to ex parte communications by any per- 
son, does not contain a definition of ex parte.’ 

This gives rise to the question of whether the communication must 
be made by a person who is a party to a proceeding before a violation 
could occur. 

Further, exemption is provided for ex parte communications made 
“in circumstances authorized by law.” 

This exemption is similar to that contained in section 5(c) of the 
Administrative Procedure Act which is stated in the Attorney Gen- 
eral’s Manual on that act (p. 55) to permit a hearing examiner to act 
ex parte on such matters as requests for adjournment, continuances, 
a filing of papers and on requests for subpenas. 

It would appear that the provisions of S. 2374 should not apply at 
least. to such matters. However, it is questionable whether the pro- 
hibitory language of the bill, coupled with the exclusion as stated, 
possesses the preciseness required of statutes imposing criminal 
sanctions. 

The foregoing comments, while in part critical of particular provi- 
sions of S. 2374, should not be construed as indicating a Commission 


1 Black’s Law Dictionary, 4th ed., 1951, defines ex parte as: “On one side only; by or 
for one party; done for, in behalf of, or on the application of, one party only.” 
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position of favoring ex parte communications in adjudicative pro- 
ceedings. 

Quite to the contrary, the Commission believes that rights of 
parties should be determined on the record, that there should be no 
ex parte communications relativ e to matters going to the merits, and 
our rules are to that effect : 

Title I of S. 600 would patinbligh an Office of Federal Administra- 
tive Practice, headed by a Director, as an independent agency in the 
executive branch of the Government. 

Title I of the bill contains an enumeration of duties of the Director 
which, except to the extent that reference is made directly or indirectly 
to other titles of the bill, is self-contained. 

In light of Chairman Carroll’s invitation to discuss only title I of 
S. 600, ‘it is assumed that consideration is to be given to the proposed 
creation of an Office of Federal Administrative Practice with duties 
and functions only as spelled out in title I, and that titles I, II, 
and IV of the bill, as well as the provisions in sections 104 and 110(a) 
of title I, which pertain to the administration of titles II, III, and 
IV, are not pertinent to the present discussion.’ 

The duties and functions encompassed within title I are listed in 
subsections (b) and (d) of section 110. Section 110, however, does 
not make it clear that the authority of the Director is not mandatory. 

Clauses (1)—(3), (5), and (9) of subsection (b) and clauses (1), 
(5), and (7)—(11) of subsection (d), for example, to the extent that 
they inject the Office of Federal Administrative Practice into the 
internal operations of the various independent agencies, might well 
tend to permit interferences with the internal management of those 
independent agencies. 

The Commission believes that it would be most inappropriate to 
create a superindependent agency with authority over other agencies 
with respect to the practices and procedures enumerated in title I 
of S. 600. To the extent that the one agency would have such author- 
ity over the others, it would, in effect, be substituting its judgment for 
that of the others in the administration of laws entrusted to the juris- 
diction of the others. 

The Commission recognizes the existence of problems in the adminis- 
trative process and the 1 requirement for analysis, study, and improve- 
ment, as well as the interest in the and the1 requirement of the Congress 
and of committees such as this, for information, advice, and recom- 





2Sec. 3.21(b); of the Commission’s Rules for Adjudicative Proceedings reads: 

(b) “Content. An initial decision shall include a statement of (1) findings and con- 
clusions, with the reasons or basis therefor, upon all the material issues of fact, law, or 
discretion presented on the record (except when waived under sec. 3.25) and (2) an appro- 
priate order. Initial decisions (other than those issued under sec. 3.25) shall be based 
upon a consideration of the whole record and supported by reliable, probative, and substan- 
tial evidence.” 

Section 3.28 of the rules provides that ““* * * no party respondent or his agent or 
counsel in any adjudicative proceeding shall, in that or a factually related proceeding, 
participate or advise ex parte in any decision of the hearing examiner or of the Commission 
therein.”” Also rule 3.29(d) requires that ‘‘All counsel practicing before the Commission 
shall conform to the standards of ethical conduct required of practitioners in the courts 
of the United States and by the bars of which they are members.” It is further provided 
by rule 3.29(e) that offenders may be reprimanded, suspended, or disbarred from practice 
before the Commission for good cause shown. 

%Sec. 104, among other things, provides for the assignment of duties and functions 
to a Division of Hearing Commissioners and a Division of Government Practice. The 
functions of these two Divisions would correspond with the provisions of titles II and IV, 
respectively. 

See. 110(a) provides that the Director shall supervise and direct the administration of 
titles II, III, and IV of S. 600. 
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mendations. ‘The Commission further recognizes that the creation of 
an independent agency with authority to study and to advise and to 
report to the President and to the Congress with respect to particular 
problems or areas of the administrative process is a matter within 
the sound discretion of the Congress. The Commission, therefore, 
would interpose no objection to the creation of such an agency. To 
the extent, however, that title I of S. 600 is susceptible of the inter- 
pretation that the Director of the Federal Office of Administrative 
Practice may impose his recommendations on other agencies, either 
directly or indirectly, the Commission objects to the enactment of the 
bill. 

Therefore, in the event the enactment of title I of S. 600 is favorably 
considered, it is recommended that the functions of the Director with 
respect to other agencies be expressly limited as being in an advisory 

capacity only. 

Mr. Chairman, that concludes my statement. 

Senator Harr. Thank you, Mr. Chairman. The points you have 
made in large part have been made by others speaking the agency 
viewpoint, and one of the things which I am sure the committee would 
want as well as it can to get a clear appreciation of and understand- 
ing of, hoping we can get a good definition, is this area of communic: 
tion between the staff and the individual or board which actually 
writes the opinion. 

Some emphasis in opposition to this approach has been voiced. I 
would like the record to be clear that it is agreed that this kind of 
interchange at best should be at a minimum. 

I shouldn’t say that. That there are certain areas where a Com- 
mission staff expert clearly ought not be free, off the record, to ex- 
press an opinion to the Board. 

Now to cite a very extreme example which may be applicable to the 
Federal Trade Commission: If for example you have a battery of 
chemists, or several chemical experts, and if included in the allegation 
of violation of one of your laws is the charge that a respondent used 
some adulterant in the preparation, and your record is made, and your 
man says it’s mineral oil and the manufacturer says it’s vegetable oil, 
and the record is closed, and there are then three other chemists on 
the agency staff who are experts—I have heard a lot. of talk that you 
can’t operate without experts, you don’t want to shut off this com- 
munication—I want to be very sure that those other three experts off 
the record are not expressing the opinion to you that it is mineral oil. 

It is fair enough that the fellow went on and said it was mineral oil 
and is subject to cross-examination. But are we sure that three other 
fellows, all experts themselves, aren’t arguing the Commission allega- 
tion behind the door? 

This illustrates a danger of accepting blindly this repeated theme 
that I have heard that “Gee, that is exactly what experts are for, to 
counsel me.’ 

Mr. Kryrner. Mr. Chairman, that situation that you detail does 
not occur at the Federal Trade Commission, although we have coming 
before us for decision many cases involving medical evidence, and 
questions raised by the medical experts. As you know, we have 
jurisdiction over false and misleading advertising, and we have many 
problems in enforcing section 12 of the Feder: ul Trade Commission 
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Act, which incorporates our responsibilities over foods, drugs, and 
cosmet ics. 

The experts do their part both on behalf of the respondent and on 
behalf of the Commission on the record where they are subjected to 
cross-eX: unination. 

After the case comes on for trial before a hearing examiner, and 
our hearing examiners I think have about as independent a status as 
any in the ederal Government, and the hearing examiner reaches his 
initial decision, either dismissing the matter or ordering a cease-and- 
desist order to issue, the matter may be appealed by either party, Com- 
mission counsel or respondent, to the full Commission, the five 
Commissioners. 

The matter is briefed and argued before the five Commissioners, 
and they are on their own after that except for such assistance as 
they receive from one lawyer attached to each of their offices as a 
yersonal legal assistant, and such assistance as they may receive from 
the Office of the General Counsel. 

There is a small group of assistants to the General Counsel, five in 
number, who serve as a pool to give assistance to individual Com- 
missioners upon request for individual cases. 

These men are lawyers, all of them. They are in effect rather high 
priced law clerks serving much as the law clerk in Federal Court 
serves. That also is true of the personal assistant in the office of 
each Commissioner. 

They analyze records, and sometimes do make recommendations to 
individual Commissioners with respect to a decision of the case. But 
I will say that once the Commissioner hears an argument, and we 
walk off out of the room into a nearby office, the first order of busi- 
ness is to sit down and discuss, among the five of us, our impressions 
of the case, our views. We may reach at that meeting a tentative con- 
clusion with respect to the decision in that case. If we do, the case 
is assigned to one of the five Commissioners to prepare the opinion, 
and in all our cases we try to issue opinions expressing the reason for 
our decision, and the legal basis for our decision. 

It may well be that once a draft of opinion, which becomes the 
responsibility of an individual Commissioner, is circulated, that he 
may find himself with the minority rather than with the majority. 

There m: iy be, and frequently are, subsequent conferences. The 
Commission assumes the responsibility for its opinions and its judg- 
ments, and the individual Commissioners assume responsibility for the 
individual opinions which they write on behalf of the Commission. 

It would, I suppose, be very useful to us to be able to call in medical 
experts to participate with our law clerks in these decisions, but we do 
not doso. We rely and must rely upon the record made in the adjudi- 
cated proceeding, on the cross-examination and examination of the 
parties pro and con. 

I am trying to be helpful in explaining the way we work at the Fed- 
eral Trade Commission. 

Senator Harr. That's fine, and I have not had perhaps so full an 
explanation of this procedure from other agencies. I take it that 
you find that this procedure is manageable from your standpoint ? 

Mr. Kintner. Oh, yes. 

Senator Harr. And I would hope that others who may not be fol- 
lowing this precise course may, having heard it, adopt it. 
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Mr. Krntner. I do not know. I am not familiar with the nature 
of the problem of the other agencies. 

Senator Harr. I’m not asking for that. 

Mr. Kintner. It may well be that what we find essential may not 
suffice in other agencies because of the peculiar nature of their prob- 
lems. 

Senator Harr. You make the point that we use in this bill, 2374, 
the world “rulemaking” and that it needs some definition. 

Mr. Krnter. It certainly does because no two lawyers in America 
seem to really agree as to what constitutes rulemaking. 

T happen to be, in addition to my work at. the Federal Trade Com- 
mission, quite active in bar associ iations, and this year I serve as chair- 
man of the administrative law section of the American Bar Associa- 
tion. 

And my predecessor, who struggled with this problem of what con- 
stitutes rulemaking during his full term in office suggested to me in a 
telephone call the other day, “Well, why don’t we get the American 
Bar Association to institute a research study just to define rulemaking 
and to set out the limitations? 

TI suggested to Mr. Gage, | my distinguished predecessor, that. per- 
haps this would be a very good idea to ‘submit to our governing body, 
the council of the administrative law section of the ABA, because 
there is certainly a wide divergence of views. 

Senator Harr. There is a wide divergence of views as to the contri- 
bution the American Bar Association is making in the field we are 
presently studying—from some of your associates in Government 
especially. 

Mr. Krintner. I am not up here today to carry the brief in my ea- 
pacity as an official of the American Bar Association, but I thought 
this might illustrate the problem as I see it. 

Senator Harr. In my book there is only condemnation of any group, 
including the American bar, when somebody suggests that we try to 
judicialize these proceedings 

That criticism means that the American Bar Association is con- 
cerned with somebody getting less than due process. I think some 
of the criticism is perhaps off target. 

Mr. Krinrner. The task force of the Hoover Commission which 
made certain recommendations for the reorganization of these agen- 
cies suggested that the Federal Trade Commission ought to be made 
into an administrative court because it had perfected due process to 
such a high degree, and that to my mind is one of the most strange 
reasons ever devised for judicializing an effective administrative 
agency. 

Senator Harr. I was interested at the noon hour in a press release 
from an agency which I have always assumed dealt with rather tech- 
nical matters, the Atomic Energy Commission. 

It announced, November 18, 1959, an amendment to its rules con- 
cerning ex parte communications, and I should say, lest there be 
suspicion, that they were not listed for testimony here and we should 
not question the motives or the timing. 

It is rather brief, and for all of us I think it would serve a useful 
purpose for me to summarize the approach they are taking, having 
in mind some of the discussions we have heard here on S. 2374. 
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Their new rule, which I assume becomes effective in 30 days, under 
the heading “Ex Parte Communications” : 


Save to the extent required for the disposition of ex parte matters as author- 
ized by law, neither the Commission— 


and so on. 
Well, I had better not do it that way. 


Commissioners, members of their immediate staffs or other AEC officials and 
employees who advise the Commissioners in the exercise of their quasi-judicial 
functions will request or entertain off the record except from each other nor any 
applicant for or holder of an AEC license or permit, or any officer, employee, 
representative, or other person, directly or indirectly acting in behalf thereof, 
shall submit off the record to Commissioners or such staff members, officials and 
employees, any evidence, explanation, analysis, or advice, whether written or 
oral, regarding any substantive matter at issue * * * 


Then they define when a thing is at issue. Basically it is the ap- 
proach taken in 8. 2374. 


Norice ror Hearne 


Copies of written communications covered by subsection (a) shall be placed in 
the AEC public document room and served by the Secretary on the communi- 
eator and the parties of the proceeding involved. 

(c) A Commissioner, member of his immediate staff, or other AEC official 
or employee advising the Commissioners in the exercise of their quasi-judicial 
functions, to whom is attempted any oral communication concerning any sub- 
stantive matter at issue in a proceeding on the record as described in subsec- 
tion (a), will decline to listen to such communication and will explain that the 
matter is pending for determination. If unsuccessful in preventing such com- 
munication, the recipient thereof will advise the communicator that a written 
summary of the conversation will be delivered to the AEC public document room 
and a copy served by the Secretary of the Commission on the communicator and 
the parties to the proceeding involved. The recipient of the oral communication 
thereupon will make a fair, written summary of such communication and 
deliver such summary to the AEC public document room and serve copies 
thereof upon the communicator and the parties to the proceeding involved. 


I suggest that the record at this point include this ex parte com- 
munication approach of the AEC as received today. 
(The document referred to follows :) 


[For immediate release, Wednesday, Nov. 18, 1959] 
U.S. ATOMIc ENERGY COMMISSION 
WASHINGTON, D.C. 
AEC AMENDS REGULATIONS IN RELATION TO Ex PARTE COMMUNICATIONS 


The Atomic Energy Commission has amended its rules of practice and its 
regulation on public records concerning ex parte communications relating to 
exercise of the Commissioners’ quasi-judicial functions. The amendments will 
be published in the Federal Register on November 19, 1959, and are effective 30 
days after publication. 

Following is the text of the notice filed with the Federal Register : 

In view of the increasing number of AEC regulatory proceedings, the Commis- 
sion considers it in the public interest that certain principles of law concerning 
ex parte communications, applicable to the exercise of the Commissioners’ quasi- 
judicial functions, should be embodied in published rule amending Part 2: 
Rules of Practice, and Part 9: Public Records, of the Commission’s Rules and 
Regulations. 

As under existing law, the rules prohibit oral or written communications con- 
cerning substantive matters involved in an adjudicatory proceeding between 
Commissioners and employees who advise the Commissioners in the exercise of 
their quasi-judicial functions, on the one hand, and applicants for and holders of 
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licenses, and their officers, employees and representatives, on the other. Where 
such communication is effected, provision is made for the placing of the written 
communication or a memorandum of the oral contact involved in the AEC public 
records and for the service thereof upon the parties to the proceeding and upon 
the source of the communication. The rules would neither inhibit normal social, 
business, and professional relations between the Commissioners and license ap- 
plicants or representatives of the atomic energy industry, nor limit the Com- 
missioners in the exercise of their promotional functions under the Atomic Energy 
Act of 1954, so long as substantive matters affecting a pending proceeding were 
not discussed. 

Pursuant to the Administrative Procedure Act, the following rules are pub- 
lished as a document subject to codification, to be effective 30 days after publica- 
tion in the Federal Register. 

1. Part 2: Rules of Practice, is amended by adding the following section 2.757 


mbit 


“$ 2.757. Ex Parte Communications. 
“(a) Save to the extent required for the disposition of ex parte matters as 
authorized by law, neither 
(1) Commissioners, members of their immediate staffs, or other AEC of- 
ficials and employees who advise the Commissioners in the exercise of their 
quasi-judcial functions will request or entertain off the record except from 
each other, 
nor 
“(2) any applicant for or holder of an AEC license or permit, or any 
officer, employee, representative, or other person directly or indirectly act- 
ing in behalf thereof, shall submit off the record to Commissioners or such 
staff members, officials, and employees, 
any evidence, explanation, analysis, or advice, whether written or oral, regarding 
any substantive matter at issue in a proceeding on the record then pending be- 
fore the AEC for the issuance, denial, amendment, transfer, renewal, modifica- 
tion. suspension, or revocation of a license or permit. For the purposes of this 
section, the term ‘proceeding on the record then pending before the AEC’ shall in- 
clude any application or matter which has been noticed for hearing or concern- 
ing which a hearing has been requested pursuant to the AEC Rules of Practice. 

“(b) Copies of written communications covered by subsection (a) shall be 
placed in the AEC public document room and served by the Secretary on the 
communicator and the parties of the proceeding involved. 

“(e) A Commissioner, member of his immediate staff, or other AKC official 
or employee advising the Commissioners in the exercise of their quasi-judicial 
functions, to whom is attempted any oral communication concerning any sub- 
stantive matter at issue in a proceeding on the record as described in subsection 
(a), will decline to listen to such communication and will explain that the 
matter is pending for determination. If unsuccessful in preventing such com- 
munication, the recipient thereof will advise the communicator that a written 
summary of the conversation will be delivered to the AEC public document room 
and a copy served by the Secretary of the Commission on the communicator and 
the parties to the proceeding involved. The recipient of the oral communication 
thereupon will make a fair, written summary of such communication and de- 
liver such summary to the AEC public document room and serve copies thereof 
upon the communicator and the parties to the proceeding involved.” 

2. Section 9.3 of part 9: Public Records, is amended by adding the following 
subsection : 


“(e) Documents received or prepared as provided in § 2.757.” 

Mr. Kintner. Mr. Chairman, that sounds like a very workable ap- 
proach to the problem short of a criminal statute. I think it is a prac- 
tical, workable approach to the problem that does credit to two of the 
best. lawyers in Government that I know, Mr. Loren K. Olson, the 
General Counsel of AEC, and his assistant, Mr. Courts Oulihan. | 
know that those two gentlemen have canvassed other administrative 
agencies to distill from their experience the manner in which the AEC 
should set up its administrative proceedings. The procedure de- 
scribed by them is not too different from the procedure of the Federal 
Trade Commission from a practical operating standpoint. 
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Senator Harr. And I might add not very much different than the 
basic proposal contained in “OSTA, 

Mr. Kintner. Yes. 

Senator Harr. Except there is a criminal sanction. 

Mr. Kinrner. That’s right, and that makes quite a difference, | 
think. 

Senator Harr. [I’m not certain and couldn’t speak for him what dif- 
ference it would have made in the strength of the opposition that has 
been voiced here by several if there had not been a criminal statute. 
Undoubtedly it is a factor, undoubtedly, but if this procedure, includ- 
ing the requirement that you summarize any oral representation made 
to you and put it in the file and send it to the other fellow is not pro- 
hibitively difficult, in my book it would go a long way in creating a 
more confident attitude on the part of the public which is basic to our 
problem. 

Mr. Kinrner. We at times have to meet the problem of someone 
inadvertently launching or starting to launch into a discussion of a 
case which is in the adjudicative area. We are aware of the danger 
of that, and we stop the clock at that. point, as it were, and we even 
have to do it sometimes before congressional committees where there 
will be unwittingly some discussion on an adjudicative case. 

I have not had an experience in my tenure at the Commission as 
General Counsel and now a member of the Commission where anyone 
has refused to honor that request to not discuss in the presence of the 
Commission a case in the adjudicatory stage. 

Senator Harr. I noticed in AEC approach that they do anticipate 
the possibility that somebody will not stop. 

Mr. Kintner. Yes. 

Senator Harr. And they go ahead and spell out the consequences. 

Mr. KintNer. Yes. 

Senator Harr. I think certainly as one of the committee, the 
Atomic Energy Commission is certainly to be commended for the way 
they have stepped up to that. 

Mr. Kinrner. They have taken advantage of the experience of all 
the other administrative agencies. I know that Mr. Olson and his 
assistant, Mr. Oulihan, have canvassed my agency as well as others, 
and they have had the advantage of the inquiries of these congres- 
sional committees which have contributed much to the learning and 
experience in this field. And I feel so strongly that administrative 
law, the administrative agencies have a vital role to play. They ought 
to be flexible enough to handle these situations properly, to adopt 
proper rules and proper safeguards for due process and for fairness 
of their proceedings. 

I feel, Mr. Chairman, that there is no problem in this area that the 
agency, with goodwill on its part, cannot solve. I also commend the 
committees of the Congress for prodding the agencies to solve the 
problems. I think that the administrative process should undergo a 
constant self-examination to improve itself as to elimination of delay, 
effectiveness to the public in performing the duties assigned to the 
agencies by the Congress, and fairness at all times, and above all, in 
everything that it does. 

; Senator Harr. That could if we want it to, get us into title I of S. 
00. 
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Mr. Krintner. Yes. 

Senator Harr. To return to your comment that the Atomic Energy 
Commission, a new agency, has had the benefit of the experience of 
older agencies, is not a criticism at all of older agencies when I make 
this point. But if we have gone along for a long time not doing some- 
thing, a day arrives when you think that you don’t do it because the 
law of nature would be violated if you did do it. 

The Atomic Energy Commission doesn’t have that problem. 

Mr. Krytner. Mr. Chairman, you have put your finger on one of 
the greatest shortcomings of Government bureaucracy, a desire to 
avoid any change. And I suppose that is somewhat of a human desire. 
It certainly does characterize anything that looks like a bureauer racy, 

And it is an attitude of mind which Government must guard against, 
because times do change, circumstances do change, needs change, and 
these administrative agencies, if they have a vital role to perform, are 
dynamic agencies and they must improve themselves and change as 
the needs of the hour require. 

This is what I call flexibility in the administrative process, and I 
think unless the process has flexibility it has lost a great deal of its 
meaning, and I apply that to the individual agencies. 

Senator Harr. Thank you very much. 

Mr. Kinrner. I believe, sir, in self-improvement. 

Mr. McDona.p. Speaking of this flexibility, Mr. Chairman, would 
you feel that the passage of S. 2374 or a similar bill would restrict 
this flexibility ? 

Mr. Kintner. I think that passage of any legislation of this char- 
acter incorporates to some degree a limitation upon the flexibility of 
the operations of the individual agencies. But I hasten to add that, 
if a problem is found to be serious enough to warrant the attention 
of the Congress, the Congress should balance the loss of flexibility 
for individual agencies against the advantages that may accrue to the 
public interest through passage of the legislation. 

I feel, with respect to this pending legislation, that much study is 
necessary, and that there should be consultation with the agencies to 
make sure that sufficient flexibility is left to the agencies to discharge 
their obligations to the public, but it is not an impossible task, with the 
good will of this committee and the C ongress and the good will of 
the agencies. 

Mr. McDonatp. Well, now, the particular rules which you have 
together with the provisions of the Administrative Procedure Act 
seem to work well, at least from your description of the adjudicatory 
process. 

Mr. Kintwner. I think our rules of practice work well. Of course 
we don’t have the problem of some of the other agencies, particularly 
those that grant licenses and confer valuable rights. 

We are primarily and almost exclusively a law enforcement agency. 
We issue cease and desist orders. We prosecute in effect although we 
do so by issuing cease and desist orders. We say to businessmen, “Stop 
your practices and go and sin no more, and if you do there is no 
penalty now, but there will be a stiff penalty if you renew the 
practices.” 

Therefore, we don’t have some of the problems that the licensing 
agencies do have. 
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Mr. McDonatp. When you get into the judicial area, adjudication 
if you will, do you feel that the agencies’ problems are different still? 

Mr. Kintner. With respect to ex parte communications ? 

Mr. McDonatp. Correct. 

Mr. Kinrner. The area of adjudication in my judgment is the 
critical area with respect to ex parte communications. It is the area 
where, especially, due process must be kept to a maximum, and third 
party interference to a minimum. 

Mr. McDona.p. From within or without ? 

Mr. Kin Ner. From within or without. 

Mr. McDonavp. And, by “within,” I mean from within the agency ¢ 

Mr. Kinrner. Absolutely. The prosecutors in my agency, the 

rosecutors who are the investigators and the trial lawyers, are sepa- 
rated from the agency heads once a matter goes to complaint and 
enters adjudic ative sts ige at the Commission. Our General Counsel 
may advise us, and does on request on some of these matters, but he 

takes no part in either investigation or prosecution of individual 
cases. 

Mr. McDona.p. He is your legal adviser. 

Mr. Kinrner. He is our legal adviser, although in the main we 
secure whatever advice we have from these personal legal assistants 
whom I have described. 

Mr. McDonap. And you have no factual advisers after the case, 
the record, is closed ? 

Mr. Kintner. No, we are then relying upon the facts of record and 
such knowledge of the law as we possess. 

Mr. McDonatp. Might I ask in regard to your statement that the 
AEC release seems to be a good approach, but the approach of S. 2374 
only with regard to the criminal sanction is not a good approach. 
Why not a criminal sanction ? 

Mr. Kinrner. Well, I like the AEC approach because it is tailored 
to meet the problems of that agency. It is incorporated in their rules 
as I understand it, and I think that ev ery agency, and as far as I 
know all have sought to meet this problem | of ex parte communications 
by rules tailored to meet the situation as exists in the particular agency. 

Ww e have to meet the problem in our adjudicative proceedings, ‘which 
constitute a large bulk of our work. And we have, as I have indi- 


cated, somewhat stringent rules against ex parte communications. 


Our proceedings are so like court proceedings that lawyers and the 
public well understand that and I think give us about the same regard 
with respect to ex parte communic ations | as is given to the courts. 

Mr. McDonatp. Well, I appreciate 

Mr. Kintner. That may not be true of some other administrative 
agencies who have different problems, and where there is a greater 
emphi isis on rulemaking and various types of rulemaking, there you 
get into the hard situation. 

Mr. McDonaxp. I appreciate that, and I appreciate the efforts of 
various agencies to internally promulgate these rules. But if the 
Congress should determine that there is a necessity for an overall 
statute of this type, and they can devise one that is acceptable, at least 
to the Congress, why not a criminal penalty ? 

In other words, we have criminal penalties at present which punish 
an attempted interference with let’s say due process, with the proper 
functioning of a tribunal. We have criminal penalties today. 
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Mr. Kinrner. Mr Counsel, we have offered no objection to such a 
statute, if the Congress finds such is necessary. Of course, along 
with the other agencies, we will furnish our experts to work with you 
to make sure that such a statute, if you feel it necessary, be one which 
is not unduly restrictive and which is workable. 

Mr. McDonap. Then I perhaps misunderstood. I thought that 
you questioned the attachment of a criminal sanction. 

Mr. Kinrner. I would personally prefer that the agencies work 
out their problems on an individual basis. 

That certainly is my personal preference. But if the Congress de- 
termines that a ‘problem of such magnitude does exist that legislation 
should be passed, then of course it is a matter for the Congress to 
determine whether criminal sanctions should be imposed, and it is 
the job of the agencies to cooperate with the Congress in the drafting 
of such legislation. 

I have no doubt that they all will. 

Mr. McDonaxp. One more question if I may in regard to a state- 
ment on page8. Yousay: 

It has long been Commission policy not to divulge the name of the complaining 
party. 

Is that by statute? 

Mr. Kinrer. We have a statute with respect to confidential mat- 
ters, and there is a criminal sanction on that. It does prevent our staff 
from disclosing matters which are deemed by the Commission to be 
confidential, and there is also a statute involving trade secrets, which 
we get a large number of in connection with our work. 

Mr. McDonatp. Is it against the Federal law to divulge the name 
of the complaining party ? 

Mr. Kintner. No. 

Mr. McDonatp. At least up toa certain point. 

Mr. Kintner. Well, no, this is a matter of the rule of the Commis- 
sion, but in actual practice we must keep inviolate the names of those 
who c omplain to us, the applicants in the complaint, for two principal 
reasons. 

First, very few people would complain if their names were released, 
And secondly, in the area of trade regulation law, in which we operate, 
there is always present the possibility of economic reprisal against 
those who complain to the Federal Trade Commission. 

So for those reasons we guard quite jealously the names of our ap- 
plicants. There have been instances where we have released those 
* umes, particularly when it becomes generally known either through 
the applic ant himself saying he complained to the Federal Trade 
Commission, or if the information becomes public property, we will 
confirm at that point. 

But until then, we guard the names of the applicants. 

Mr. McDonatp. Not specifically by statute, "but by rule under the 
statute ? 

Mr. Kinrner. Yes, the Commission is given authority to determine 
what is confidential in the discharge of its mission, and we have this 
rule regarding release, a prohibition against the release of the names 
of the » applicants for complaint. 
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Mr. McDonatp. Now, would that in any way interfere with the 
disclosure, the public disclosure after the matter has been noticed 
for hearing of what I will refer to as an improper ex parte 
communication ? 

Mr. Kintner. No, I don’t think so. 

Mr. McDonaxp. Thank you. 

Mr. Kintner. We did point out in the statement that if you had an 
applicant, another applicant after a matter had gone to trial that 
applied to the Commission for relief, we would wish to keep his name 
in confidence just as we kept the original applicant’s name in confi- 
dence. Sometimes these subsequent applicants can give us informa- 
tion which we find very valuable, during the trial, and we welcome 
additional complaints even of the same nature, because it gives us 
additional sources of information during the proceeding. 

Senator Harr. Thank you very much, Mr. Chaiendse and gentle- 
men. 

The next and concluding witness who is scheduled for today is the 
Chairman of the Interstate Commerce Commission, Kenneth H. 
Tuggle. 

(The full statement of Mr. Kintner is as follows :) 


STATEMENT OF EarRL W. KINTNER, CHAIRMAN, FEDERAL TRADE COMMISSION 


I have the honor to appear today before this subcommittee, pursuant to the 
invitation of your chairman, to discuss S. 2374 and title I of S. 600. 


8. 2374 


S. 2374 has two parts: (1) A requirement that certain agency determinations 
and decisions be based solely upon a hearing record of proceedings; and (2) 
a prohibition against ex parte communications relating to such agency proceed- 
ings. It is apparent that the two parts of the bill coincide and complement 
each other as to purpose. 

First, let us examine the type of proceeding covered by the bill. 

Section 2 of the bill would make its provisions apply to hearing proceedings 
which are subject to notice and opportunity for hearing and required by law to 
be based upon a hearing record. The section specifies that such proceedings 
shall include: (1) Adjudications; (2) hearings of record which by law are made 
subject to the procedure governing adjudications; and (3) hearing proceedings 
which by an agency’s notice of hearing are made subject to the standards of con- 
duct of S. 2374. Expressly exempt from the provisions of the proposed legisla- 
tion are: (1) Agency administrative or executive actions; (2) administrative 
rulings or interpretations not subject to notice and hearing; (3) investigations; 
and (4) rulemaking proceedings not otherwise covered by the act. 

Section 2 clearly would cover adjudicative proceedings, including those con- 
ducted by the Federal Trade Commission in the course of proceeding against 
alleged violators of the laws administered by the Commission. Section 2 is not 
so clear with respect to its coverage of the rulemaking proceedings of the various 
Government agencies. The extent of its coverage, of course, would depend 
upon an analysis and evaluation of those proceedings against the provisions of 
the bill. 

The term “rulemaking” is not in itself sufficiently explanatory of a proceeding 
and it would appear that the appropriateness of the language of section 2 of S. 
2374 would depend upon an understanding of what is actually involved in the 
various rulemaking proceedings. 

The rulemaking proceedings of the Federal Trade Commission are not required 
by law to be based on a hearing record and hence would not be covered by the 
provisions of S. 2374. The Commission believes that its rulemaking proceedings 
properly are excluded and that this exclusion should continue under any revi- 
sion that may be made of the language of S. 2374. 
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Rulemaking at the Federal Trade Commission is, for the most part, quasj- 
legislative in character. Under the Wool Products Labeling Act of 1939, the 
Fur Products Labeling Act, and the Textile Fiber Products Identification Act, 
the Commission issues rules and regulations having the force and effect of law 
which are necessary and proper for the administration of those acts. Under 
those same acts, and more generally under the Federal Trade Commission and 
Clayton Acts, the Commission is charged with the duty of promotion and preser- 
vation of competition in a free enterprise economy. While this may call for the 
institution of adjudicative proceedings against individual law violators, the 
Commission often undertakes proceedings short of formal trials. 

For example, trade practice rules having industrywide application are pro 
mulgated after notice and hearing and the appraisal of industry activities. The 
Commission also issues guides and policy statements relative to particular prac- 
tices in the interest of obtaining voluntary compliance with the law. However 
trade practice rules and other guides and policy statements are interpretative 
and advisory only and, in the event of violations, formal complaint proceedings 
charge violations of the statutory provisions upon which the rules, guides, or 
policy statements are premised and do not charge violations of the guides or 
rules themselves. 

In each of its rulemaking activities the Commission must carry out the legis. 
lative standard of protecting competition, consumers, and the public interest 
generally. The proceedings are not adversary in nature, do not determine the 
rights of one applicant as against another and result in rules of general applica- 
tion. The Commission believes that in the formulation of such rules in the 
public interest, it should not be confined to the consideration of matters of 
record, but should be allowed to take into account all information available to 
ia 

The requirement in section 2 of the bill that “the agency’s determination 
and decision shall be based solely and exclusively upon the issues, pleadings, 
evidence, and contentions of record in the proceedings” would appear to be 
unduly restrictive. It is doubtful whether, under this provision, an agency could 
take official notice of a material fact not appearing in the evidence in the 
record as is presently permitted under section 7(d) of the Administrative 
Procedure Act. Also, under a literal reading of the language of section 2, an 
agency would not be able to rely upon a legal theory not a matter of record by 
reason of pleadings or record contentions of a party. 

The remainder of the bill deals with ex parte communications with hearing 
officers and agency members. 

The bill as drafted is so comprehensive in prohibiting ex parte communications 
by any person with an agency member that it would preclude communications 
between members of an agency and their personal legal assistants or others 
on the agency’s staff who advise or assist in the preparation of agency opinions. 
The Commission recommends that it be made clear in the bill that such advisory 
communications are proper. 

The application of the bill to communications by any person with a hearing 
officer or agency member after a proceeding shall have been noticed for hearing, 
with the intent to influence the consideration or decision of the proceeding, 
presents various problems. 

The Commission’s program of enforcement of the laws which it administers, 
to a very large extent, is dependent upon complaints received from members of 
the public and industry, frequently through Members of Congress to whom 
numerous complaints are originally directed. We encourage this type of com- 
munication. Also, members of the Commission make appearances before bar 
and industry meetings to discuss the work of the Commission at which time 
such communications are invited. As a result of this policy, many letters of 
complaint are received by individual members of the Commission. As might be 
expected, inasmuch as the Commission deals with practices having widespread 
application and effort, similar complaints are received from different sources. 

Under S. 2374, if a letter of complaint is sent prior to the noticing for hear- 
ing of proceedings relating to a practice complained of or if the letter is ad- 
dressed to someone at the Commission other than one engaged in the decisional 
process, the communication would be proper. On the other hand, if the letter of 
complaint were sent to a member of the Commission after the proceedings 
had been noticed for hearing, the sending of the letter would be unlawful. We 
do not believe that it is intended to preclude this type of communication. 
Neither is it feasible to hold a member of the public liable for criminal penalty 
depending upon these rather technical distinctions. 
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Section 3 of the bill prohibits an agency member or hearing examiner “to 
permit, receive, entertain, or consider any ex parte interview, argument, or 
communication” in a proceeding covered by this proposal. This prohibition cor- 
responds with that against a person making such an ex parte communication. 
Ordinarily, the recipient of a letter would not know its nature before reading it 
and we do not believe that illegality should attach to the “receipt” of a com- 
munication over which the recipient has no control. Toa substantial degree, the 
same is true of oral communications. Further, the question of whether con- 
sideration has been given to a communication is so subjective a matter that it 
would be most difficult to formulate appropriate criminal sanctions. 

Section 4 of the bill, which would impose a criminal penalty for the failure 
to make an unlawful ex parte communication, or a true summary thereof if 
oral, a matter of public record with notice to all parties, is not deemed by the 
Commission to be an appropriate approach to the problem. In the first place, 
the requirement to summarize an oral ex parte communication may serve to 
impress the matters conveyed in such communication upon the person who would 
otherwise attempt to ignore it. Secondly, the requirement could give rise to a 
serious dispute as to the accuracy of the “true summary.” It would appear 
that the principles underlying the proposal would be satisfied if the fact of the 
communication is published. To impose further the burden of possible criminal 
penalty, after disclosure, on whether or not the summary is a “true summary” 
of the communication is unnecessary. Thirdly, in order to protect complaining 
parties from possible economic reprisals and to help insure a continuing flow of 
complaints to the Commission, it has long been Commission policy not to divulge 
the name of any complaining party. In instances where complaints received 
covered practices by persons already made the subject of pending proceedings, 
section 4 would require the public divulgement of the identity of complainants. 

Fourthly, the section covers ex parte communications on such a broad scope 
that considerable administrative burdens would be imposed upon agency mem- 
bers and hearing officials. 

The bill, while it applies to ex parte communications by any person, does not 
contain a definition of ex parte.’ This gives rise to the question of whether the 
communication must be made by a person who is a party to a proceeding before 
a violation could occur. Further, exemption is provided for ex parte communi- 
cations made “in circumstances authorized by law.” This exemption is similar 
to that contained in section 5(c) of the Administrative Procedure Act which 
is stated in the Attorney General’s Manual on that act (p. 55) to permit a hear- 
ing examiner to act ex parte on such matters as requests for adjournment, con- 
tinuances, a filing of papers, and on requests for subpenas. It would appear that 
the provisions of 8S. 2374 should not apply at least to such matters. However, it 
is questionable whether the prohibitory language of the bill, coupled with the 
exclusion as stated, possesses the preciseness required of statutes imposing crimi- 
nal sanctions. 

The foregoing comments, while in part critical of particular provisions of S. 
2374, should not be construed as indicating a Commission position of favoring 
ex parte communications in adjudicative proceedings. Quite to the contrary, the 
Commission believes that rights of parties should be determined on the record, 
that there should be no ex parte communications relative to matters going to the 
merits, and our rules are to that effect : ? 

Operating in strict conformity with those rules, the Commission has en- 
countered no particular problems with respect to ex parte communications. At 


1 Black’s Law Dictionary, Fourth Edition, 1951, defines ex parte as: “On one side only: 
by_or for one party; done for, in behalf of, or in the application of, one party only.” 

27Sec. 3.21(b) of the Commission’s Rules for Adjudicative Proceedings reads: 

‘(b) ConTENT. An initial decision shall include a statement of (1) findings and con- 
clusions, with the reasons or basis therefor, upon all the material issues of fact, law. or 
discretion presented on the record (except when waived under § 3.25) and (2) an appropri- 
ate order. Initial decisions (other than those issued under § 3.25) shall be based upon a 


— of the whole record and supported by reliable, probative, and substantial 
evidence,”’ 


See. 3.28 of the rules provides that ““* * * no party respondent or his agent or counsel 
in any adjudicative proceeding shall, in that or a factually related proceeding, participate 
or advise ex parte in any decision of the hearing examiner or of the Commission therein.” 
Also rule 3.29(d) requires that ‘All counsel practicing before the Commission shall con- 
form to the standards of ethical conduct required of practitioners in the courts of the 
United States and by the bars of which they are members.” It is further provided by 


rule 3.29(e), that offenders may be reprimanded, suspended, or disbarred from practice 
before the Commission for good cause shown. 
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the same time, it recognizes the value of criminal sanctions in deterring such 
activity. However, inasmuch as the nature of administrative proceedings vary 
from agency to agency, care must be taken that the provisions of such legislation 
are not so broadly drafted as to be applicable to proceedings or situations which 
ought not to be covered. I trust that the foregoing discussion has been of 
assistance to the subcommittee in appraising the proceedings and operations of 
the Federal Trade Commission in that context. 


TITLE I OF S. 600 


Title I of S. 600 would establish an Office of Federal Administrative Praec- 
tice, headed by a Director, as an independent agency in the executive branch of 
the Government. 

Title I of the bill contains an enumeration of duties of the Director which, 
except to the extent that reference is made directly or indirectly to other titles 
of the bill, is self-contained. In light of Chairman Carroll's invitation to dis- 
cuss only title I of S. 600, it is assumed that consideration is to be given to the 
proposed creation of an Office of Federal Administrative Practice with duties 
and functions only as spelled out in title I, and that titles II, 111, and IV of the 
bill, as well as the provisions in sections 104 and 110(a) of title I,° which per- 
tain to the administration of titles II, I1I, and IV, are not pertinent to the 
present discussion. 

The duties and functions encompassed within title I are listed in subsections 
(b) and (d) of section 110. Section 110, however, does not make it clear that 
the authority of the Director is not mandatory. Clauses (1)-—(8), (5), and (9) 
of subsection (b) and clauses (1), (5), and (7)—(11) of subsection (d), for 
example, to the extent that they inject the Office of Federal Administrative 
Practice into the internal operations of the various independent agencies, might 
well tend to permit interferences with the internal management of those 
independent agencies. 

The Commission believes that it would be most inappropriate to create a 
superindependent agency with authority over other agencies with respect to the 
practices and procedures enumerated in title I of S. 600. To the extent that 
the one ageney would have such authority over the others, it would, in effect, 
be substituting its judgment for that of the others in the administration of laws 
entrusted to the jurisdiction of the others. 

The Commission recognizes the existence of problems in the administrative 
process and the requirement for analysis, study, and improvement, as well as the 
interest in and the requirement of the Congress and of committees such as this 
for information, advice, and recommendations. The Commission further rec- 
ognizes that the creation of an independent agency with authority to study and 
to advise and to report to the President and to the Congress with respect to 
particular problems or areas of the administrative process is a matter within 
the sound discretion of the Congress. The Commission, therefore, would in- 
terpose no objection to the creation of such an agency. To the extent, however, 
that title I of S. 600 is susceptible of the interpretation that the Director of 
the Federal Office of Administrative Practice may impose his recommendations 
on other agencies, either directly or indirectly, the Commission objects to the 
enactment of the bill. 

Therefore, in the event the enactment of title I of S. 600 is favorably con- 
sidered, it is recommended that the functions of the Director with respect to 
other agencies be expressly limited as being in an advisory capacity only. 

ee 

2 See. 104, among other things, provides for the assignment of duties and functions to 
a Division of Hearing Commissioners and a Division of Government Practice. The func 
tions of these two divisions would correspond with the provisions of titles II and IV 
respectively. 


Sec. 110(a) provides that the Director shall supervise and direct the administration 
of titles II, IIT, and IV of S. 600. 
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STATEMENT OF KENNETH H. TUGGLE, CHAIRMAN, INTERSTATE 
COMMERCE COMMISSION; ACCOMPANIED BY ROBERT M. GIN- 
NANE, GENERAL COUNSEL; COMMISSIONERS LAURENCE K. 
WALRATH, EVERETT HUTCHINSON, JOHN H. WINCHELL, 
HOWARD G. FREAS, RUPERT L. MURPHY, AND ABE McGREGOR 
GOFF 


Mr. Tueeie. Mr. Chairman, I have accompanying me Commissioner 
Freas, Commissioner Winchell, Commissioner Mur phy, Commis- 
sioner Hutchinson, Commissioner Walrath, and Commissioner Goff, 
and our General Counsel, Mr. Ginnane. 

Senator Harr. Thank you. 

They certainly are free to join you here if they care to. Will you 
proceed ! 

Mr. Tueere. With your permission I will take up first 5. 2374 which 
relates to ex parte communications. The purpose of the proposal of 
course is to preclude attempts to influence improperly the action of 
regulatory agencies, such as the Interstate Commerce Commission 
without unduly formalizing the administrative process and without 
depriving the agencies of access to information which is essential to 
effective administration. 

As to whether such legislation is necessary in the light of recent 
disclosures before the Special Subcommittee on Legislative Oversight 
of the House Interstate and Foreign Commerce Committee, I am not 
prepared to say. 

However, despite the wide public ity given the matter, I feel certain 
that the so-called back-door approach is ‘the rare exe eption. 

If the Congress nevertheless feels that legisl: ition of this nature 
is necessary, we urge that the greatest caution be taken so as not to 
strip the administrative process of its characteristic advantages of 
flexibility and relative informality. 

Section 2 of the bill would give statutory enunciation to the prin- 
ciple by which we at the Commission have always been guided. 

In brief, it provides that in proceedings which are subject to notice 
and opportunity for hear’ ing and required by law to be based upon a 
hearing record, the agency’s s decision shall be based exe lusively on the 
record made. 

Proceedings specifically included are (1) adjudications, (2) hear- 
ings of record m: ade subject by law to the procedure governing 
adjudic ations, and (3) those proceedings which by the agency’s notice 
of hearing are inde A owe to the provisions of the bill. 

If the bill receives favorable consideration we subscribe to the view 
that its provisions should be limited—as they are—to cases of adjudi- 
cation and rulemaking which are subject to notice and opportunity 
for hearing and required by law to be based on a hearing record. 

This is the test which governs the application of the formal pro- 
cedural requirements of the Administrative Procedure Act, and it 
seems entirely logical that the same standard would be used to govern 
the application of prohibitions against ex parte communications. 

We also consider desirable the protection afforded by subsection. (c) 
of section 2 since it appears that no one could be penalized for rely- 
ing upon a statement in the hearing notice that a proceeding is not 
subjec t to the prohibitions of the bill. 
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In addition, we favor those provisions of the bill which expressly 
exclude from its application (1) actions that are administrative or 
executive in character, (2) administrative rulings or interpretations 
not subject to notice and hearings, (3) investigations, and (4) rule- 
making proceedings other than those governed by section 2(a). 

These provisions are important since they would make it clear that 
the Commission is free to obtain information from any source what- 
ever in promulgating rules, such as motor carrier safety rules, and in 
the er sar of such administrative functions as determining 
whether to suspend rates pending investigation or whether to grant 
temporary motor carrier operating authority. 

Under section 3 of the bill it would be— 
unlawful for any agency member or hearing officer who presides over or partici- 
pates in the decision or conduct of a hearing proceeding subject to section 
2(a) * * * to permit, receive, entertain, or consider any ex parte private inter- 
view, argument, or communication pertaining to his consideration or decision of 
such proceeding, except in circumstances authorized by law or upon reasonable 
notice to all parties of record. 

While it appears that these prohibitions are intended to apply only 
after a proceeding had been noticed for hearing, as provided in section 
5(a), it is not expressly so stated. It is important that this limitation 
be spelled out since, under sections 5 and 20a of the Interstate Com- 
merce Act, for example, the Commission has been given considerable 
discretion by the Congress to determine whether a Pantie should be 
held in a particular case. 

In such instances it is important that the Commission and its staff 
be free to obtain information from applicants and others in order to 
make an adequate determination as to whether a particular applica- 
tion involves issues which should be set down for hearing. 

The prohibitions in sections 3, 4, and 5 relate only to communica- 
tions with “any agency member or hearing officer” who presides over 
or participates in the decision or conduct of a hearing proceeding. 

At the Commission we could not possibly cope, within a reasonable 
time, with the large volume of hearing proceedings that we have with- 
out utilizing the services of many Seukcoin (other than hearing offi- 
cers) who draft final reports and otherwise assist in the final decision 
of cases. We do not, therefore, feel that the bill goes far enough in 
this respect since, in our view, it would be just as improper for these 
employees to receive the prohibited communications as it would be for 
a member of the Commission or a hearing officer to do so. 

Hence we suggest that the bill be amended to make the prohibitions 
applicable also to any employee who assists the Commission in the 
decision process. 

Conversely, we urge that the bill be amended to make it clear that 
the prohibitions do not apply to communications between agency mem- 
bers or between agency members and employees who assist them in 
the process of decision. 

While we do not believe that the bill was intended to have this effect, 
the matter is far too important to be left to inference and possible 
future litigation. 

With respect to the provisions of section 3 making it unlawful for 
agency members and specified agency employees “to permit, receive, 
entertain, or consider” the prohibited communications, we urge that 
the words “permit, receive” be omitted as impractical. 
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We suggest this change since the impropriety of oral statements and 
written communications cannot be determined until after hearing or 
reading a part of them. +. 

Agency members and employees should not, therefore, be exposed 
to the risk of incurring the heavy penalties provided for listening to 
or reading an uninvited communication which might be interpreted 
as “willful” violation within the meaning of section 4(c). 

I would also like to point out in this connection that if mere “receipt” 
of such a communication were sufficient to disqualify an agency mem- 
ber or hearing officer from participation in a particular case, a party 
might resort to this as a device to exclude from the determination of 
the case, agency members or hearing officers whom he believed to be 
unfavorably disposed to his position. 

Finally in regard to section 3, we recommend that the phrase “per- 
taining to the merits of such proceeding,” be substituted for the phrase 
“pertaining to his consideration or decision of such proceeding.” 

As it now stands, the prohibitions of this section relate to any— 
ex parte private interview, argument, or communication pertaining to his (agency 
member’s or hearing officer’s) consideration or decision of such proceeding 
except in circumstances authorized by law or upon reasonable notice to all 
parties of record. 

The phrase “circumstances authorized by law” is not defined in the 
bill, but presumably this exception is intended to cover the routine 
or emergency procedural matters which tribunals generally dispose 
of without notice and hearing. 

The exception here seems comparable to the exception embodied in 
section 5(c) of the Administrative Procedure Act “for the disposition 
of ex parte matters as authorized by law.” 

Rather than undertake the formidable task of drafting a precise 
definition covering the variety of procedural situations in which an 
agency should be able to act expeditiously, on the basis of ex parte 
communications, we recommend the adoption of the substitute lan- 
guage suggested. This we do in the belief that it would seem to bar 
the prohibited communications in the area where they could be truly 
harmful, and that is in connection with the merits of a proceeding. 

Section 4(a) provides, in substance, that all prohibited commun ica- 
tions shall be made a matter of record in the agency’s public file and 
that notice thereof shall be given to all parties. 

If this requirement is not confined to communications pertaining 
to the merits of a proceeding, as suggested, the volume thereof might 
be such as to place an undue burden upon an agency. 

On the other hand, if the prohibited communications are limited 
to those relating to the merits of a case, the number of prohibited 
communications would be so small that the burden of filing and giving 
notice would be inconsequential. 

In this connection it should also be made clear that such a com 
munication when placed in the public file shall not constitute a part 
of the evidentiary record. 

In terms of our docket practices, this would mean that such com- 
munications would be placed in the correspondence section of the 
public docket, which is not a part of the evidentiary record upon 
which a decision is based. 
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Section 5(a) of the proposed measure would i impose upon “any per- 
son” a prohibition against ex parte communications which cor responds 
to the provisions of section 3 applicable to agency members and hear- 
ing officers. 

My comments regarding section 3(a) are therefore equally appli- 
cable here, and I shall not take the subcommittee’s time to repeat 
them. 

Mr. Chairman, that concludes my testimony on 8S. 2374. In sum- 
mation, I would say, as my comments indicate, that. the Commission 
does not favor the enactment of this bill in its present form. 

However, I hope the views that I have expressed will be of some 
asssistance in the drafting of legislation on this subject, if such legis- 
lation is deemed necessary. 

I would now like to comment on title I of S. 600 which provides for 
the creation of a new independent agency in the executive branch to 
be known as Office of Federal Administrative Practice. 

This Office would be headed by a Director of Federal Adminis- 
trative Practice, who, with the assistance of a Deputy Director, three 
Assistant Directors, and an executive secretary, would super vise and 
direct the administration of titles II, III, and IV of the bill. 

Title I also provides for the design: ation annually of an advisory 
committee consisting of such chief legal officers of the agencies, agency 
members, other Government officers, and members of the general 
public as the Director may determine. 

The purpose of this committee would be to assist and advise the 
Director and furnish him information on matters pertaining to the 
performances of his duties. 

Tne duties of the Director under title I are numerous, being set 
forth in nine paragraphs in section 110(b). 

I will not take the subcommittee’s time to enumerate all of them, 
but they embrace such items as making studies relating to the ade- 
quacy of agency procedures by which agencies determine the rights, 
duties, and. privileges of persons and by which they exercise rule 
making and adjudicative functions; receiving compl: ints regarding 
matters of practice and procedure, and in connection thet ewith to 
make such investigations and recommendations as may be deemed 
appropriate; and examining the state of the hearing dockets of the 

various agencies. 

The Director would also be charged with the duty and responsi- 
bility of initiating consultative and cooperative efforts among the 
agencies and others for the adoption, wherever feasible and appro- 
priate, of uniform rules of practice and procedure. 

Moreover, under section 110(d), he would be required to make 
special studies and recommendations on a wide variety of matters 
which again, in the interest of conserving time, I shall not enumerate. 
Suffice it is to say that such special studies are covered in 11 para- 
graphs of that section. 

Under section 110(c), each agency would be required, at the re- 
quest of the Director, to furnish information and data necessary to 
assist him in the administration of the provisions of the bill, and to 
appoint a member or other officer to act as liaison with his Office. 

As the subcommittee is undoubtedly aware, the general idea for 
an office of the type proposed in title I is not new. In 1941, the 
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Attorney General’s Committee on Administrative Procedure recom- 
mended the creation of an independent Office of Administrative Pro- 
cedure to make studies for improving administrative procedures and 
to perform other functions related to the administrative process. 

Thereafter in 1954 the President’s Conference on Administrative 
Procedure recommended the creation in the Department of Justice of 
a small Office of Administrative Procedure to serve as a nucleus for 
a continuing effort of the agencies and the bar to improve procedures. 

Similar proposals were also made in the report of the second Hoover 
Commission on legal services and procedure. 

Subsequently in 1956 the Attorney General established an Office 
of Administrative Procedure on an experimental basis. 

The Interstate Commerce Commission is cooperating with this 
Office, which, I am informed, is still operating with a staff of only 
five persons and on an annual budget of only $50,000. 

By contrast, the salaries of the Director, Deputy Director, the As- 
sistant Directors, and the Executive Secretary would total $120,500 
per year. 

This figure of course is only the starting point, since it does not 
take into account the salaries of the administrative assistants, the 
secretaries, and the clerical help—not to mention the staff of experts 
in the several fields of administrative regulation which I believe the 
Director would need—and the housekeeping expenses of the proposed 
new Office. 

If the Director is to exercise intelligently the manifold powers and 
perform the numerous duties and functions committed to him under 
title I—respecting not only the Interstate Commerce Commission but 
also the other Government departments and administrative agencies 
of the Government—he will of necessity be required to recruit and 
maintain a large staff to become familiar with the wide range of 
substantive and procedural problems peculiar to each of the adminis- 
trative agencies. 

The recruitment and maintenance of a staff having the size and 
possessing the competence to so familiarize itself would indeed be an 
extensive and expensive undertaking. 

It is the Commission’s considered opinion that there is no need for 
the creation of an additional independent agency with the powers and 
functions proposed in title I of this bill. 

The matters with which it would be concerned are already the con- 
cern of several existing authorities, such as the Office of Administrative 
Procedure which I have just mentioned. In addition, various con- 
gressional committees, such as the Judiciary and Interstate and For- 
eign Commerce Committees of both Houses, and the Government 
Operations Committee of the House and Senate, are constantly on 
the alert to see that the agencies are fulfilling their responsibilities not 
only with respect to procedural matters, but also in the general ad- 
ministration of the various statutes for which they are responsible. 

In this connection I am sure that the members of this iittrenadtie 
are familiar with the extensive work already done and to be under- 
taken by the House Subcommittee on Legislative Oversight. 

Moreover we see no reason why hearing examiner matters and a legal 
career service could not be administered by the Civil Service Commis- 
sion with appropriate organizational units manned with specialized 
personnel. 
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Admission to and control of practice before the Federal administra- 
tive agencies could also be handled readily through voluntary coopera- 
tive efforts of the existing agencies without the necessity of setting 
up the elaborate machinery proposed in S. 600. 

It is our view, therefore, that the broad general objectives of the bill 
could be accomplished more effectively, and certainly at considerable 
less expense, within the present framework of the Government. 

In considering this proposal it is very important to keep in mind 
that the Congress deliberately created the Interstate Commerce Com- 
mission (and others) as a regulatory agency which would be inde- 
pendent of Executive control. S44 : 

That independence cannot be maintained—nor can its responsibility 
to the Congress for the effective discharge of its duties be fulfilled— 
unless the Commission retains the power and the freedom to shape its 
organization and procedure to meet the specialized and changing needs 
of the regulation of transportation. 

In viewing the broad functions relating to agency procedure and 
personnel matters, coupled with the powers to investigate and pub- 
licize—all as would be vested in the Director by title I of S. 600—I 
can only conclude that this Commission and the other agencies would 
be divested of a large measure of their authority and responsibility 
as to their own organization and procedures. ; 

Should this occur, the Commission could not be held fully account- 
able, as it now is, for effective administration of the statutes which it 
is charged with the responsibility of administering in the public 
interest. 

In short, enactment of this proposed measure would as we would 
see it result in fragmentization of responsibility contrary to the public 
interest. 

Many of the provisions of title I would in our opinion result in 
undue interference by the Director in the internal management of 
the administrative agencies. 

In fact, section 111(b) (5) which would require the Director to “re- 
ceive complaints regarding matters of practice and procedure and 
make investigations or recommendations as deemed appropriate” 
would go even further. 

As we understand it, this provision would permit the Director to 
conduct investigations regarding pending cases. While we agree that 
every citizen should have a remedy for procedural abuses, we have 
observed that both the courts and the Congress are sensitive to any 
substantial charge or claim of arbitrary or unlawful procedure on 
the part of Federal agencies. 

This provision would also in our opinion, seriously impair the 
chances of success of any such Office by making it a focal point for 
dilatory complaints and lobbying pressures. 

The provisions of section 110(c) requiring the submission of infor- 
mation, reports, and data to the Director would impose a further bur- 
den on the already overburdened departments and agencies, and 
would make it even more difficult for them to keep up with the ever- 
increasing caseload. 

We at the Commission are fully aware of the desirability and neces- 


sity of improving procedures and practices in the light of experience 
and changing conditions. 
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In fact, for many years we have had a special Committee on Rules, 
composed of three Commissioners, for just that purpose. 

We are constantly striving toward improvement and feel that this 
can be, and is being, accomplished without the necessity of creating 
what in effect would be a superagency. 

In closing I wish to say that the Interstate Commerce Commission 
is acutely aware of its being directly responsible and accountable to 
the Congress for its actions. We do not therefore look with favor 
upon. the prospect of having another agency to act as buffer when 
problems arise. When c alled to account, we prefer, and believe it 
more desirable, to answer directly. By the same token we would 
prefer, and deem it. more desirable, to continue taking our problems 
directly to the Congress rather than through a mediator. For the 
reasons I have outlined the Commission recommends against enact- 
ment of title I of S. 600. 

Senator Harr. Chairman Tuggle, thank you very much; and I 
thank the other members of the Commission who were courteous 
enough to come. 

Your statement makes some specific suggestions which Judge 
McDonald has indicated to me will be helpful. 

[ am not sure that we can develop anything by the question I am 
going to ask, but toward the bottom of page 3 you are arguing, as 
others have, the desirability of maintaining complete freedom to get 
information from any source whatever when you are working with 
a rule, and you have explained the reason for that, sir. 

You cite as an example of a rule the motor carrier safety provisions. 

So that I and other members of the committee and staff might 
develop a better feeling for the agency’s problems, could you explain 
any area of rulemaking that you have experienced with the ICC 
which leaves you a little uncomfortable, not to the point of saying 
that you should not be permitted to talk to anybody you want to, 
but as a lawyer, there must be instances where you are perfectly com- 
fortable in inviting in anybody and everybody and talking off the 
record and getting all sorts of information ex parte. 

You must range from that experience down to where you cannot 
help but be just a little sensitive about the thing. You resolve it in 
favor of doing it because it is the most manageable way, it is the tradi- 
tional way, and so on. 

But I would get a better feeling of this thing if you would explain 
to me some of the areas that you would get into where every once 
in a while you think for a minute, “Gee, I wonder if you won’t admit 
it is not er icket, I am not asking for that sort of thing,” but can you 
help give me an understanding ? 

Mr. Tuccre. What I have in mind is where a group from an in- 
dustry, and by group I mean, perhaps, a half dozen, would like to 
come in and discuss, perhaps, as they say, the economic state of the 
industry. 

Of course, we feel like that information is proper, and when a re- 
quest like that is made, we always reply by saying that it must relate 
only to the general economic conditions, that it must not involve any 
pending pr oceedings, and try to keep it on that plane. 

Now, there is always the question in your mind that they may try 
to fudge on you a little bit, but you can always dismiss that when they 
do bring it up, and rule it out. 
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But I say that, in response to your question is there ever a feeling 
that we are uncomfortable about granting these things, you always 
have the quest; ion of keeping it in line and holding the representations 
down to what is entirely proper. 

Senator Harr. When you have eight children and your wife is deer 
hunting in Michigan ex parte communications have to be handled, 
that is exactly what happened. 

Mr. Tuceir. That seems to be a proper one, Mr. Chairman. 

Senator Harr. I am not sure that the ICC would undertake to im- 
pose a rule like this. A week or two past I noticed a story out of 
a border State that a question was raised as to the licensing require- 
ments for certain new automobiles. 

This reminds me of the possibility that the ICC might, under its 
rules, promulgate a rule that would require cars not to exceed certain 
widths or cars with not less than so many headlights, that type rule. 

Now, if you were to sepevecy the promulgation of a thing like 
that, realizing that there are a limited number of manufacturers who 
would be affected, and that each of them would have very strong 
views as to the necessity or lack of necessity of the fifth headlight or 
the seventh wheel or whatever you would consider, and realizing that 
your rule, wherever you drew the line, might have very serious eco- 
nomic consequences on one or more of the manufacturers, but that 
is a rulemaking thing, that is not adversary, no matter how you define 
it, I would doubt that it is quasi-judicial, yet it goes to the bread and 
butter and survival, perhaps, of one or more corporate citizens, how 
would you feel about that ? 

Would you bring in and have a record session of a point of view, 
and answers ? 

Mr. Tucetr. We would expect them to make written representa- 
tions about the various types of headlights and safety studies, and 
things like that, which would be a part of the record, though not 
necessarily a formal one. 

It. might just be filed and be studied by our staff as to the technical 
aspects of the headlights, and things of that kind. 

Senator Hart. You would sy mpathize, would you not, with the 
strong feeling on the part of all of those manufacturers that they 
would want to hear ever ything you heard about the weakness of their 
product in order that they could respond to these arguments / 

Mr. Tucerx. I think they would want to know, sure. 

Senator Harr. Under the existing law there is no requirement that 
they be permitted that right, is there? 

Mr. Tuserr. I think that is right. 

Senator Hart. With that answer, at least, they would be unhappy; 
isn’t that right ? 

Mr. Tuae.e. Probably so. 

Senator Harr. That is part of our problem. 

Well, again I want to thank you for some specific suggestions with 
respect to draftsmanship. I should have, perhaps, commented 
earlier, and I can speak only for myself on this, but the point repeat- 
edly has been made that in section 3 we have, unless you want to 
reach hard and make a strong argument, set up a situation where a 
man, an agency member, would be in violation of the law if he re- 
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ceived an ex parte communication. As you properly point out, there 
is No Way you can control that. 

I think the purpose of the original draft was not to produce that 
effect ; certainly I would agree w ith you and others who have preceded 
you, that it was undesirable, and I am sure the committee could con- 
sider a more clear expression of that section. 

Mr. McDonavp. Mr. Chairman, referring to page 5, you made a 
statement that conversely— 


We strongly urge that the bill be amended to make it clear that the prohibi- 
tions do not apply to communications between agency members or between 
agency members and employeeswho assist them in the process of decision. 

You have what I will call an opinion-writing staff, do you not? 

Mr. Tuceir. Well, we have examiners who ' do draft decisions. 

Mr. McDonavp. T am talking now of the time when the examiner’s 
initial decision is sent up to the Commissioner for decision. 

Mr. Tvectr. I am not sure that I understand your question, Mr. 
MeDonald. 

Mr. McDonacp. You have hearing examiners ? 

Mr. Tuceie. Yes, sir. 

Mr. McDonatp. They prepare an initial decision, do they not? 

Mr. Tvecie. That is right. 

Mr. McDonatp. Which is sent to the Commission or a division in 
the Commission, for Commission decision ? 

Mr. Tueeir. Well, it may not go directly to the division. We have 
other examiners who are not hearing examiners who do review the 
proposed report, together with the exceptions which have been filed 
by the parties, and they may prepare another report which may be 
different or may strengthen the original report, and both reports will 
then come to the division for consideration. 

Mr. McDonarp. And then briefs accompany that ? 

Mr. Tuceie. The briefs: ves, sir. 

Mr. McDonatp. And oral argument in some cases? 

Mr. Tueeie. Frequently. 

Mr. McDonatp. At that roint, when that is all done, and you retire, 
as it were, to make your ins ‘ision, what assistance do the Commis- 
sioners receive, and from whom ? 

Mr. Tuaertr. Well, when it reaches the division most matters are 
voted on initially by notation, that is a written vote. 

When it is received in his Office, a member of his staff will go 
through the reports and make an analysis of it, and direct his atten- 
tion to controversial points that seem to be in issue. He would have 
the assistance of the examiner on his staff. 

Mr. McDonavp. The examiner on his staff ? 

Mr. TucGie. Yes, sir. 

Mr. McDonatp. Who has had no contact with the case before ? 

Mr. Tuaertr. Never had any contact with it before. 

Mr. McDonatp. Does anyone assist them factually, by that T mean 
are they free to call in some member of the Commisison staff to in- 
terpret—— 

Mr. Tvucerr. They are members of the Commission’s staff, gener- 
ally. We think of them in terms of a personal assistant to the indi- 
vidual Commissioner. That is what they are. 











424 ADMINISTRATIVE PROCEDURE LEGISLATION 


Mr. McDonap. May they send out into the Commission staff for 
people to assist them ? 

Mr. Tvucetr. Well, there might be some technical reason that they 
would go to, send to, our cost ‘section for some verification of figures 
which are in the rec ord or for an explanation or projection of what 
they amounted to, but beyond that I do not know what they do. 

Mr. McDonatp. What I am getting at is that there is no factual 
presentation made to the Commissioner from the point where he 
retires to make his decision, as it were: is that correct ? 

Mr. Tucetr. Nothing, except what is in the record. 

Mr. McDonatp. I see. 

IT would like to also dwell for one moment on the provisions of title 
I of S. 600, which actually go probably to another section of S. 600, 
Your statement contains the remark that you see no reason why hear- 
ing examiners and legal career service could not be administered by 
the Civil Service Commission with an appropriate organizational unit 
manned with specialized personnel. 

There has been some criticism voiced of the handling of the hearing 
examiners by the Civil Service Commission. Do I take it from your 
statement that you are aware of some complaint in that regard ? 

Mr. Tucearx. Yes, sir. 

Mr. McDonatp. Thank you. 

Mr. Tvcerx. I might just add this, that the civil service is a method 
of political administration that we have had in this country for a 
long time, and seems to have the general approval of the American 
people. of the Congress, and we think the Civil Service Commission is 
capable of handing it. 

Mr. McDonatp. Thank you, sir. 

Senator Harr. Anything further? Are there any further ques- 
tions ? 

Thank you very much, Mr. Chairman. 

(The full statement of Mr. Tuggle is as follows:) 


STATEMENT OF KENNETH H. TUGGLE, CHAIRMAN, INTERSTATE COMMERCE 
CoMMISSION 


Mr. Chairman and members of the subcommittee, my name is Kenneth H. 
Tuggle. I am the present Chairman of the Interstate Commerce Commission 
and I have served in that capacity since January 1 of this year. I am appearing 
today to testify on behalf of the Commission with respect to S. 2374 and title I 
of S. 600. 

With your permission, I would first like to take up S. 2374 which relates to ex 
parte communications. It appears that the aim of this proposal is to preclude 
attempts to influence improperly the action of regulatory agencies such as the 
Interstate Commerce Commission without unduly formalizing the administrative 
process and without depriving the agencies of access to information which is 
essential to effective administration. 

As to whether such legislation is necessary in the light of recent disclosures 
before the Special Subcommittee on Legislative Oversight of the House Inter- 
state and Foreign Commerce Committee, I am not prepared to say. However, 
despite the wide publicity given the matter, I feel certain that the so-called back- 
door approach is the rare exception. If the Congress, nevertheless, feels that 
legislation of this nature is necessary, we urge that the greatest caution be 
taken so as not to strip the administrative process of its characteristic advantages 
of flexibility and relative informality. 

Section 2 of the bill would give statutory enunciation to the principle by 
which we at the Commission have always been guided. In brief, it provides 
that in proceedings which are subject to notice and opportunity for hearing 
and required by law to be based upon a hearing record, the agency’s decision 
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shall be based exclusively on the record made. Proceedings specifically in- 
cluded are (1) adjudications, (2) hearings of record made subject by law to 
the procedure governing adjudications, and (3) those proceedings which by 
the agency’s notice of hearing are made subject to the provisions of the bill. 

If the bill receive favorable consideration, we subscribe to the view that its 
provisions should be limited—as they are—to cases of adjudication and rule- 
making which are subject to notice and opportunity for hearing and required by 
law to be based on a hearing record. This is the test which governs the appli- 
cation of the formal procedural requirements of the Administrative Procedure 
Act, and it seems entirely logical that the same standard should be used to gov- 
ern the application of prohibitions against ex parte communications. We also 
consider desirable the protection afforded by subsection (ce) of section 2 since 
it appears that no one could be penalized for relying upon a statement in the 
hearing notice that a proceeding is not subject to the prohibitions of the bill. 
prohibitions of the bill. 

In addition, we favor those provisions of the bill which expressly exclude from 
its application (1) actions that are administrative or executive in character, 
(2) administrative rulings or interpretations not subject to notice and hearings, 
(3) investigations, and (4) rulemaking proceedings other than those governed 
by section 2(a). These provisions are important since they would make it clear 
that the Commission is free to obtain information from any source whatever 
in promulgating rules, such as motor carrier safety rules, and in the perform- 
ance of such administrative functions as determining whether to suspend rates 
pending investigation or whether to grant temporary motor carrier operating 
authority. 

Under section 3 of the bill it would be “unlawful for any agency member or 
hearing officer who presides over or participates in the decision or conduct of 
a hearing proceeding subject to section 2(a) * * * to permit, receive, entertain, 
or consider any ex parte private interview, argument, or communication per- 
taining to his consideration or decision of such proceeding, except in circum- 
stances authorized by law or upon reasonable notice to all parties of record.” 
While it appears that these prohibitions are intended to apply only after a 
proceeding had been noticed for hearing, as provided in section 5(a), it is not 
expressly so stated. It is important that this limitation be spelled out since, 
under secions 5 and 20a of the Interstate Commerce Act, for example, the Com- 
mission has been given considerable discretion by the Congress to determine 
whether a hearing should be held in a particular case. In such instances it is 
important that the Commission and its staff be free to obtain information from 
applicants and others in order to make an adequate determination as to whether 
a particular application involves issues which should be set down for hearing. 

The prohibitions in sections 3, 4, and 5 relate only to communications with 
“any agency member or hearing officer’ who presides over or participates in 
the decision or conduct of a hearing proceeding. At the Commission we could 
not possibly cope, within a reasonable time, with the large volume of hearing 
proceedings that we have without utilizing the services of many employees 
(other than hearing officers) who draft final reports and otherwise assist in 
the final decision of cases. We do not, therefore, feel that the bill goes far 
enough in this respect since, in our view, it would be just as improper for these 
employees to receive the prohibited communications as it would be for a mem- 
ber of the Commission or a hearing officer to do so. Hence, we suggest that the 
bill be amended to make the prohibitions applicable also to any employee who 
assists the Commission in the decision process. Conversely, we strongly urge 
that the bill be amended to make it clear that the prohibitions do not apply 
to communications between agency members or between agency members and 
employees who assist them in the process of decision. While we do not believe 
that the bill was intended to have this effect, the matter is far too important to 
be left to inference and possible future litigation. 

With respect to the provisions of section 3 making it unlawful for agency 
members and specified agency employees “to permit, receive, entertain, or con- 
sider” the prohibited communications, we urge that the words “permit, receive” 
be omitted as impractical. We suggest this change since the impropriety of 
oral statements and written communications cannot be determined until after 
hearing or reading a part of them. Agency members and employees should not, 
therefore, be exposed to the risk of incurring the heavy penalties provided for 
listening to or reading an uninvited communication which might be interpreted 
as “willful”. violation within the meaning of section 4(c). I would also like 
to point out in this connection that if mere “receipt” of such a communication 
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were sufficient to disqualify an agency member or hearing officer from participa- 
tion in a particular case, a party might resort to this as a device to exclude from 
the determination of the case agency members or hearing officers whom he he. 
lieved to be unfavorably disposed to his position. 

Finally, in regard to section 3, we recommend that the phrase “pertaining 
to the merits of such proceeding” be substituted for the phrase “pertaining to 
his consideration or decision of such proceeding.” As it now stands, the pro 
hibitions of this section relate to “any ex parte private interview, argument, 
or communication pertaining to his (agency member’s or hearing officer’s) econ- 
sideration or decision of such proceeding except in circumstanes authorized by 
law or upon reasonable notice to all parties of record.” The phrase “cireum- 
stances authorized by law” is not defined in the bill, but presumably this excep- 
tion is intended to cover the routine or emergency procedural matters which 
tribunals generally dispose of without notice and hearing. The exception here 
seems comparable to the exception embodied in section 5(c) of the Administra- 
tive Procedure Act “for the disposition of ex parte matters as authorized by 
law.” Rather than undertake the formidable task of drafting a precise defini- 
tion covering the variety of procedural situations in which an agency should be 
able to act expeditiously, on the basis of ex parte communications, we recom- 
mend the adoption of the substitute language suggested. This we do in the 
belief that it would seem to bar the prohibited communications in the area where 
they could be truly harmful, and that is in connection with the merits of a 
proceeding. 

Section (4)(a) provides, in substance, that all prohibited communications 
shall be made a matter of record in the agency’s public file and that notice 
thereof shall be given to all parties. If this requirement is not confined to com- 
munications pertaining to the merits of a proceeding, as suggested, the volume 
thereof might be such as to place an undue burden upon an agency. On the 
other hand, if the prohibited communications are limited to those relating to 
the merits of a case, the number of prohibited communications would be so 
small that the burden of filing and giving notice would be inconsequential. 

In this connection it should also be made clear that such a communication 
when placed in the public file shall not constitute a part of the evidentiary 
record. In terms of our docket practices, this would mean that such communica- 
tions would be placed in the correspondence section of the public docket, which 
is not a part of the evidentiary record upon which a decision is based. 

Section 5(a) of the proposed measure would impose upon “any person” a 
prohibition against ex parte communications which corresponds to the provisions 
of section 3 applicable te agency members and hearing officers. My comments 
regarding section 3(a) are therefore equally applicable here, and T shall not 
take the sunhbeommittee’s time to repeat them. 

Mr. Chairman, that concludes my testimony on S. 2374. In summation, I 
would say, aS mry comments indicate, that the Commission does not favor the 
enactment of this bill in its present form. However, I hope the views that I 
have expressed will be of some assistance in the drafting of legislation on this 
subject, if such legislation is deemed necessary. 

I would now like to comment on title I of S. 600 which provides for the crea- 
tion of a new independent agency in the executive branch to be known as Office 
of Federal Administrative Practice. This Office would be headed by a Director 
of Federal Administrative Practice, who, with the assistance of a Deputy Di- 
rector, three Assistant Directors, and an Executive Secretary, would supervise 
and direct the administration of title II, ITI, and IV of the bill. Title T also 
provides for the designation annallly of an advisory committee consisting of 
such chief legal officers of the agencies, agency members, other Government of- 
ficers, and members of the general public as the Director mav determine. The 
purpose of this committee would be to assist and advise the Director and furn- 
ish him information on matters pertaining to the performance of his duties. 

The duties of the Director under title I are numerous, being set fourth in nine 
paragraphs in section 110(b). T will not take the snhcommittee’s time fo enum- 
erate all of them, but they embrace such items as making studies relating to the 
adequacy of agency procedures by which agencies determine the rights, duties, 
and privileges of persons and by which they exercise rulemaking and adindicative 
functions; receiving complaints regarding matters of practice and procedure, and 
in connection therewith to make such investigations and recommendations as 
may be deemed appropriate; and examining the state of the hearing dockets 
of the various agencies. The Director would also be charged with the duty 
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and responsibility of initiating consultative and cooperative efforts among 
the agencies and others for the adoption, wherever feasible and appropriate, 
of uniform rules of practice and procedure. Moreover, under section 110(d), 
he would be required to make special studies and recommendations on a 
wide variety of matters, which again, in the interest of conserving time, I shall 
not enumerate. Suffice it is to say that such special studies are covered in 11 
paragraphs of that section. 

Under section 110(c), each agency would be required, at the request of the 
Director, to furnish information and data necessary to assist him in the ad- 
ministration of the provisions of the bill, and to appoint a member or other 
officer to act as liaison with his office. 

As the subcommittee is undoubtedly aware, the general idea for an Office of 
the type proposed in title I is not new. In 1941, the Attorney General’s Com- 
mittee on Administrative Procedure recommended the creation of an independ- 
ent Office of Administrative Procedure to make studies for improving adminis- 
trative procedures and to perform other functions related to the administrative 
process. Thereafter, in 1954, the President’s Conference on Administrative 
Procedure recommended the creation in the Department of Justice of a small 
Office of Administrative Procedure to serve as a nucleus for a continuing effort 
of the agencies and the bar to improve procedures. 

Similar proposals were also made in the report of the second Hoover Com- 
mission on legal services and procedure. Subsequently, in 1956, the Attorney 
General established an Office of Administrative Procedure on an experimental 
pasis. The Interstate Commerce Commission is cooperating with this Office, 
which, I am informed, is still operating with a staff of only five persons and 
on an annual budget of only $50,000. By contrast, the salaries of the Director, 
Deputy Director, the Assistant Directors, and the Executive Secretary would 
total $120,500 per vear. This figure, of course, is only the starting point, since 
it does not take into account the salaries of the administrative assistants, the 
secretaries, and the clerical help—not to mention the staff of experts in the 
several fields of administrative regulation which I believe the Director would 
need—and the housekeeping expenses of the proposed new Office. 

If the Director is to exercise intelligently the manifold powers and perform 
the numerous duties and functions committed to him under title I—respecting 
not only the Interstate Commerce Commission, but also the other Government 
departments and administrative agencies of the Government—he will of necessity 
be required to recruit and maintain a staff large enough to become familiar with 
the wide range of substantive and procedural problems peculiar to each of the 
administrative agencies. The recruitment and maintenance of a staff having 
the size and possessing the competence to so familiarize itself would indeed be 
an extensive and expensive undertaking. 

It is the Commission’s considered opinion that there is no need for the creation 
of an additional independent agency with the powers and functions proposed in 
title I of this bill. The matters with which it would be concerned are already 
the concern of several existing authorities, such as the Office of Administrative 
Procedure which I have just mentioned. In addition, various congressional 
committees, such as the Judiciary and Interstate and Foreign Commerce Com- 
mittees of both Houses, and the Government Operations Committee of the House 
and Senate, are constantly on the alert to see that the agencies are fulfilling their 
responsibilities not only with respect to procedural matters, but also in the 
general administration of the various statutes for which they are responsible. 

In this connection, I am sure that the members of this subcommittee are 
familiar with the extensive work already done and to be undertaken by the 
House Subcommittee on Legislative Oversight. Moreover, we see no reason why 
hearing examiner matters and a legal career service could not be administered 
by the Civil Service Commission with appropriate organizational units manned 
with specialized personnel. Admission to and control of practice before the 
Federal administrative agencies could also be handled readily through voluntary 
cooperative efforts of the existing agencies without the necessity of setting up 
the elaborate machinery proposed in S. 600. It is our view, therefore, that the 
broad general objectives of the bill could be accomplished more effectively, and 
certainly at considerable less expense, within the present framework of the 
rovernment. 

In considering this proposal it is very important to keep in mind that the 
Congress deliberately created the Interstate Commerce Commission (and oth- 
ers) as a regulatory agency which would be independent of Executive control. 
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That independence cannot be maintained—nor can its responsibility to the 
Congress for the effective discharge of its duties be fulfilled—unless the Commis- 
sion retains the power and the freedom to shape its organization and procedure 
to meet the specialized and changing needs of the regulation of transportation. 
In viewing the broad functions relating to agency procedure and personnel mat- 
ters, coupled with the powers to investigate and publicize—all as would be vested 
in the Director by title I of S. 600—I can only conclude that this Commission 
and the other agencies would be divested of a large measure of their authority 
and responsibility as to their own organization and procedures. Should this 
occur, the Commission could not be held fully accountable, as it now is, for 
effective administration of the statutes which it is charged with the responsibil- 
ity of administering in the public interest. In short, enactment of this proposed 
measure would, as we see it, result in fragmentization of responsibility, contrary 
to the public interest. 

Many of the provisions of title I would, in our opinion, result in undue inter- 
ference by the Director in the internal management of the administrative agen- 
cies. In fact, section 111(b)(5) which would require the Director to “receive 
complaints regarding matters of practice and procedure and make investiga- 
tions or recommendations as deemed appropriate’ would go even further, 
As we understand it, this provision would permit the Director to conduct investi- 
gations regarding pending cases. While we agree that every citizen should 
have a remedy for procedural abuses, we have observed that both the courts 
and the Congress are sensitive to any substantial charge or claim of arbitrary 
or unlawful procedure on the part of Federal agencies. This provision would 
also, in our opinion, seriously impair the chances of success of any such Office 
by making it a focal point for dilatory complaints and lobbying pressures. 

The provisions of section 110(c) requiring the submission of information, re- 
ports, and data to the Director would impose a further burden on the already 
overburdened departments and agencies, and would make it even more difficult 
for them to keep up with the ever-increasing caseload. We at the Commission 
are fully aware of the desirability and necessity of improving procedures and 
practices in the light of experience and changing conditions. In fact, for many 
years: we have had a special Committee on Rules, composed of three Commis- 
sioners, for just that purpose. We are constantly striving toward improvement, 
and feel that this can be, and is being, accomplished without the necessity of 
creating what in effect would be a superagency. 

In closing I wish to say that the Interstate Commerce Commission is acutely 
aware of its being directly responsible and accountable to the Congress for 
its actions. We do not therefore look with favor upon the prospect of having 
another agency to act as buffer when problems arise. When called to account 
we prefer, and believe it more desirable, to answer directly. By the same token, 
we would prefer, and deem it more desirable, to continue taking our problems 
directly to the Congress rather than through a mediator. 

For the reasons I have outlined, the Commission recommends against enact- 
ment of title I of S. 600. 


Senator Harr. This concludes the testimony scheduled for this ses- 
sion of the subcommittee, and I would summarize only by saying that 
we sat in order to develop an understanding of the agencies attitudes. 

We have certainly had their reactions, and many of the suggestions 
have been helpful, and I am sure all were intended constructively. 

Certainly, we have been impressed in that the bill will require some 
very careful definitions, especially if the criminal sanction is retained. 
We are not unmindful that the general attitude of the agencies is 
that administration will be more complicated and that the operation 
will be more difficult, not alone because of the concern about the utili- 
zation of the staff technicians, but just the general management prob- 
lem that will result if this S. 2374 approach is adopted. 

Chairman Tuggle, you used a fine phrase to describe what you 
would hate to have us lose, and that is the relative informality of the 
administrative agency. 

The hooker, of course, is: How big a price do we pay to close the 
back door, and should the back door be available even on the infrequent 
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occasions that you suspect it may be used, so as to retain the informal- 
ity and the flexibility, and so on? That. I think, is the basic ques- 
tion before the committee and, perhaps, the Congress. 

The action of the Atomic E nergy Commission just taken, I think, 
js encouraging. They have had less changing to do, as I commented, 
because they have been in business less time, ‘but it does, to me, point 
up the truth of many of the agencies’ testimony here that they can 
do the job themselves. 

But I am not yet persuaded that there is not a job that remains for 
Congress to do, one that would not be particularly assailable, if under- 
taken, but nonetheless, if we were persuaded, as I am at the moment, 
that ought to be done, we should try. 

Again, I appreciate your testimony and the patience of the witnesses 
who have had to wait. 

The committee will adjourn subject to the call of the Chair. 

(Whereupon, at 3:35 p.m., the committee adjourned, subject to 
call of the Chair.) 





